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The  Judges  of  the  Supreme  Court  find  it  necessary,  as 
well  for  the  accommodation  of  those  who  have  occasion  to 
attend  the  court,  as  for  the  efficient  discharge  of  their  own 
duties,  to  establish  and  publish  the  following  rules : 

All  applicants  for  admission  to -the  Bar  must  present 
themselves  for  examination  during  the  first  seven  days  of 
the  term. 

All  cases  which  slmll  be  docketed  before  the  eighth  day 
of  the  term,  shall  stand  for  trial  in  the  course  of  that  term. 
Appeals  permitted  to  be  docketed  after  the  first  seven  days 
of  the  term  shall  be  tried  or  continued  at  that  term  at  the 
option  of  the  appellee.  In  all  other  causes  brought  up 
afterwards  either  party  will  be  entitled  to  a  continuance. 

The  court  will  not  call  causes  for  trial  before  the  eighth 
day  of  the  term,  but  will  enter  upon  the  trial  of  any  cause 
in  the  mean  time  which  the  parties  and  their  counsel  may 
be  desirous  to  try. 

On  the  eighth  day  of  the  term,  the  court  will  call  over 
the  calendar  of  all  the  causes,  and  then,  but  not  afterwards, 
by  the  general  consent  of  the  Bar,  a  precedence  may  be 
given  to  causes  in  which  gentlemen  attending  from  a  dis- 
tance are  concerned,  over  causes  on  any  of  the  dockets. 
But  unless  this  change  be  made,  and  subject  to  this  change 
only,  the  court  will  proceed  regularly  with  the  dockets,  first 
with  the  State,  next  the  Equity,  and  finally  the  Law 
docket. 

When  causes  are  called  for  trial,  by  the  court,  they  must 
be  then  either  argued,  submitted,  or  continued,  except  under 
special  peculiar  circumstances,  to  be  shown  to  the  court, 
and  except  that  Equity  causes  under  a  rule  of  reference 
may  be  kept  open  a  reasonable  time  for  the  coming  in  of 
reports,  and  the  filing  and  arguing  of  exceptions. 
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The  Reporters  owe  an  apology  to  the  profession  and  to  the  pab- 
lic^  for  the  awkward  appearance  of  this  book  in  two  volumes,  instead 
of  one.  "l^he  second  number  of  what  was  intended  to  be  the  third 
volume,  was  printed  in  New  York,  where  it  was  not  in  the  power  of 
either  of  them  to  correct  the  proofs;  and  that  number  was,  by  a  mis- 
take of  the  printer,  paged  as  if  it  were  the  first,  so  that  the  two  could 
not  be  bound  as  parts  of  the  same  volume,  without  creating  confu- 
sion and  difficulty  in  making  references  to  it.  This  is  in  a  great 
measure' avoided  by  the  present  arrangement.  The  table  of  the 
names  of  the  cases  and  the  index  are  prepared  for  the  two  volumes 
as  one  book,  but  the  names  of  the  cases  and  the  matters  contained  in 
the  index,  are  referred  to  the  particular  vohime  in  which  they  are  to 
be  found,  in  such  a  manner  that  practically  no  inconvenience  will  be 
experienced  by  those  wishing  to  consult  the  book. 


A  TABLE 


OF  THK 


NAMES  OF  THE  CASES 

REPORTED  IN  THESE  VOLUMES. 


THE  LETTER  v.  FOLLOWS  THE  NAME  OF  THE  PLAINTIFF 


A. 


Alexander,  Lunsford  v.  vol.  3.  40 

62 


Allen,  Lynch  v.  vol.  4. 

V.  Pass  vol.  4. 

Anders,  Causee  v.  vol.  4. 
Anders  v.  Meredith  vol,  4.  > 
Anderson,  Winslow  v.  vol.  3. 
Angel,  Honeycut  v.  vol.  4. 

B. 

Backhouse,  Grist  v.  vol.  4. 

Badget,  Poteat  v.  vol.  4. 

Baker,  Wilmington  &,  Ra- 
leigh R.  R.  Co.  V.  vol.  3. 

Bamett,  Kaywood  v.  vol.  3. 

Barrett  v.  Munroe  vol.  4. 

Barrett,  Ritter  v.  vol.  4. 

Batchelor,  Danns,  McII- 
waine  &,  Co.  v.  vol.  3. 

Bateman,  Spruill  v.  vol.  4. 

Beatty,  Haidin  v.  vol.  4. 

Becton  v.  Chesnut  vol.  4. 

Belfour  v.  Davis  vol.  4, 

Bennett,  State  v>  vol.  4. 

Benton,  Donaldson  v.  vol.  4. 

Betts  V.  Franklin  vol.  4. 

Beverly  v.  Williams  vol.  4. 

Black,  Carter  v.  vol.  4. 

Blackwell  v.  Lane  vol.  4. 


246 

199 

9 

306 


362 


Borden  &  Co.  v.  Smith  vol.  3. 
Bright,  Metts  v.  vol.  4. 
Bronson  v.  Paynter  vol.  4. 
Brooks,  Taylor  v.  vol.  4. 


77  Brown  v.  Morris  vol.  4. 


Bryan  v.  Drake  vol.  3. 
Burgwin,  Sampson  v.  vol.  3. 

C. 

Caldwell  r.  Smith  vol.  4. 
Candler  v.  Lunsford  vol.  4. 

— ^    vol.  4. 


T. 


208  Cannon,  Roberts  t.  vol.  4. 
Carpenter  v.  Wall  vol.  4. 

79  Carr  v.  Carr  vol.  4. 

91  Carson,  Harbin  v.  vol.  4. 
194  Carter  v.  Black  vol.  4. 
133  Carter  v.  Sams  vol.  4. 

]Ca8sels,  Mendenhall  v.  vol.  3. 

62  Cnusee,  Anders  v.  vol.  4. 
489  Cawthom,  Stiner  v.  vol.  4. 
381  Charles  v.  Morris  v6l.  4. 
335  Chesnut,  Becton  v.  vol.  4. 
300  Christmas,  State  v.  vol.  4. 

43  Clayton  v.  Liverman  vol.  4. 
435  Clements  v.  Van  Norden 
465;     vol.  4. 

236Collier,  Smith  v.  vol  3. 
425  Collins,  McBlwee  v.  vol.  4. 


llSContier  v.  Satchwell  vol.  4. 
Blackwelder  v.  Fisher  vol.  4.  204  Cornish  v.  Sheek  vol.  3. 
Blake,  Siler  v.  vol.  3.  93  Cowles,  Hampton  v.  vol.  4 


34 
173 
393 
139 
429 
72 
28 


64 
18 
407 
256 
144 
179 
388 
426 
182 
49 
246 
601 
468 
336 
410 
238 

236 

66 
209 
72 
62 
16 


'    VI 


TABLE  OF  CA8E8. 


Cox  V,  Hoffman  vol.  4.  180  FuUenwider  v.  Roberts  vol.  4.  27B 
Cunningham  v.Dilliard  vol. 4.  35l{ 
,  Osborne  v.  vol.  4. 


Curtk,  State  v.  vol.  4. 

D. 

Davis,  ^elfour  v.  vol.  4. 

,  Hunt  V.  vol.  3. 

Dawson  v.  Pettway  vol.  4. 
Deaver  v.  Rice  vol.  4. 
Dilliard,  Cunningham  v. 

vol.  4. 
Dismukes  v.  Wright  vol.  3. 

V. vol.  4. 

Dobbs  V.  Gnllidge  vol.  4, 
Dobson  V.  Erwin  vol.  4. 
Dodson  V.  Mock  vol.  4. 


423i  G. 

222Gantley,  Long  v,  vol.  4. 
Garland,  Phipps  v.  vol.  3. 
.   Gates,  Love  v.  vol.  4. 
Gentry,  May  v.  vol.  4. 


300 

42 

396 

431 

351 

78 
206 

68 
201 
146 


Gilmer,  Peck,  Wellford  & 

Co.  V.  vol.  4. 
Goodbread  v.  Wells  vol.  4. 


313 

44 

363 

117 

249 
271 


Governor  v.  Harrison  vol.  4.  461 


V.  Lee  vol.  4. 
V.  Sutton  vol.  4. 


Donaldson  v.  Benton  vol.  4.    435 


Drake  v.  Bryan  vol.  3. 
Dumas,  Hough  v.  vol.  4. 
Dunns  &  Mcllwaine  v. 

Batchelor  vol.3. 
Dunns,  Mcllwaine  <fc  Co.  v. 

Jones^vol.  4. 
Durham,  Ross  v.  vol.  4. 

E. 

Edney,  State  v.  vol.  4. 
Elliott,  Charles  v.  vol.  4. 
England,  Johnson  v.  vol.  4. 
Enloe,  State  v.  vol.  4. 
Erwin,  Dobson  v.  vol.  4. 

F. 


72 
328 

52 

154 
54 


457 
484 
47 
353 
176 
362 
68 
70 


Farley  v.  Lea  vol.  4. 
Parmer,  Sharp  v.  vol.  4. 
Faucett,  State  v.  vol.  4. 
Featherston,  King  v.  vol.  4. 
Felmit,  Francis  v.  vol.  4. 
Fisher,  Blackwelder  v.  vol.  4.  204 
Fleminjr,  McGlenson  & 

Wolfe  V.  vol.  4. 
Floyd  V.  Thompson  vol.  4. 
Fort.  State  v.  vol.  4. 
Fossett,  Mobley  v.  voL  3. 
Francis  v.  Felmit  vol.  4. 
Franklin,  Betts  v.  vol.  4. 


Gray  v.  Maer  vol.  3. 
Green,  Jones  v.  vol.  4. 
GrifBs  V.  Selfars  vol.  4. 
Grist  V.  Backhouse  vol.  4. 
Gullidge,  Dobbs  v.  vol.  4. 
Guy,  Powell  v.  vol.  3. 

H. 

Hafner  v.  Irwin  vol.  4.  433 

Hampton  v.  Cowles  vol.  4.  16 

Harbin  v.  Carson  vol.  4.  388 

Hardin  v.  Beatty  vol.  4.  381 

Harris  v.  Maxwell  vol.  4.  241 

Harrison,  Governor  v.  vol.  4.  461 

378  Harshaw,  State  v.  vol.  4.  371 

468  Hartsfield,  Parrott  v.  vol.  4.  110 

70  Hathaway,  State  v.  vol.  3.  126 
373  Haughton  &  Booth  v.  Lea- 

201     ry  vol.  3.  21 

Hauser,  Shober  v.  vol.  4.  91 

Hemphill,  State  v.  vol.  4.  109 

Hester  v.  Hester  vol.  4.  311 

Hill,  State  v.  vol.  4.  491 

Hoffman,  Cox  v.  vol.  4.    "  180 

Honeycut  v.  Angel  vol.  4.  306 

Hooper  v.  Hooper  vol.  4.  150 

Hoover,  State  v.  vol.  4.  366 

Horah  v.  Long  vol.  4.  274 

Horn,  Hough  v.  vol.  4.  228 

478'Hoskins  v.  Wilson  vol.  4.  243 

192  Hough  V.  Dumas  vol.  4.  328 

96 V.  Horn  vol.  4  228 

69 
633 


169 
122 
107 
126 
498 


129 


498  Howell,  Love  v.  vol.  3. 
465  Hoyt  v.  Rich  vol.  4. 


TABLE  OF  CASES. 


vu 


Hubbard  t.  Winborne  toI.  4, 
Haggins  t.  Kctchum  toI.  4. 
Hunt  T.  Daris  vol.  3. 

I. 

Ingersotl  t.  Long  yol.  4. 
Irwin,  Hafner  v.  vol.  4. 

,  Williams  v.  vol,  3. 

Islay  V.  Stewart  toI.  4. 
lies  V.  Sawyer  vol,  4. 

J. 

JameSy  Wellborn  t.  vol.  4. 
Jeifreys,  Young  v.  vol.  4. 
Jesse,  State  v.  vol.  3. 
Johnson  v.  England  vol.  4. 
Jolly,  State  v.  vol,  3. 
Jones,  Dunns,  McIIwaine  & 

Co.  V.  vol.  4. 
■  V.  Green  vol.  4. 

V.  Judkins  vol.  4. 

-^-»—  V.  Montfort  vol.  3. 


Love  V.  Gates  vol.  4. 
V.  Howell  vol.  3. 


363 

69 

Lowe,  Weatherley  v.  vol.  4.    212 
Lunsford  v.  Alexander  \ol.  4.    40 


Candler  v.  \ol.  4. 
V.  vol.  4. 


Lynch  v.  Allen  vol.  4. 

M. 


18 

407 
62 


,  State  V.  vol.  3. 

Joyner  v.  Vincent  vol.  4. 
Judkins,  Jones  v.  vol.  4. 

K. 

Kaywood  v.  Bamett  vol.  3. 
Ketchum,  Huggins  v.  vol.  4, 
King  V.  Featherston  vol.  4. 

— ,  Ring  V.  vol.  4. 

■  ■■■       ,  State  V.  vol.  4. 

L. 

Lane,  Blackwell  v.  vol.  4. 
Lea,  Farle/  v.  vol.  4. 
Leary,  Haughton  A  Booth 
V.  vol.  3. 

,  Runyon  v.  vol.  4. 


137 
414 

42 


293 
433 

74 

160 
51  Maer,  Gray  v.  vol.  3.  47 

Manuel,  State  v.  \ol.  4.  20 
Marchant,  Matthews  v.  lol.  3.  40 
234  Marrow,  Norwood  v.  vol.  4.    442 
216  Mathews  v.  Marchant  ^ol.  3.    40 
98  Mathis  v.  Mathis  vol.  3.  60 
70  Maxwell,  Harris  v.  \ol.  4.      241 
110  May  v.  Gentry  vol.  4.              117 
McClelland,  Linn  v.  \ol.  4.     458 
154  McDowell,  McKesson  h  Co. 
364     V.  vol.  4,                              120 
454  McElrath,  Morrison  ▼.  vol.  4.  474 
73  McElwee  v.  Collins  vol.  4.      209 
122  McGlensey  &  Wolfe  v.  Flem- 
512     it^g  ^ol.  4.                            129 
454Mc]ntire,  Thrower  v.  vol.  4.  359 
McKesson  &  Co.  v.  Mc- 
Dowell lol.  4. 
McMorine  v.  Storey  vol.  3. 
V,  —  vol.  4. 


91 
414 
126 
164 
621 


113 

169 


*«^ 


lioe.  Governor  v.  vol.  4. 
liGBgh,  State  V.  vol.  3. 
Lewis  ▼.  Mobley  vol.  4. 
■  V.  Smith  voL  4, 

lion  V.  McClelland  vol.  4. 
livermao,  Clayton  v.  vol.  4. 
lioag  V.  Gantley  vol  4. 

-^- ,  Horah  v.  vol.  4, 

,  IngersoU  v.  vol.  4. 


21 
231 
457 
127 


326 
468 
238 
313 

274 
293 


120 
87 

189 

McRae  v.  McRae  vol.  3.  85 

Mendenhall  v.  Cassels  vol.  3.    49 


Meredith,  Anders  v.  vol.  4. 
Metts  V.  Bright  vol.  4. 
Miller  v.  T witty  vol.  3. 
,  White 'v.  vol.  3. 


Mitchell  V.  Rainey  vol.  3. 
Mobley  v.  Fossett  vol,  3. 
— — ,  Lewis  v.  vol.  4. 


199 
173 
14 
56 
61 
96 
323 
146 
73 


Mock,  Dodson  v.  vol.  4. 
Montfort,  Jones  v.  vol.  3. 
Montgomery  v.  Wynns  vol.  4.  627 
323  Moore,  Mushat  v.  vol.  4.  1 24 
Morris,  Brown  v.  vol.  4.  429 
,  Tyler  v.  yol.  4.           487 


Morrison  v.  McElrath  vol.  4.  474 

.,  State  V.  vol .  3.  115 

Munrde,  Barret  v.  vol.  4.         194 

Murray  v.  Shanklin  vol.  4.      276 


\m 


T^BLB  OF  CABKB. 


V. vol.  4. 

Muse,  State  v.  vol.  4. 
Mushat  V.  Moore  vol*  4. 

N. 
Naested  v.  Scott  vol.  4. 
Norwood  y.  Marrow  vol.  4. 

O. 

Osborne  v.  Cunningham  vol. 

4. 
Overton  v.  Overton  vol.  4. 

P- 

Parrott  v.  Hartsfield  vol.  4. 
Pass,  Allen  v.  vol.  4. 
Paynter.  Bronson  v.  vol.  4. 
Peale,  Williams  v.  vol.  4. 
Pearson  v.  Tennison  vol.  4- 
Peck,  Weltord  &  Co.  v.  Gil- 
mer vol.  4. 
Pentland  v.  Stewart  vol.  4. 
Peoples  V.  Peoples  vol.  4.    . 
Petiway,  Dawson  v.  vol.  4. 
Phipps  V.  Garland  vol.  3. 
Poor,  State  v*  vol.  4. 
Popelston  V.  Skinner  vol.  4. 
Poteat  V.  Badget  vol.  4. 
Powell  V.  Guy  vol.  3. 

R. 
Rainey,  Mitchell  v.  vol.  3. 
Reeves,  State  v.  vol.  4. 
Rice,  Deaver  v.  vol  4. 
Rich,  Hoytv.  vol.  4. 
Rin^  V.  King  vol.  4. 
Ritier  v.  Barrett  vol.  4. 
Roberts  v.  Cannon  vol.  4. 

,  PuUenwider  v.  vol. 

4. 

Robinson,  State  v.  vol.  3. 
Ross  V.  Durham  vol.  4. 
Runyon  v.  Leary  vol.  4. 

S. 
Sampson  v.  Burg  win  vol.  3. 
Sams,  Carter  v.  vol.  4. 


288  Satch well,  Conner  v.  vol.  4. 
319lSaunders,  Wiggs  v.  vol.  4. 
124  Sawyer,  Ives  v.  vol.  4. 

Scott,  Naested  v.  vol  4. 

Sellars,  Griffs  v.  vol.  4. 
^89shanklin,  Murray  v.  vol.  4# 


442 


-  V.  vol.  4. 


Sharp  V.  Farmer  vol -4. 
Sheek,  Cornish  v.  vol.  3, 
jooShober,  Hanser  v.  vol.4. 
«3siler  V.Blake  vol.  3. 
1^' Skinner,  Popelston  v.  vol.  4. 
Smith,  Borden  &  Co.  v<  vol 
3. 

,  Caldwell  T.  vol.  4< 

,  V.  Collier  vol.  3. 

,  Lewis  V.  vol.  4. 

,  Smitherman  v.  vol.  3. 
,  State  v.  vol.  3. 


110 

77 

393 

471 

601 


249 

386 

9 

396 

44 
384 
156 
208 

70 


61 
187 
431 
533 
164 
133 
256 

278 
1301 
64 
231 


28 
182 


Sanders,  Thompson  v.  vol.  4.  404 


Smitherman  v.  Smith  vol.  3. 
Spruill  V.  Bateman  \  61.  4< 
State  V.  Bennett  vol.  4. 

V.  Christmas  » oi.  4. 

V,  Cnrtis  »ol.  4. 

▼•  Eklney  vol  4< 

V.  Enloc  vol,  4. 

V.  t'aucett  vol  4„ 

V.  Fort  \ol.4. 

V.  Harshaw  vol.  4< 

V.  Hathaway  vol.  3 

V.  Hemphill  vol.  4. 

V.  Hill>ol.4. 

V.  Hoo<er  tol.  4. 

V.  Jesse  \oI.  3. 

V.  Jolly  vol.  3. 

▼.  Jones  vol.  3< 

T.  Kin^  «ol.  4. 

V.  I<eigh  «ol.  3. 

V.  Manuel  tol.  |. 

T.  Morrison  xol.  3, 

T.  Muse  t  ol-  4. 

▼.  Poor  yd.  4. 

T.  Reetes  \ol.  4. 

V.  Robinson  ^ol.  3. 

T.  Smith  vol.  3. 

V.  Terry  vol.  4- 

V.  — —  vol.  4, 


72 

480 

6L 

38d 

176 

276 

288 

122 

62 

91 

93 

166 

34 

64 

66 
326 

89 
117 

89 
489 

43 
410 
222 
378 
373 
107 
192 
371 
126 
109 
491 
366 

98 
110 
122 
621 
127 

20 
116 
319 
884 
187 
130 
117 
152 
185 


TABLE  OF  CASES. 


k 


State  V.  Swink  vol.  4. 
Stewart^  Islay  v.  vol.  4, 

,  Pentland  v.  vol.  4. 

{Sriner  v.  Cawthorn  vol.  4. 
Storey,  McMorine  v.  vol.  3. 

, v.  vol.  4. 

Sutton,  Gk)verDor  v.  vol.  4. 
Swink,  State  v.  vol.  4. 

T. 
Taylor  v.  Brooks  vol.  4. 
Tennison,  Pearson  v.  vol.  4. 
Terry,  State  v.  vol.  4. 

, V.  vol.  4. 

Thompson  v.  Sanders,  vol.  4. 

,  Floyd  V.  vol.  4. 

Thrower  v.  Mclntire  vol.  4. 
Twitt7,  Miller  v.  vol.  3. 
Tyler  t.  Morris  vol.  4. 

V. 

Van  Norden,  Clements  v.  vol. 

4. 
Tincent,  Joyner  v.  vol.  4 

W. 

Wall,  Carpenter  v.  vol.  4. 
Weatherley,  Lowe  v.  vol.  4. 


358  Wellborn  v.  James  vol.  4. 
J  60  Wells,  Good  bread  v.  vol.  4. 
386  Wharton  v.  Woodburn  vol.  4. 
601  While  V.Miller  vol.  3. 


V.  White  vol.  4. 
V.  — ' —  vol.  4 


87 
189' 

484  Wiogs  V.  Sannders  vol.  4. 
358  Williams,  BeVerly  v.  vol.  4 
V.  Peale  vol  4. 


139 
60 
162 
185 
404 
47H 
359 
14 
487 


23:) 
612 


144 

212 


Wilmington  &  Raleigh  Rail 

Road  Co.  V.  Baker  vol.  3. 
Wilsoif.  Iloskins  v.  vol.  4 
Winhorrre,  Hubbard  v.  vol.  4. 
Winslow  V.Anderson  vol.  3. 
Woodburn,  Wharton  v.  vol.  4 
Wright,  Dismukes  v.  vol.  3, 

, V.  vol.  4 

Wynns,  Montgomery  v.  vol. 

Y. 

Young  T.  Jeffireys  vol.  4.       216 

Z. 

Zollicoffer  v.  ZoJlicoffer  vol. 
4  438 


234 
271 
507 
55 
401 
427 
480 
236 
471 

79 

243 

137 

9 

607 

78 

206 

627 


CASES 

ARGUED  AN  DETERMINED 


m 


THE  SUPREME  COURT, 

or 

NORTH    CAROLINA. 


JUNE  TERM,  1S39L 


E.  L.  &  W.  WINSLOW  V.  JOHN  ANDERSON  AND  ALEX- 
ANDER DUCKWORTH* 

Where  a  «a.  «a/ Was  issued  front  the  spring  term  of  a  superior  court  returnable 
to  the  ensuing  fall  term  thereof^  and  was  executed  upon  the  defendant  with" 
in  leas  than  twenty  days  of  such  fall  term*  and  th&sberifT  thereupon  took  bond 
and  surety  from  the  defendant  under  Che  act  of  1622  (1  Rev.  Stat.  c.  68,  sec. 
7),  which  bond  was  dated  more  than  twenty  days  before  sueh  term,  and  was 
eenditioned  for  the  defendant's  appearance  "  at  ^e  n6xt  Superior  Court  of 
law  to  be  held  &c.  on  the7/fc  Monday  after  the  4th  Monday  qf  March  next^ 
then  and  ihcre  &.C.,  and  at  the  next  spring  term  which  sat  on  the  6^th  instead 
of  the  7th  Monday  after  itc.  upon  the  defendant's  not  appearing,  a  judgment 
was  taken  upon  the  bond  against  him  and  his  surety,  t^  was  held  that  the  judg- 
ment was  irregular,  and  that  whether  the  bond  was  to  be  prepared  by  the  sher- 
iffor  the  defendant  made  no  difference,  as  the  judgment  taken  was  against  ther 
•orety  as  well  as  the  defendant,  and  there  was  no  default  of  appeaiance  ac- 
cording to  the  bond,  and  also  that  the  words  "  next  court*'  would  not  control 
the  specified  time  of  the  **7th  Monday  after  ik*  4th  Monday  of  March 
near/." 

It  aeeme  to  be  a  necessary  function  of  every  coart,  and  particularly  of  a  court  of 
the  highest  jurisdiction  to  which  no  writ  of  error  lies,  as  our  superior  courts, to 
act  aside  an  irregular  judgment,  that  is,  one  rendered  contrary  to  the  course 
and  practice  of  the  court,  at  a  sabsequent  term,  provided  application  for  that 
purpose  be  made  in  proper  time. 

E.  L.  &.  W.  WwsLow  obtained  a  judgment  inthe  Superior  Jchb,  I83a 
Court  of  Cumberland  against  John  Anderson,  on  which  they 
issued  a  capias  ad  satisfaciendum  tested  on  the  6th  Monday  af' 
ter  the  4th  Monday  of  March  1836,  and  returnable  to  the  next 
term  of  the  Court  to  beJield  on  the  7th  Monday  after  the  4th 
Monday  of  September  1836 :  those  being  the  days  on  which 
the  spring,  and  autumn  terms  of  that  court  respectively  begin.. 
The  writ  was  delivered  to  the  sherifi'of  Burke,  who  executed 
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JuNs,  183S.  it  by  arresting  Anderson  on  the  9th  day  of  November  1836. 
WiNSLow  '^^^  sheriff  however  did  not  imprison  him,  but  discharged 
AnoEsaoK  ^™  Under  the  act  of  1822  (1  Rev.  Stat.  c.  58  sec.  7,)  on  his 
A_DacK-  giving  a  bond  prepared  by  the  sheriff,  with  Alexander  Duck- 
worth as  his  surety,  bearing  date  the  9th  day  of  October 
1896,  and  with  condition  for  the  appearance  of  Anderson  "  at 
the  next  Superior  Court  of  Law  to  be  held  for  the  county  of 
Cumberland  on  the  1th  Monday  after  the  fourth  Monday  of 
March  next,  then  and  there  &c.'*  The  9th  day  of  October 
was  more  than  twenty  days  before  the  term  of  the  court  to 
which  the  writ  of  execution  was  returnable  ;  but  the  9th  day 
of  November  was  within  twenty  days  of  that  term. 

The  sheriff  returned  the  execution  and  bond  to  the  spring 
term  1837  of  the  court ;  which  began  on  the  6th  and  not  on 
the  7th  Monday  after  the  4th  Monday  of  March ;  and  at 
that  term,  upon  the  failure  of  Anderson  to  appear,  the  plain- 
tiffs took  a  judgment  by  default  on  the  bond  for  the  penalty, 
to  be  discharged  by  the  payment  of  the  execution  debt  and 
costs.  On  the  next  Monday,  that  is  to  say,  on  the  day  men- 
tioned in  the  condition  of  the  bond,  Anderson,  believing  that 
to  be  the  court  day,  attended  at  the  court-house  for  the  pur- 
pose of  taking  the  oath  of  an  insolvent  debtor,  but  found  that 
judgment  had  been  taken  against  him  the  preceding  week, 
at  which  time  the  court  sat.  The  foregoing  facts  appearing 
upon  the  record  and  by  affidavits  at  the  next  term  of  the 
court,  which  was  held  in  November  1837  before  his  Honor 
Judge  Bailky,  the  defendants  Anderson  and  Duckworth 
thereupon  moved  the  court  to  vacate  the  judgment  rendered 
on  the  bond  at  the  preceding  term.  But  his  Honor,  although 
he  thought  the  judgment  both  erroneous  and  irregular,  re- 
fused the  motion,  as  he  conceived  that  the  Superior  Court 
had  no  power  to  correct  the  proceeding  on  motion,  but  that 
it  could  only  be  done  by  writ  of  error.  From  that  deci- 
sion the  defendants  appealed. 
Caldwell,  for  the  defendants. 
Strange,  for  the  plaintiffs. 

RuFPiif ,  Chief  Justice,  after  stating  the  case  as  above,  pro- 
ceeded as  follows : — ^With  any  terms,  which  his  Honor  might 
in  his  discretion  have  imposed  as  a  reasonable  condition  of 
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Yacating  the  judgment,  this  court  would  have  as  little  incli-  Junb,  1838. 
nation,  as  it  has  authority  to  interfere,  and  we  wi^h  it  further  winslow 
understood,  that  if  tlie  Superior  Court  had  refused  the  motion  .      ^- 
upon  an  exercise  of  its  discretion,  we  should  not  undertake  &  Duck- 
to  revise  it  here.    But  the  record  conclusively  repels  a  pre-  The  "sa- 
sumption  of  that  sort,  since  it  explicitly  states  that  the  pro-  Pfeme 
ceeding  was    irregular,    and    consequently    ought    to   be  revirraea 
corrected,  and  would  have  been  corrected  but  for  the  want  of  ^q"  ^|™  su- 
power  in  the  court  to  do  so  on  motion.    Our  attention  is  g"^^ 
therefore  confined  to  the  questions  intended  to  be  presented  fusing  to 
upon  the  record ;  which  are,  whether  the  judgment  was  ir-  discretion- 
regular  ;  and  if  it  be,  whether  the  Superior  Court  had  the  "7  p^^^T' 
power  to  set  it  aside  on  motion.  refusal  pro- 

An  irregular  judgment  is  one  rendered  contrary  to  the  S%n  the* 
course  and  practice  of  the  court.  fis^dfsCTe^^ 

We  take  it,  that  this  was  an  exparte  judgment  by  default,  tion,  but 
mgned  in  the  office  for  want  of  an  appearance.     So  much  is  ^"nd  of  a 
to   be  implied  from  the  nature  of  the  proceeding  itself,  and  pji^^  °J^j 
from  the  course  of  all  the  courts  of  the  State.    But  in  this  act 
case  the  presumption  is  estabUshed  by  the  declaration  in  the 
record,  that  the  judgment  was  irregular,  as  well  as  errone- 
ous; for  a  judgment  rendered  by  the  judge  himself  cannot 
in  a  legal  sense  be  irregular^  however  erroneous— since  the 
course  and  practice  of  the  court  is  established  by  the  acts  of 
the  judge,  and  unless  prescribed  by  statute  can  be  altered 
from  time  to  time  by  him.    Could  it  then  be  regular  in  tlie 
course  of  any  court  to  take,  without  the  actual  interposition 
of  the  court,  a  judgment  for  the  non-appearance  of  a  party  . 
on  a  bond,  when  the  judgment  was  taken  on  a  day  prior  to 
that  prescribed  for  his  appearance  in  the  bond  ?     In  general, 
a  judgment  taken  without  service  of  process ;  one  signed  out 
of  term ;  one  by  default,  before   the  proper  period    of  the . 
term  ;  may  be  stated  as  well  understood  instances  of  irreg- judgmenu, 
ular  judgment.     Skinner  v.  Moore,  Ante  2.  vol.  138.     It  is  Without 
true,  in  this  case  no  process  is  necessary  under  the  statute,  service  of 

,  *  •'      .  ,  process  j 

but  judgment  may  be  entered  up  inxianter  in  case  of  failure  signed  out 
to  appear.     But  certainly  the  failure  to  appear  must  be  a  by  densuit' 
failure  to  appear  on  that  day  specified  in  the  condition  ;  for  pJo*^eVM- 
not  appearing  on  any  other  day  is  not  a  default  within  that  riod  of  the 

^"^  fPFFVI  ATA 

bond.    To  take  a  judgment  by  default  before  the  day  is  irregular. 
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Juif  ?,  1838.  therefore  the  same  ns  signing  judgment  at  one  court,  when 
WiNSLow  ^^^  process  is  returnable  to  the  next,  or  without  service  of 
.     *•       process  at  all. 

Anderson  ^  i  *• 

&  Duck-        It  is  said,  however,  that  it  was  the  debtor's  own  fault,  that 

^  ^^^'  '    the  proper  period  was  not  inserted  in  the  bond,  as  it  was  his 

duty  to  tender  the  bond ;  and  further,  that  as  he  was  bound 

by  the  terms  of  the  instrument  to  attend  at  the  next  term,  he 

was  obliged  at  his  peril,  to  take  notice  of  the  proper  time,  and 

the  particular  day  mentioned  in  the  condition  may  be  treated 

as  a  surplusage.     In  answer  to  this,  it  may  be  remarked,  in 

the  first  place,  that  it  cannot  be  }rielded  to  be  the  debtor's  duty 

Whether  it  to  tender  the  bond.     He  is  certainly  bound  to  tender  the  su- 

of  ^be  offi.  rities  ;  but  notwithstanding  the  words  of  the  statute,  it  may 

^fendini   be  incumbent  on  the  officer  to  prepare  the  bond.    If  so,  it 

•   to  prepare  was  not  the  fault  of  the  debtor  but  that  of  the  sheriff;  and 

to  be  given  the  latter  ought  to  be  responsible — as  indeed,  he  is  for  dis- 

fendantN?   Charging  the  debtor  from  custody  upon  an  insufficient  bond 

appearance  whether  the  one  or  the  other  was  legally  bound  to  prepare 

to  take  the  t^   ^  •        •    i        i       i   i  .      •     i  i 

benefit  of  a  proper  one.  But,  supposing  it  be  the  debtor  s  duty,  the 
^ifortheP^S^^^^  will  not  be  helped  thereby.  He  may  be  arrested 
relief  of  in-  again  OH  the  original  judgment,  dr  the  sheriflf  may  be  sued; 
debtors,  but  this  judgment  by  default  on  the  bond  cannot  stand,  be- 
^'  cause  it  is  against  both  the  debtor  and  his  surety  and  accord- 

ing to  the  bond,  there  was  no  default  on  which  judgment 
could  be  signed.    The  surety  was  in   no  fault,  and  has  a 
right  to  insist  on  the  terms  of  his  contract ;  and  this  is  his 
motion  as  well  as  the  debtor's.    Neither  can  the  day  men- 
tioned in  the  bond  for  the  appearance  be  rejected,  as  over- 
ruled by  the  words  "  next  couri.^    In  a  writ  the  return  day 
must  be  certain,  and  that  specified  would  certainly  control 
the  genera!  terms  "  at  the  next  term  of  our  court,  &c  f 
and  this  bond  connected  with  the  execution  is  in  the  nature 
of  process  to  compel  an  appearance  to  answer,  and  therefore 
The  bond   seems  to  stand  on  the  same  reason.     But  if  this  be  not  so, 
fcndant^i    ^^^^ther  insuperable  difficulty  in  the  way  of  the  plaintiffii  pre- 
appenrance  sents  itself  in  the  fact,  that  the  plaintiffs  themselves  did  not 
Aci  of  1822,  appear  ieit  the  next  term,  after  the  date  of  the  bond  to  demand 
wi"h  ^the^  the  debtor,  and  the  process  and  bond  were  not  returned  to 
execution    {he  next  term,  but  to  that  succeeding  it.     If  tlie  particular 
Muure  of   day  stated  in  the  condition  can  be  rejected  and  the  bond  is 
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to  be  read  as  stipulating  for  an  appearance  simply,  at  the  juhx,  issa 
next  term,  that  was  in  November  1836  and  the  whole  was  winplow 
discontinued,  as  the  return  was  to  May  1837:  in  which  case  ^    «• 
also  the  judgment  by  default  is  irregular.    The  court  there;  &bucK- 
fore  is  entirely  satisfied  that  the  judgment  was  irregular  and  ^°*™* 
unjust  and  ought  in  some  way  to  be  dealt  with  so  as  to  admit  compel  an 
the  defendants  to  be  heard  on  the  merits.    If  it  were  to  ancef  and 
stand ;  as  to  the  surety  he  would  be  fixed  without  laches  jay'^ihere- 
and  against  his  contract ;    and  as  to  the  principal,  he  would  of  must  be 
be  deprived  of  the  benefit  of  the  act  of  1822  by  its  express  ^^ 
provision,  although  he  be  an  honest  insolvent  debtor.     The 
creditors  may  undoubtedly  have  remedy  for  their  debt ;  but 
they  ought  not  to  get  it  in  this  short  hand  way,  against  the 
law,  the  course  of  the  court  and  fair  practice,  and  to  the  pre- 
judice of  the  legal  rights  of  the  other  parties. 

Of  the  power  of  the  court  to  vacate  an  irregular  office 
judgment,  no  doubt  is  entertained  by  us.    It  has  been  exer- 
cised in  innumerable  instances,  for  the  purposes  of  justice, 
and  to  allow  to  both  parties  the  opportunity  of  being  heard. 
It  proceeds  on  the  ground  that  a  judgment  has  been  signed 
on  the  record,  which  was  not  in  fact  the  judgment  of  the 
-court,  which  the  court  ought  not  to  have  rendered,  and  which 
the  plaintifi*  or  his  attorney  knew  the  court  would  not  at  all 
give  or  allow,  or  would  not  then  give  or  allow. — It  supposes 
a  judgment,  as  respects  the  period  and  circumstances  of  ren- 
dering' it,  and  its  conclusiveness  on  rights  which  have  not 
been  investigated,  not  only  without  the  authority  of  the  judge, 
but  against  and  in  spite  of  his  opinion  and  will,  as  declared 
or  evinced  in  the  settled  practice,  or  as  it  is  called,  the  course 
of  the  court    If  judgment  by  default,  interlocutory  or  final, 
be  signed  according  to  the  course  of  the  court,  then  it  is  the 
judge's  judgment ;  because  it  is  entered  according  to  his  direc- 
tions.    And,  although  the  former  is  always  under  the  control 
of  the  court  yet  from  its  nature  the  court  ought  not  and  will  ment'by' 
not  interfere  with  the  latter,  that  is,  a  final  judgment  after  the  J]^/|q"^^J?' 
term  at  which  it  is  taken.    If  the  judgment  be  taken  against  ry  or  final, 
the  course  of  the  Court,  then  it  is  in  no  sense  the  Judges  accofding 
judgment ;  and  it  belongs  to  him  as  a  right  of  hid  own,  %^  ^f 
to    make  the  record   speak   the  truth,    by    vacating  the  {^®  ^o"!^ 
entry  of  what  purports  to  be  his  act,  but  was  not  his  act  in  the  jadee's 
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Jx7NE.  1838.  reality.  It  is  incident  also  to  his  duty  of  administering  jus- 
WiNSLow  tice  between  parties.  It  is  true,  that  until  set  aside,  it  must 
Abde^mon  ^^  general  be  regarded  as  a  subsisting  and  regular  judgment, 
&  Duck-  as  to  all  the  world.  But  any  person  affected  in  interest  may 
judgment;  c'*^™»  ^^  debito  justicicB,  the  exercise  of  this  power  of  the 
because  ii  Court  to  vacate  a  judgment  entered  without  an  actual  or 
according  implied  adjudication ;  and  this  motion  was  made  in  due  time, 
lecUoni  being  at  the  first  court  after  the  judgment.  The  text  writers 
-And  al-  are  full  of  instances  in  which  irregular  judgments  by  default 
former  is  have  been  set  aside  at  a  subsequent  term.  Tidd's  Prac. 
dJ the""' 614.  Bingham  on  judgments,  21,  22.  There  have  also 
th"''°urt^  been  many  accordant  adjudications  in  this  State.  Among 
yet  from  Its  them  are  the  cases  of  Grumpier  v.  the  Governor ^  1  Dev. 
the  court  R^p.  52,  and  Bender  v.  Askew j  3,  Dev.  Rep.  150.  For  the 
anci*"wiir  reasons  given  this  seems  to  be  a  necessary  function  of  every 
not  inter-  court.  Much  more  is  it  incident,  from  extreme  necessity, 
the  latter,  to  the  court  of  the  highest  jurisdiction,  to  which  no  writ  of 
final  judg-  ^'Tor  lies  as  is  the  case  with  our  Superior  Courts  of  I-aw. 
meot  afier  The  Court  concludes,  that  the  decision  of  his  Honor  is 
which  it  is  erroneous — inasmuch  as  the  Superior  Court  of  Cumberland 
**^""'  had  power  to  vacate  the  judgment  in  question,  if  irregular ; 
Until  set  and  as  this  Court  deems  the  same  irregular  and  it  was  also 
frrwaia?  ^^  declared  by  his  Honor  on  the  motion  before  him,  in  the 
judgment  opinion  of  this  Court,  the  Superior  Court  ought  to  have  al- 
generai  be  lowed  the  motion  and  set  aside  the  judgment.  Wherefore 
M^a  mfb-  t**®  decision  of  the  Superior  Court  on  the  motion  must  be  re- 
sisting and  versed  with  costs,  and  this  judgment  certified  to  that  Court, 

reffular  j      ^ 

judgment   in  order  that  the  said  motion  may  be  there  allowed,  and  the 
ihe'world.  entry  of  the  judgment  against  Anderson  and  Duckworth  va- 
cated. 
'^tcrw^      Per  Curiam.  Judgment  reversed. 

ier  V.  <A« 

GovemoTf  _..... 

I  Dev.  Rep. 

^«?it  V.    ^EN  ex  dem.  DAVID  MILLER  et  al.  t,.  ROBERT  G.  T WITTY. 

Askew  3 

Dev.  Rep.  A  teire  facias  to  repeal  a  patent  under  the  act  of  1798,  is  to  some  purposes  a 

150  appro-      pjoceeding  in  rem  but  when  issued  at  the  instance  of  a  private  individual  it 

is  essentially  an  action  of  inter  partes  and  a  judgment  therein  vacating  the 

patent  will  only  bind  those  who  are  parties  or  privies. 

This  was  an  action  of  Ejectment,  tried  at  Rutherford, 
on  the  last  circuit,  before  his  Honor  Judge  Nash. 


ved. 
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A  patent  for  a  tract  of  two  hundred  and  twenty  acres  of  Juera,  1838. 
land  in  the  county  of  Rutherford  was  granted  by  the  State    millmT" 
on    the   26th  of  November  1789,  to  David  Miller,  who  t^.^, 
conveyed  fifty  acres  part  thereof,  to  Peter  Mooney,  and 
afterwards  devised  the  residue  to  John  and  Andrew  Miller. 
At  the  March  Term  1817  of  Rutherford  Superior  Court, 
(but  whether  before  or  aft^r  the  death  of  Miller  did  not  ap- 
pear,) James  L.  Ternll  filed  a  petition  setting  forth  that  the^ 
aforesaid  grant  had  been  obtained  irregularly  and  fraudu- 
lently, without  and  against  the  forms  required  by  law  to  be 
observed  in  the  entry,  surveying  and  granting  of  vacant 
lands ;  and  that  a  subsequent  grant  had  been  made  by  the 
State  to  the  petitioner  of  a  tract  of  three  hundred  and  fifty 
acres,  comprehending  the  land  contained  in  the  former  grant, 
and  praying  that  process   should  issue  to  Peter  Mooney, 
the  tenant  in  possession  of  the  land,  or  of  a  part  of  the  land, 
covered  by  the  grant  to  Miller,  and  claiming  to  hold  under 
the  said  grant,  to  shew  cause  wherefore  the  said  grant  should 
not  be  repealed,  cancelled  and  vacated*    Upon  this  petition 
a  scire  facias  issued,  and  Peter  Mooney  having  been  duly 
served  with  notice  thereof,  appeared  and  pleaded  various 
pleas,  upon  which  issues  of  fact  were  joined  and  tried  by  a 
jury,  and  upon  the  facts  found  by  the  jury  the  court  decreed 
that  the  patent  to  Miller  should  be  annulled,  repealed  and 
vacated.    A  copy  of  the  record  of  these  proceedings  was 
carried  by  the  said  Terrill  to  the  ofiice  of  the  Secretary  of 
State,  where  the  same  was  recorded,  and  the  Secretary 
thereupon  noted  in  the  margin  of  the  original  record  of  the 
grant  to  Miller,  the  judgment  so  rendered  with  a  reference 
to  the  transcript  thereof  in  his  office. 

John  and  Andrew  Miller,  the  devisees  of  David  Miller, 
died  and  a  controversy  arose  between  their  heirs  at  law  and 
the  defendant  as  to  the  right  to  the  possession  of  the  re- 
sidue of  the  tract  granted  to  David,  which  had  not  been 
conveyed  to  Mooney,  and  thereupon  this  action  of  eject- 
ment was  brought  by  those  heh*s.  Upon  the  trial  the  plain- 
tiff, having  exhibited  in  evidence  the  patent  to  David  Miller 
as  the  foundation  of  the  title  in  his  lessors,  the  defendant 
produced  the  record  of  the  petition  and  scire  facias^  and  6f 
the  proceedings  therein,  and  final  sentence  of  the  court,  and 
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jmri,  183a  eotiy  m  the  Secretary*8  office  on  the  margin  of  the  record 
Millbe"  of  that  patent,  and  contended  that  by  force  thereof  the 

Twjrrr.  P^^^^^^  ^^  annulled  altogether,  and  therefore  furnished  no 
evidence  of  any  grant  from  the  State.  But  his  Honor  held, 
and  so  instructed  the  Jury,  that  as  the  lessors  of  the  plaintiff 
were  neither  parties  nor  privies  to  the  said  petition  and 
scire  facias^  tliey  were  not  bound,  nor  their  rights  in  any 
manner  affected  by  the  proceedings  thereon*  The  plaintiff 
obtained  a  verdict  and  the  defendant  appealed. 

No  counsel  appeared  for  the  defendant. 
Caldwell^  for  the  plaintiff. 

Gaston,  Judge,  afier  stating  the  case  as  above  proceeded 
as  follows : — 

The  act  of  1777  establishing  offices  for  receiving  entries 
of  claims  for  land,  and  pointing  out  the  mode  of  obtaining 
grants  therefor  had  declared  that  titles  set  up  or  pretended 
to  such  land,  not  obtained  in  the  manner  therein  prescribed, 
of  obtained  in  fraud  of  its  provisions  should  be  utterly  void. 
But  in  what  manner,  or  in  what  court  the  validity  of  a 
grant  might  be  impeached  because  of  an  alledged  violation 
or  evasion  of  the  requisitions  of  this  act,  was  for  several 
years  a  vexed  question.  It  was  indeed  well  settled  that 
when  a  patent  was  exhibited  in  an  action  of  ejectment  or 
trespass,  as  evidence  of  title,  and  it  appeared  to  have  issued 
in  a  case  where  the  officers  of  the  State  had  the  authority 
to  make  a  grant,  it  could  not  on  the  trial  be  impeached  by 
testimony,  dehors  the  grant,  of  irregularities  in  the  entry, 
survey  or  other  matters  preUminary  to  the  issuing  of  the 
grant.  Among  other,  and  perhaps  more  conclusive  reasons 
for  this  doctrine,  it  was  held  to  be  dangerous  to  permit  a 
claimant  to  land  under  a  patent,  having  every  external  solem^ 
nity,  to  be  surprized  by  objections  which  he  could  not  rea- 
sonably anticipate,  of  which  the  forms  of  pleading  did  not 
apprize  him,  and  which  he  might  not  be  prepared  to  meet 
with  opposing  testimony.  Therefore  until  the  grant  was 
declared  void  on  a  formal  proceeding  bringing  its  validity 
before  the  court  ex  directOy  it  was  to  be  regarded  as  authen^ 
tic  and  conclusive  evidence  of  all  that  it  testified.  But  what 
was  to  be  this  formal  proceeding  was  by  no  means  settled* 
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Some  supposed  that  it  was  a  fit  case  for  an  information,  or  Junb,  1838. 
a  bill  in  equity  while  others  contended  that  our  courts  millmT 
of  equity  had  no  jurisdiction  over  the  subject.  The  .pj^^^ 
former  urged  that  the  legislature  had  expressly  conferred  on 
these  courts  all  Chancery  powers,  while  the  latter  insisted 
that  from  the  purview  of  the  statute  organizing  these  courts, 
it  was  apparent  that  no  part  of  the  common  law  powers  of 
the  Chancellor  was  intended  to  be  delegated.  In  this  state  of 
things  the  General  Assembly  passed  the  act  of  17D8,  the 
great  purposes  of  which  appeared  to  be  to  establish  a  court 
with  jurisdiction  to  examine  into  the  validity  of  patents,  and 
to  indicate  the  mode  by  which  the  State,  proceeding  to  vin- 
dicate her  violated  rights,  might  cause  to  be  vacated  and  an- 
nulled patents  obtained  by  false  suggestions,  surprize  or 
fraud.  By  this  statute  however,  it  was  further  enacted  that 
any  individual  who  might  consider  himself  aggrieved  by 
such  a  grant,  might  file  his  petition  in  the  Superior  Court  of 
the  county  where  lay  the  land  granted,  with  an  authenticated 
copy  of  the  grant,  briefly  stating  the  grounds  whereon  the 
grant  ought  to  be  repealed,  and  vacated,  that  a  writ  of  scire 
facias  should  thereupon  issue  to  the  person,  owner  or  claim- 
ant under  the  grant,  to  shew  cause  wherefore  it  should  not 
be  repealed  and  vacated,  and  that  if  upon  verdict  or  demurrer 
it  should  appear  to  the  court  that  the  grant  was  made  against 
law,  or  was  obtained  by  fraud,  surprize  or  upon  untrue  sug- 
gestions, the  court  might  vacate  the  same,  that  an  authentic 
copy  of  these  proceedings  should  be  filed  by  the  petitioner 
in  the  Secretary's  office  and  be  there  recorded,  and  that  the 
Secretary  should  note  in  the  margin  of  the  original  record 
of  the  grant,  the  entry  of  the  judgment,  with  a  reference 
to  the  record  in  his  office.  It  was  under  these  provisions 
of  the  act  1793,  that  the  proceedings  were  had  which  were 
offerred  in  evidence  by  the  defendant. 

It  is  very  obvious  that  the  judgment  in  question  was  at  least 
erroneous.  The  case  of  Terrell  and  Alexander  v.  Logan, 
3  Hawks,  3X9,  has  established  that  the  grantee,  or  those 
who  have  succeeded  to  all  his  rights  under  the  grant,  must 
be  made  a  party  or  parties  to  the  scire  facias*  The  cases 
of  Crow  V.  Holland^  Hoyle  v.  Logan,  and  Feathersion  v. 
MUb,  4  Dev.  Rep.  417,  495,  and  596,  have  settled  that  a 
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Juki,  1638  junior  patentee  is  not  within  the  meaning  of  the  act  of  1798, 
MxLLBK  ^  "  person  aggrieved "  by  the  issuing  of  an  elder  grant, 
TwiTTT  *^^  *^  therefore  not  entitled  to  sue  out  a  scire  facias^  to  va- 
cate it.  But  however  erroneous  may  be  the  sentence  it  is 
nevertheless  the  final  decree  of  a  court,  and  if  the  court  bad 
jurisdiction  over  the  subject  matter  of  the  decree,  it  must 
receive  all  the  respect  which  it  could  claim  if  exempt  from 
every  imputation  of  error. 

Perhaps  it  might  be  contended  that  the  sentence  was  alto- 
gether null,  because  on  the  face  of  the  proceedings  it  ap- 
pears that  all  the  parties  necessary  to  give  the  court  juris- 
diction  over  the  subject  matter,  were  not  browght  before  it.  As 
this  objection  however  has  not  been  urged,  and  as  the  de- 
termination of  the  case  does  not  require  a  decision  of  this 
point,  we  shall  give  no  opinion  upon  it. 

It  is  not  on  the  ground  of  a  want  of  jurisdiction  that  the 
plaintiff  resists  the  force  of  the  sentence.  But  it  is  insisted 
lEbr  him  that  admitting  the  sentence  to  have  been  pronounced 
by  a  court  of  competent  jurisdiction,  it  is  binding  upon  and 
between  those  only,  who  were  parties,  or  who  claim  in  pri- 
vity with  those  who  were  parties  to  the  suit  in  which  the  de- 
cree was  rendered.  It  cannot  be  denied  but  that  in  general^ 
judgments  are  evidence  as  to  the  truth  of  the  matter  thereby 
decided,  only  between  parties  and  privies ;  and  the  princi- 
ple upon  which  this  rule  is  founded,  that  no  man  ought  to  be 
concluded  by  an  enquiry  in  which  he  could  not  interpose^ 
and  had  no  means  of  vindicating  his  rights,  and  shewing  the 
truth,  is  so  manifestly  just  and  reasonable,  that  exceptions 
from  it  should  be  very  cautiously  allowed.  One  class  of  ex- 
ceptions is  established  upon  the  ground  that  the  principle  of 
the  rule  does  not  apply  to  them.  Thus  a  judgment  against 
a  tenant  for  life  in  a  real  action,  will  not  in  general  bind  the 
reversioner,  because  the  tenant  is  seized  in  his  own  right, 
and  the  reversioner  has  not  the  legal  means  to  defend  that 
seizin ;  but  if  the  tenant  when  sued  pray  the  aid  of  the  re- 
versioner, and  the  prayer  is  allowed,  the  reversioner  shall 
be  bound  by  the  judgment,  because  he  had  the  legal  means 
to  defend  the  tenant  seizin,  Har.  462,  Yel.  32.  The 
present  case  certainly  does  not  come  within  the  reason  of 
this  exception.    The  lessors  of  the  plaintiff  had  no  power  to 


N 


tnrem 
binds  all 


OP  NORTH  CAROLINA.  » 

interpose  in  the  proceedings  on  the  scire  facias^  or  to  make  Jdn*,  1B38- 
any  defence  whatever  against  it.    There  is  however  another    millm" 
class  of  cases  which  are  admitted  to  be  exceptions  from  the  .^^^^ 
general  rule,  viz :  cases  technically  called  "  proceedings  in 
rem"  or  "against  the  thing,"  in  which*  the  judgments  ren- 
dered are  receivable  in  evidence  against  all  persons^  as  con- 
clusive of  the  truth  of  what  is  therein  declared.     What  for 
this  purpose  are  to  be  regarded  a^  proceedings  in  rem,  has 
not  been  any  where  precisely  defined.     It  is  obvious  that  all 
actions  which  demand  a  thing  specifically,  if  they  can  be  called 
"proceedings  In  rem,^  do  not  therefore  come  within  the  scope 
of  this  exception,  for  certainly  a  judgment  in  a  real  action,  or 
in  an  action  of  detinue  is  not  evidence  of  the  right  of  the 
matter  decided  against  strangers  to  such  actions,  although 
the  judgment  is  for  the  thing  demanded.     A  text  writer  of 
great  respectability,  if  not  with  absolute  accuracy,  yet  with 
a  near  approach  to  it,  has  upon  a  view  of  all  the  authorities^  A  pn>ceoi 
confined  this  exception  to  the  proceedings  of  a  court  **  ex-  which 
ercising  some  peculiar  jurisdiction  which  enables  it  to  pro-  perBons  w 
nounce  on  the  nature  and  qualities  of  a  particular  subject  «onfin«i  ^ 
matter  of  a  public  nature  and  interest,  independently  of  any  ceedinsB  of 
private  party."    1  Star  on  Evi.  241.     He  considers  the  ex-  «exerc»- 
ception  as  founded  on  two  considerations,  first  that  it  is  es-  ^"^u'-JJ"^ 
sential  to  the  efficacious  exercise  of  such  a  jurisdiction  that  jurisdiction 
its  judgments  should  be  binding  on  all  other  courts,  and  in  all  bles  it  to  * 
cases,  because  none  of  these  tiourts  can  see  whether  the  Qji^thTna? 
proceedings  were  regular  and  according  to  the  usages  and'"™.*'*^ 
rules  of  the  special  tribunal  or  not,  and  secondly  for  that  in  a  particular 
general  all   persons  interested  in  such  proceedings  m  f cm  JUjjJg,^  of  n 
may  usually  be  heard  in  assertion  of  their  rights.     Ibid  240,  p«Wicna- 

^-.m-  tL  !••  .  tureandin- 

241.     To  us  It  seems  that  the  proceedmgs  m  question  are  tere8t,in- 
not  brought  within  the  operation  of  this  exception  thus  un-  fy  ^"any** 
derstood.    They  are  the  proceedings  not  of  a  court  oipecu-  prif  atepar- 
liar  jurisdiction,  whose  usages  and  rules  are  unknown  to  the 
common  law  courts  of  the  country,  and  acting  on  a  particu- 
lar subject^  of  a  public  nature,  independently  of  any  private 
party,  but  the  proceedings  of  a  common  Law  Court  acting 
either  according  to  common  law  usages,  or  to  rules  defined 
by  the  legislature,  upon  a  subject  indeed  of  a  public  nature, 
but  brought  before  it  by  one  individual  seeking  redress 
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jvNSi  183a  against  another,  for  a  private  grieyance  in  relation  to  that 
"millbb"  subject.    The  very  court  in  which  the  sentence  vras  ren- 
TwiTTT    dered  is  that  which  is  to  pronounce  whether  the  sentence 
ought  to  bind  those  not  before  it  when   rendered — and  the 
Court  judicially  knoWs  that  according  to  its  usages  and  rules, 
those  not  before  it  could  not  have  been  heard  in  assertion  of 
their  rights,  and  if  bound  by  that  sentence  will  have  lost 
those  rights  without  any  opportunity  of  legally  vindicating 
them.     If  it  were  dangerous  to  allow  such  rights  to  be  as- 
sailed where  there  might  not  be  a  deliberate  opportunity  to 
defend  them,  it  is  abhorrent  from  justice  to  permit  them  to 
be  annulled  without  any  opportunity  to  assert  them.     If  the 
scire  facias  be,  as  certainly  to  some  purposes  it  is,  a  proceed- 
ing in  renif  it  is  nevertheless,  at  least  when  sued  out  by  an 
individual,  essentialbj  an  action  inter  parties.    It  is  indis- 
pensable to  the  constitution  of  the  action  that  there  shall  be 
parties,  petitioner  and  defendant.     It  cannot  be  doubted  but 
that  the  judgment  rendered  would  have  been  a  nullity  had 
there  been  no  defendant  brought  before  the  Court.     The  ju- 
risdiction is  not  derived  therefore  from  the  seizure  of  a  par- 
ticular thing,  which  the  Court  is  to  dispose  of  according  to 
right,  as  against  all  who  may  set  up  title  thereto— nor  is  it 
founded  uppn  the  peculiar  qualities  of  the  subject  which  un- 
fit it  for  the  consideration  of  any  but  a  peculiar  tribunal.    It 
is  not  a  jurisdiction  independent  of  parties — but  a  jurisdiction 
which  cannot  be  cdlled  into  action  but  through  parties.     In 
such  a  case  to  secure  the  bringing  of  proper  parties  before 
the  Court,  and  to  prevent  the  monstrous  injustice  of  depriv- 
ing men  of  their  rights  unheard,  it  must  be  held  that  the  sen- 
tence does   not   bind  strangers  to  the  action.    Mankin  v. 
Chandler,  2  Brock,  p.  128. 

This  conclusion  derives  support  too  we  think  from  the  spe- 
cial provisions  made  by  the  legislature  in  relation  to  the  re- 
turn of  the  judicial  proceedings  into  the  Secretary's  office. 
It  is  required  that  a  copy  of  these  proceedings  shall  be  there 
filed  and  recorded  in  full ;  and  the  Secretary  is  directed  not 
actually  to  cancel  the  record  of  the  grant,  but  merely  to 
note  in  the  margin  of  that  record  the  sentence  of  the  Court, 
with  a  distinct  reference  to  the  full  record  of  the  proceed- 
ings  on  the  petition  in  his  office.     The  object  seems  to 


OP  NORTH  CAROLINA.  21 

have  been  to  annex  inseparably  the  record  of  the  sentence  jintB,l838. 
to  the  record  of  the  grant — so  that  the  latter  and  all  claims    ^^^^^ 
under  it  might  be  left  to  the  operation,  whatever  it  might  ^* 
be,  which  the  sentence  on  such   a  petition,  and  between 
such  parties  as  are  exhibited  in  the  proceedings,  ought  by 
law  to  produce  thereon. 

It  is  the  opinion  of  this  Court  that  there  is  no  error  in  the 
instruction  excepted  to,  and  that  the  judgment  of  the  Supe- 
rior Courts  should  be  affirmed* 

Per  Cttjuam.  Judgment  affirmed. 


HAUGHTON  &  BOOTH  v.  THOMAS  H.  LEARY. 

The  time  of  the  commencement  of  a  suit,  upon  a  plea  of  aet-oiT  before  and  ai 
the  cammeneement  of  the  auitf  is  ihe  time  when  the  writ  was  sued  out  from 
the  proper  officer,  or  filled  up  by  the  plaintiff 's  attorney,  and  not  when  it  ie 
delivered  to  the  sheriff. 

The  only  proper  plea  of  a  set-offis  of  one  due  before  and  at  the  time  of  the  com* 
meneement  qf  tht  suit,  because  only  mutual  debts  subsisting  at  the  time  of 
action  brought,  as  debts  to  and  from  the  plaintiff  and  defendant,  can  be  set- 
off:— Hence  a  plea  of  set-off  in  bar  to  the  further  prosecution  of  the  suit  ia 
not  sustainable. 

This  was  an  action  of  Assumpsit  to  which  the  defendant 
pleaded  a  set  off,  1st  before  and  at  the  commencement  of  the 
-suit^  and  2ndly  in  bar  of  the  further  prosecjJion  of  the  suit. 

On  the  trial  at^  Chowan  on  the  last  circuit,  before  his 
Honor  Judge  Settle,  the  defendant  admitted  that  he  was 
indebted  to  the  plaintiffs  in  the  sum  of  $^310,63  unless  he  was 
entitled  to  a  set  off  upon  the  following  facts*  The  plaintiffs 
were  indebted  to  one  William  Bullock  and  one  Thomas 
Gregory  by  negotiable  notes,  before  the  commencement  of 
this  suit  in  a  larger  sum  than  the  amount  of  the  plaintiffs* 
claim.  On  the  8th  day  of  May  1837  the  plaintiffs  called 
upon  an  attorney  to  issue  a  writ  against  the  dcfendanti 
returnable  to  the  next  ensuing  August  Term  of  the  County 
Court.  The  attorney  on  that  day  filled  up  the  writ  and  lefl 
directions  for  it  to  be  given  to  the  plaintiffs  if  they  should 
call  for  it. — The  writ  however  was  not  delivered  to  the 
sheriff  until  the  21st  of  July  following,  whdn  it  was  executed 
imd  returned  to  August  Term  of  the  County  Court  of  Chow« 
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Jims,  1838.  an.    The  notes  due  from  the  plaintiffs  to  Bullock  and  Gre- 
HawtonA  S^^  were  endorsed  to  the  defendant  on  the  8th  day  of  July 
Booth     1837,  for  valuable  consideration.     The  plaintiffs,  the  attor- 
LfAMT.   ney  and  the  sheriff  all  resided  in  the  town  of  Edenton. 

Upon  these  facts  his  Honor  being  of  opinion  tiiat  the 
defendant  was  not  entitled  to  a  set  off  for  the  notes,  gave 
judgment  for  the  plaintiffs :  from  which  the  defendant  ap- 
pealed. 

A.  Moore  and  M.  Haugton  for  the  defendant  contended 
in  support  of  the  first  plea,  that  the  time  of  issuing  the  writ 
was  when  it  was  delivered  to  the  sheriff,  and  referred  to  the 
1  Rev.  Stat.  c.  31  sec.  43,  and  the  cases  of  Atkinson  v.  Clarke, 
3  Dev.  Rep.  171  and  Palmer  v.  Clarke^  2  lb.  354.  Upon 
the  second  plea  they  referred  to  Babington  on  set  off  82. 

Heath  and  Kinney  for  the  plaintiffs  insisted  that  the  plea 
of  set  off  must  be  true  when  the  suit  is  commenced,  and  cited 
Evans  v.  Prosser,  3  Term  Rep.  \^(S— Rogers  v.  Ladbrooke, 
8  Eng.  Com.  Law  Rep.  260-T'Jcfferson  County  Bank  v. 
Chapman^  19  John.  Rep.  322 — Haston  v.^Bishopt  3  Wen- 
dell, 13  —Brathwaitey.  Coleman,  2  Sand. on  P.  and  E.  3 Ed. 
190— Boyden  v.  Odeneal,  1  Dev.  171. 

RuFFiN,  Chief  Justice.— In  our  opinion  the  defendant  is 
not  entitled  to  the  set  off  under  either  plea.  The  first  is, 
that  the  notes  were  endorsed  to  the  defendant  before  and  at 
the  commencement  of  this  suit.  This  is  not  true  in  point  of 
fact.  The  assignment  was  on  the  8th  of  July  and  the  suit 
we  think  was  commenced  on  the  8th  of  May  preceding,  on 
which  day  the  writ  is  dated,  and  as  stated  in  the  case,  truly 
dated  and  filled  up.  The  suing  out  the  writ  from  the  proper 
officer,  or  purchasing  it,  as  it  is  called  sometimes,  is  so  univer- 
sally deemed  the  bringing  suit,  that  no  exception  is  recollected 
by  the  Court.  It  is  unquestionably  so  within  the  statute  of 
limitations,  which  uses  the  very  words  **  that  all  actions  shall 
be  commenced  or  brought  within  the  time  and  limitation  ex- 
pressed, and  not  after,**  While  the  teste  of  the  writ  on  the  one 
hand  is  not  the  commencement  of  the  suit,  for  the  benefit  of 
the  plaintiff;  so  on  the  other,  the  service  of  it,  or  its  delivery 
to  the  sheriff,  or  any  such  thing  is  not  requisite  to  the  com- 
mencement of  the  suit  for  the  benefit  of  the  defendant ;  but 
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only  getting  the  writ — impetratio  brevis^  Johnson  v.  Smithy  Jtw»jl838. 
2  Bur.  950.     There  are  many  cases  to  that  effect.     TheHAWTONdk 
form  of  pleading  also  establishes  it.     The  constant  form  is,    ^^" 
'*  that  the  defendant  did  not  assume  within  &c.  ante  impetra^    I«saby. 
tionem  brevis.    Why  ?    Because  obtaining  the  writ,  sealed 
and  complete  in  form,  is  in  fact  and  law  the  commencing  suit. 
If  this  standard  were  departed  from,  it  would  be  altogether 
uncertain  what  would  amount  to  bring  suit— a  point  that 
cannot  be  remaininor  to  be  settled  at  this  day.    The  plaintiff 
has  proceeded  on  that  very  writ,  and  brought  the  defendant 
into  Court  under  it  as  the  leading  process  in  this  action.    Its 
date  would  determine  the  commencement  of  the  suit  in  refer- 
ence to  the  statute  of  limitations,  if  the  defendant   had 
pleaded  it.     For  the  like  reasons,  it  determines  it  for  the 
purposes  of  the  present  plea. 

The  second  plea,  presents  a  question,  which  is  not  so  free 
of  doubt.  The  plea  is  not  actio  non;  but  that  the  plaintiff 
ought  not  further  to  prosecute  his  suit,  because  since  the 
commencement  of  this  suit  the  notes  made  by  the  plaintiff  . 
were  endorsed  to  the  defendant.  None  of  Us  remember 
such  a  plea  in  practice ;  nor  have  we  been  referred  to  any 
such  precedent,  or  an  adjudication  giving  colour  for  it.  The 
Council  for  the  plaintiff  relied  entirely  on  a  passage  in  a 
modern  treatise,  Babington  on  set  off,  82 ;  and  insisted  on 
the  reasonableness  and  propriety  of  the  plea.  That  author 
does  seem  to  suppose,  tliat  a  defendant  may  avail  himself  of 
a  set-off  obtained  after  action  brought,  by  plea  in  bar  to  the 
further  prosecution  of  the  suit.  But  he  cites  no  authority  for 
the  position.  He  assumes,  that  such  a  demand  is  a  legal  set- 
off; and  if  that.be  so,  the  author  infers,  that  it  must  be 
pleaded  in  this  form,  because  it  had  been  decided  in  the 
cases  to  which  he  refers,  that  it  could  not  be  by  way  of  actio 
non  generally,  that  is  to  say  in  reference  to  the  commence- 
ment of  the  suit,  nor  in  the  more  limited  form,  ^  that  the 
pluntiff  before  and  at  the  time  of  the  plea  pleaded  was  in- 
debted." That  consequence  is  logical,  if  the  proposition 
assumed  be  true ;  but  otherwise  not.  It  does  not  follow  that 
It  can  be  pleaded  in  this  way,  because  it  cannot  be  pleaded 
in  either  of  the  others ;  for  it  may  not  be  a  set-off  within  the 
statute  and  therefore  is  not  pleadible  in  any  form.    Our 
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JuNx,  193a  researches  and  reflections  induce  us  to  adopt  the  latter  opin-* 
Hawtom  &.  loi^*    ^6  think  it  is  not  merely  a  question  as  to  the  proper 
Booth     ^Q^m  of  the  plea ;  but  that  according  to  the  principle  of  the 
LxAET.    statute,  this  is  not  a  set-off. 

It  was  formerly  held  on  demurrer  in  the  case  of  Reynolds 
▼.  Beerling,  stated  in  a  note,  3.  T.  R  188  that  the  plea  of  a 
judgment}  recovered  by  the  defendant  against  the  plaintiff 
after  suit,  and  before  plea,  was  good.  It  does  not  appear 
certainly,  nor  can  it  be  collected  from  observations  on  it  in 
subsequent  cases,  what  was  the  form  of  the  plea.  There  is 
reason,  however  to  say,  that  it  was  actio  non  ;  because  in  no 
other  case  is  there  an  attempt  to  support  the  decision  upon 
the  ground  that  the  plea  was  in  bar  of  the  further  prosecu- 
tion of  the  suit.  The  decision  itself  professes  to  be  founded 
on  the  authority  of  Sullivan  v.  Montague  Dong.  108,  which 
established  as  a  general  principle,  that  actio  non  goes  to  the 
time  of  the  plea.  The  inference  is,  that  under  a  plea  actio 
non  it  was  held  to  be  sufficient  if  the  demand  of  the  defend- 
ant existed  at  the  plea  pleaded.  As  an  authority  to  that 
point,  it  is  precisely  opposed  by  two  subsequent  cases.  In 
Evans  v.  Prosser^  3  T.^Rep.  186.  the  defendant  had  a  set- 
off, which  in  fact  subsisted  before  action  brought,  and  so  ap- 
peared in  the  plea,  but  he  pleaded  it  as  one  ^before  and  at  the 
time  of  plea  pleaded."  Upon  demurrer  it  was  adjudged  against 
Ihe  defendant  though  he  was  afterwards  allowed  to  amend 
by  stating  the  set-off  according  to  the  truth,  as  one  "  before 
and  at  the  commencement  of  the  suit."  Before  delivering 
the  opinion,  time  was  taken  to  look  into  the  cases ;  and  Mr. 
Justice  BuLLEn,  speaking  for  the  Court,  said  that  Reynolds  v. 
Beerling  could  not  be  supported  in  this  pojnt.  In  Hanky 
V.  Smithy  3  T.  Rep.  507,  Lord  Kenyon  said,  if  the  bill  had 
come  to  the  defendant's  hands  ex  post  facto,  as  after  action 
brought,  there  would  have  been  no  mutual  credit,  and  con- 
sequently there  could  be  no  set-off. 

The  obser\'ation  is  obvious  upon  those  cases  that  there  it 
not  the  slightest  intimation,  that  the  plea  of  set-off  may  be 
pleaded  in  bar  to  the  ftirther  prosecution  of  the  suit ;  and  if 
there  had  been  an  idea  of  that  sort,  it  is  difficult  to  suppose 
it  would  have  been  overlooked,  especially  as  it  might  have 
sustained  Reynolds  v.  Beerling,  and  excused  the  Court  in 
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Evans  V.  Prosser  from  expressly  over-ruling  their  othi  Jitne,  1839. 
decision,  made  four  years  before.    But  if  either  of  those  haughton 
cases  turned  on  the  form  of  pleading,  in  Hankey  v.  Smith  ^  Booth 
which  was  on  non-assumpsit  and  notice  of  set-off,  the  remark    Lxixr. 
of  Lord  Kenyozv  is  general,  that  whore  the  matter  arises 
after  action  brought,  it  is  not  a  case  of  mutual  credit, 
within  the  act     That  observation  seems  to  us  to  present  the 
question  Jn  its  true  point  of  view. 

The  statute  was  made  to  prevent  multiplicity  of  suits. 
That  is  the  object  of  it.    As  the  means  by  which  that  end  is 
to  be  attained,  it  enacts  that  where  there  are  mutual  debts 
subsisting  between  the  plaintiff  and  the  defendant,  one  debt 
may  be  set  against  the  other."     The  intention  was  not 
merely  to  give  the  defendant  the  benefit  of  «his  debt  in  the 
action  brought  against  him,  without  putting  him  to  the 
delay,  and  expense  of  a  cross  action.    If  it  had  been,  then  he 
ought  to  be  permitted  to  plead  a  set-off  acquired  at  any  time 
after  plea  pleaded,  by  way  of  plea  since  the  last  continuance, 
as  he  would  plead  a  paymei.t  made  pending  the  suit.     But 
this  has  never  been  done  ;  and  the  plaintiffs'  counsel  admits 
that  a  set-off  accruing  after  plea  cannot  be  pleaded  pt^i^  dar* 
rein  continuance.    We  believe  that  is  true ;  and  it  seems  to 
furnish  a  strong  argument  against  this  plea ;  for  it  is  in  the  na- 
ture of  a  plea  since  the  last  contii/aance.    Why  may  not  a 
plea  of  that  sort  be  put  in  1    Becaus3  no  injustice  is  done  to 
the  defendant  by  denying  him  the  plea,  since  he  does  not 
lose  his  debt  thereby,  but  may  recover  it  by  action ;  and 
because  the  statute  did  not  mean  that  the  plaintiffs  action 
should  be  barred  in  any  case  in  which  it  was  at  first  properly 
brought.     This  shews,  as  was  just  said,  that  the  scope  of  the 
act  is  not  merely  to  dispense  with  an  action  on  the  part  of 
the  defendant.    What  then  is  it  ?     The  great  purpose  was 
to  effect  a  liquidation  of  mutual  debts,  without  resorting  to 
suits,  net  only  by  each,  but  by  either  party.     The  statute 
looks  at  the  balance  as  the  debt ;  and  therefore  if  one  of  two 
persons,  having  mutual  dealings  will  sue  the  other,  instead  of 
exchanging  discharges,  the  party  sued  id  allowed  to  set-off  his 
debt  against  the  other  as  a  bar  to  the  action.    In  other  words 
the  plaintiff  is  made  to  pay  the  costs  as  a  penalty  for  his  wan.' 
ton  and  obstmate  litigation.    But  this  is  applicable  only 
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JwB,  1838*  where  upon  the  state  of  facts  both  debts  existed  at  the  time 
Hauohton  ^^  ^"'^  brought.     For  in  no  other  is  a  plaintiff  to  blame  for 
&  Booth   suing ;  and  therefore  in  no  other  ought  he  to  be  barred,  or 
Lkart.    pay  costs.  With  this  the  words  of  the  act  before  quoted  agree  : 
"  Mutual  debts  subsisting."    Subsisting — when  ?    Manifestly 
subsisting  at  a  point  of  time  when  the  parties  mutually  gave 
credit — tinisted  to  each  other  ;  and  when,  that  is  to  say  at 
the  same  point  of  time,  the  purpose  of  the  act  might  be  ful- 
filled by  satisfaction  to  each  party  without  any  suit  by  either. 
This  must  necessarily  be  before  and  at  the  commencement 
of  the  suit.     If  it  be  objected  that  this  will  exclude  negotiable 
instruments  from  the  operation  of  the  act,  although  held  by 
the  defendant  at  the  commencement  of  the  suit,  unless  the 
plaintiff  had  notice  thereof;  the  answer  is,  not  so.     Such, 
instruments  are  embraced  in  the  act  without  doubt,  whether 
the  plaintiff  knows  or  not  in  whose  hands  they  are.     The 
form  of  the  security  imports  an  agreement  by  the  plaintiff 
that  the  defendant  might  take  it ;  and  when  he  sued,  he  either 
knew,  or  might  have  known  by  enquiry,  that  his  debtor  was  . 
also  his  creditor.    Every  debtor  is  bound  to  seek  his  creditor. 
The  plaintiff  is  therefore  culpable,  if  he  sues  when  there  is 
realy  no  debt  due  to   him ;  and   is  justly  subjected  to  the 
costs.     But  it  is  entirely  the  other  way  when  the  plaintiff 
becomes  the  defendant's  debtor,  after  he   brought  his  own 
suit.     It  is  to  be  recollected,  that  the   only  real   subject  of 
controversy  is  the  costs  of  the  action ;  for  the  defendant  has 
other  remedies  for  his  debt.     Why  should  the  plaintiff  be 
condemned  in   the  costs,  or   even  lose   his  own   costs. — 
He   could  not  before  suit  give  a  credit  to  the   defendant 
for  a  debt  which  he  did  not  then  own ;   and  he  did   no 
wrong  in  bringing  the  action ;  and  he  has  done  no  act  since 
to  bar  it.    He   has  therefore  in  justice  and  law  as  much 
right    to    the    costs   as   to   the    debt.      Generally  where 
matter  subsequent    bars    an   action,  it   consists  of   some 
Oenerally,  ^ct  or  agreement  on  the  part  of  the  plaintiff  himself,  and  is 
ter  ^Bubro-*" '^^^  Constituted,  as  this  is,  by  the  mere  act  of  the  defendant, 
quent,  baralf  the  plaintiff  release  the  debt  or  receive  payment  afler  ac- 
coDsistfl  oftion  brought,  it  may  be  pleaded  in  bar  to  the  further  prose- 
amcmeiit^  ^^^^^^  of  the  suit,  if  before  plea  "pleaded ;  or,  if  after,  since  the 
on  ihe  part  ]ast  continuance,  technically.     In  those  cases  there  is  jud^ 
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ment  against  the  plaintifT  for  the  costs,  because  it  was  his  Jukb,  1838. 
folly  to  extinguish  his  demand  without  receiving  his  costs,  hauqhtok 
But  a  set-off  is  not  a  payment,  it  is  only  made  to  amount  to  *  Booth 
a  satisfaction  by  operation  of  law.     Now,  the  law  works  no    Lbakt. 
wrong :  and  therefore  will  not  deprive  the  plaintiff  of  the  ^^  htmaelf 
costs  to  which  he  was  once  entitled,  and  in  abandonment  of  as  in  the 
which,  he  has  since  done  no  act.     The  case  resembles  that  payment 
of  a  tender  more  than  any  other.    If  made  before  suit,  it  [g^^JJ^I**  '^I 
maybe  pleaded  in  bar,  and  the  plea  supported  by  bringing  tioDiBcom< 
the  money  into  court.     The  costs  then  are  alone  in  contest ; 
and  if  the  full  sum  was  tendered,  the  plaintiff  pays   them 
because  his  suit  was  unnecessary.     But  tender  and  refiisal 
after  suit  brought,  is,  as  a  plea,  no  bar ;  because  it  admits  the 
necessity  of  the  suit,  as  well  as  the  justice  of  the  demand, 
and  the  plaintiff  ought  therefore  to  have  costs.     By  the  A  tender 
modem  equitable  practice,  the  defendant  in  such  a  case  pays  after  »iic 
principal,  interest  and  costs  up  to  the  time  into  court,  and  brought  is, 
the  Court  lays  the  plaintiff  under  a  rule  to  take  the  money,  no  bar- 
er proceed  further  in  the  suit  at  his  peril.     But  that  has  been  the  nfodern^ 
confined  to  cases  of  the  payment  of  money,  and  has  never  «J  '"?^*e 
been  extended  to  a  set-off  in  actions—  at  all  events,  not  in  upon  the 
the  stage  at  which  the  question  is  raised  on  this  record.  paying? 

Upon  the  whole,  the  Court  is  of  opinion  that  only  mutual  fnl^eat"^* 
debts  subsisting  at  the  time  of  action  brought  as  debts  to  and  f^n^^  costs 
from  the  plaintiff  and  defendant,  can  be  set-off.     Whether  a  the  plaintiff 
debt  from  the  plaintiff  to  the  defendant  subsisting  at  the  time  Jf^/^jf  rule" 
when  the  writ  is  sued  out,  but  becoming  payable  afterwards,  ^receive it 

or  Drocfifiu 

and  before  plea  pleaded,  may  be  availed  of  as  a  set-off  by  a  at  his  peril. 
plea  to  the  further  prosecution  of  the  suit,  is  a  question  not  j^a^s  been 
necessarily  involved  in  this  case,  and  therefore  not  decided  confined  to 

.  •'  cases  of 

by  iL  payment, 

and  has 
never  been 

Per  Curiam.  Judgment  affirmed,     extended  to 

ft  BQlrOUm 
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Jovs,  1839. 

Samfsok 

V.  CAROLINE  SAMPSON  v.  GEORGE  W.  B.  BURG  WIN. 

BUMWZN. 

In  an  action  by  a  ne^ro  brought  to  try  his  right  to  his  freedom,  if  evidence  of 

his  being  reputed  to  be  a  freeman  is  offered,  it  is  admissible  to  show  in  reply 

acts  of  ownership  inconsistent  with  such  reputation. 
A  record  of  the  County  Court  stating  that  "  upon  the  petition"  of  the  master 

"it  is  ordered"  that  the  slave  *' be  emancipated  and  set  free  from  slavery" 

is  sufficient  evidence  under  the  act  of  1796  (Rev.  c.  453)  of  the  emancipa* 

tion,  without  showing  any  petition  in  writing. 
An  order  of  the  County  Court  emancipaiing  a  slave  under  that  act  without 

stating   that  the  slave  had  performed  meritorious  services,  is   conclusive 
I  being  the  act  of  a  court  of  exclusive  jurisdiction,  and  cannot  be  impeached  by 

evidence  that  the  slave  had  not,  or  could  not  have  performed  such  services. 

This  was  an  action  of  tuespass  vi  et  armis  brought  by 
the  plaintiff  to  try  the  question  whether  the  defendant  had 
a  right  to  hold  her  as  a  slave.  Before  his  Honor  Judge  Dick, 
at  New  Hanover  on  the  last  circuit,  it  was  admitted  that  the 
plaintiff  was  once  the  slave  of  the  defendant,  but  she  alleged 
that  the  defendant  in  November  1809  procured  her  mother 
and  herself  then  one  or  two  years  old,  to  be  emancipated  by 
the  county  court  of  New  Hanover,  and  in  support  of  this 
allegation  she  produced  in  evidence  a  copy  of  the  record 
of  that  court  in  the  following  words.  Upon  the  petition  of 
Greorge  W.  B.  Burgwin,  Ordered  that  a  female  negro  slave 
by  the  name  of  Marian  and  her  child  called  Caroline,  the 
property  of  said  petitioner  be  emancipated  and  set  free  from 
slavery — the  said  George  giving  bond,  &c. 

The  plaintiff  proved  by  the  clerk  of  the  county  court  who 
was  in  office  in  1809,  and  had  continued  so  ever  since,  ex- 
cept during  the  years  1832  and  1833,  that  he  had  no  recol- 
lection of  ever  having  seen  in  his  office  any  petition  in  wri- 
ting, upon  which  the  above  order  was  made,  and  that  after 
the  most  diligent  search  he  had  been  unable  to  find  one. 
The  plaintiff  proved  further  by  several  witnesses  that  they 
bad  known  her  from  eight  to  twenty  years,  and  had  always 
considered  Her  as  a  free  woman. 

The  defendant  then  proved  by  the  sheriff  of  New  Hano- 
ver that  in  the  year  1820  he  saw  the  plaintiff,  then  about 
twelve  years  old,  in  the  possession  of  the  defendant,  that  he 
levied  an  execution  against  the  defendant,  then  in  his  hands 
on  her,  and  sold  her  at  the  house  of  the  defendant,  when  one 
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John  R.  London  became  the  purchaser  at  a  fair  and  full  ^^^  ^^^ 
price ;  that  he  afterwards  saw  the  plaintiff  in  the  possession  Sampbom 
of  ^the  defendant  several  times,  at  his  residence  eight  miles  BcmowiN. 
from  Wilmington,  and  that  he  never  heard  that  she  was 
free,  or  pretended  to  be  so,  until  about  the  time  when  this 
suit  was  brought. — This  witness  also  proved  that  some  time 
after  the  sale  to  London,  as  before  stated,  she  was  levied 
ppon  by  some  person  as  the  property  of  the  defendant,  when 
London  interfered  and  claimed  her  as  his  property  upon 
which  she  was  released.    This  declaration  of  London  was 
objected  to  by  the  plaintiff,  but  was  admitted  by  the  court. 
The  defendant  proved  further  by  a  witness  that  in  the  year 
1833  the  witness  was  requested  by  tJie  mother  of  the  plain- 
tiff to  become  her  security  to  the  defendant  for  the  hjre  of 
her  daughter,  the  plaintiff,  that  he  became  surety  as  re- 
quested, and  afterwards  paid  the  money  to  the  defendant. 
This  evidence  was  also  objected  to  by  the  plaintiff  but  was 
admitted  by  the  court. 

His  Honor,  in  charging  the  jury,  told  them  that  it  was  in- 
cumbent on  the  plaintiff  to  show  that  she  had  been  emanci- 
pated in  the  manner  prescribed  by  law ;  that  she  must  show 
that  the  defendant  had  filed  his  petition  in  writing  alleging  . 
meritorious  services  on  the  part  of  the  plaintiff,  and  express- 
ing a  wish  to  emancipate  her ;  that  it  was  further  necessary 
for  her  to  show  that  the  court  had  adjudged  that  she  had 
performed  meritorious  services,  and  had  given  license  to  the 
defendant  to  emancipate  her ;  that  the  law  would  then  pre- 
sume that  she  was  emancipated.    His   Honor  further  told 
the  jury  that  there  was  no  evidence  that  any  written  petition 
had  been  filed  by  the  defendant,  and  consequently  ^o  evi- 
dence of  its  contents :  neither  was  there  any  evidence  that 
the  County  Court  of  New  Hanover  had  passed  any  judg- 
ment that  the  plaintiff  had  performed  meritorious  services  : 
that  the  court  was  not  bound  to  presume  from  what  ap- 
peared on  the  record  of  the  County  court,  thiJt  a  written  ^ 
petition  was  filed  by  the  defendant  expressing  a  wish  then 
to  emancipate  the  plaintiff;  now  that  the  county  court  had 
adjudged  that  the  plaintiff  had  performed  meritorious  servi- 
ces, particularly  as  it  appeared  in  evidence  that  she  was  not 
more  than  one  or  two  years  old  when  the  record  was  made. 


V. 

Braowor. 
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Juvc,  183a  and  could  not  have  performed  such  meritorious  services  as 
SAMPflon  ^^^  J*w  required.     The  jury  found  a  verdict  for  the  defend- 
ant, and  the  plaintiff  appealed. 

Devereux  ^  Strange  for  the  plaintiff. 

Badger  ^  W.  H.  Way  wood  for  the  defendant. 

RuFFUfyChief  Justice.  It  is  unnecessary  to  say  much  on  the 
objections  taken  to  the  defendant's  evidence.  It  was  offered  to 
repel  the  evidence  of  the  reputation  of  freedom  given  on  the 
part  of  the  plaintiff.  If  the  plaintiff  claiming  under  a  particu- 
lar act  of  liberation  from  the  defendant,  of  record  and  of 
recent  occurrence,  being  within  the  lives  of  these  parties, 
could  offer  evidence  of  reputation — of  which  we  do  not 
stop  to  enquire;  such  evidence  might  be  met  by  the  proof 
of  acts  of  ownership  inconsistent  with  the  reputation,  and 
accompanied  by  declarations  and  claims  of  title  by  the  de- 
fendant and  others  claiming  on  his  title.  The  evidence  of 
the  sheriff  might  have  been  proper  for  another  purpose, 
even  if  the  plaintiff  had  been  in  legal  form  emancipated. 
She  was  sold  under  execution  against  the  defendant,  and 
doubtless,  that  sale  would  pass  the  title  to  Mr.  London  if  the 
defendant  were  unable  to  pay  his  debts  at  the  time  of  the 
emancipation,  in  the  same  manner  that  any  other  voluntary 
conveyance  is  void  against  creditors.  In  that  case,  the 
plaintiff  would  be  the  slave,  not  indeed  of  the  defendant, 
but  of  London ;  and  therefore  could  not  bring  this  or  any 
other  action.  But  it  does  not  appear  that  any  such  view  as 
this  was  taken  on  the  trial ;  and  no  doubt  the  evidence  was 
directed  to  the  other  point;  as  to  which  we  think  it  pro- 
per as  evidence  in  reply. 

But  upon  the  principal  question  in  the  case  our  opinion 
differs  from  that  of  his  Honor.  We  think  the  transcript  of 
the  record  of  the  County  Court,  which  is  set  out  in  the  ex- 
ception, is  evidence  of  an  actual  emancipation  of  the  plain- 
tiff, provided  her  identity  and  that  of  the  defendant,  with  the 
supposed  subject  and  actor,  in  the  County  Court  be  esta- 
blished. It  purports  to  order  that  the  plaintiff,  in  presenti, 
"be  emancipated  and  set  free  from  slavery;''  and  to  be 
made  on  the  petition  of  the  defendant,  then  the  owner  of 
the  plaintiff.    The  ofcyections  taken  to  this,  as  an  act  of 
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emancipation,  are  that  there  is  no  adjudication  of  the  Court  Juwb,  1838. 
that  the  plaintiff  had  performed  sudh  services ;  that,  being  samps  h 
proved  on  the  present  trial  to  have  been  in  November  1809  ^  ^^^^ 
only  two  years  of  age,  it  i?  apparent  that  the  plaintiff  could 
not  have  performed  such  services,  and  that  the  Court  did  not 
and  could  not  adjudge  that  she  had ;  and  that  the  order  was 
inoperative  unless  there  was  a  petition  in  writing  of  the  de- 
fendant, alleging  such  services  of  the  plaintiff,  and  express- 
ing a  wish  then  to  emancipate  her. 

It  may  be  assumed— and  indeed  we  think  properly — that 
there  was  no  evidence  of  the  existence  of  a  petition  in 
writing,  or  consequently  of  its  contents ;  as  a  record  is 
proved  by  itself,  and  by  nothing  else.  But  the  law  does  not 
require  a  petition,  as  it  appears  to  us.  Emancipation  is  the 
act  of  the  master,  by  which  he  renounces  his  right  to  the 
services  of  his  slave,  aiid  sets  her  free  from  him.  Any  act 
which  purports  to  have  been  done  with  that  view,  would 
upon  common  law  principles  suffice ;  and  in  favor  of  liberty, 
the  intention  might  be  inferred  from  slight  acts.  The  legis- 
lature has  however  upon  a  ground  of  public  policy,  inter- 
posed in  restraint  of  the  power  of  the  master.  It  is  perhaps, 
a  matter  of  doubt  in  the  construction  of  our  statutes 
whether  the  owner  of  a  slave  may  not  emancipate  without 
the  leave  of  the  Court,  so  as  to  be  an  effectual  renunciation 
of  his  own  dominion,  although  it  may  be  a  forfeiture  of  the 
slave  to  the  public,  and  the  proper  authorities  may  seize 
and  sell  it.  That  seems  to  have  been  the  law,  at  all  events 
up  to  the  year  179G ;  and  perhaps  is  not  altered  by  the  act  of 
that  year.  But  supposing  any  attempt  of  the  master  to 
liberate  a  negro  to  be  void  even  as  to  himself,  unless  it  be 
done  in  the  mode  prescribed  by  the  legislature  to  vest  in  a 
liberated  slave  all  the  right  and  privilege  of  a  free  born  negro, 
it  yet  remains  to  be  enquired  what  mode  is  prescribed  by 
the  legislature  ?  Upon  recurring  to  the  statute  it  is  found  to 
be  silent  as  to  the  means  or  manner  of  emancipation,  so  far 
as  respects  the  agency  of  the  owner,  except  only  that  such 
"liberation  shall  be  entered  of  record.**  Neither  a  previous 
nor  subsequent  deed  or  writing  of  emancipation  is  requisite ; 
nor  is  a  written  petition  to  the  Court  for  a  license  mentioned 
before  the  act  of  1830.    The  only  memorial  mentioned  in 
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Joifm,  1838.  the  act  is  the  record — the  usual,  indeed  indispensable  memo- 
SampsoiT  i^^l  ^^  whatever  is  transacted  in  a  Court  of  record.  It  is 
V-  convenient  and  orderly  to  put  into  writing  a  statement  of 
'  the  facts  upon  which  the  Court  is  asked  to  act,  and  to  pray 
specifically  for  the  order  the  Court  is  asked  to  make.  It  is 
useful  to  restraii:  attempts  at  imposition,  and  also  to  identify 
the  parties.  But  so  far  as  regards  the  form  which  an  act  of 
emancipation  by  the  master  is  to  assume  so  as  in  strict  law 
to  be  valid,  there  is  no  regulation  whatever  in  the  statutes* 
It  may  be  by  petition,  by  deed,  or  by  bare  writing,  or  it 
may  be  oral,  only  it  is  to  be  recorded,  whatever  it  may  be,> 
and  that  is  to  perpetrate  it  It  seems  to  be  supposed  that  a 
petition  of  the  owner  is  requisite,  otherwise  the  act  of  eman- 
cipation is  not  his,  but  altogether  that  of  the  Court.  But 
that  is  entirely  a  mistake.  The  petition  is  only  one  mode  of 
shewing  the  consent  of  the  owner.  The  record,  the  entry 
of  what  he  said  and  did  in  Court,  is  another  mode  equally 
explicit  with  the  other,  and  of  precisely  the  same  grade  as 
evidence.  The  only  difference  is,  that  in  one  case  the  peti- 
tion shews  his  act  only,  and  the  minutes  shew  that  of  the 
Court ;  while  in  the  other  the  minutes  state  both  what  he  did 
and  what  the  Court  did.  Here,  their  united  act  as  appearing 
of  record,  and  admitting  of  no  contradiction,  is  expressly 
an  immediate  emancipation  of  the  plaintiff.  If  the  recoixl 
does  not  speak  the  truth,  the  Court  in  which  it  is,  can  alone 
make  it  do  so.  It  imports  verity  upon  the  trial  of  an  action 
of  trespass  l)etween  these  parties,  and  while  it  stands,  can- 
not be  construed  into  less  than  a  liberation  of  the  defendant's 
slave  by  license  of  the  Court,  granted  at  his  instance. 

We  are  also  of  opinion  that  its  efficacy  is  not  impugned 
by  its  silence  as  to  meritorious  services ;  and  that  it  cannot 
be  impeached  by  presumption  or  evidence  that  the  plaintiff 
had  not,  or  could  not  perform  them.  The  acts  of  a  Court 
on  a  subject  within  its  jurisdiction  are  presumed  to  be  right ; 
and  that  presumption  cannot  be  contradicted  when  the 
Court  is  one  of  exclusive  jurisdiction,  whose  judgments  are 
not  subject  to  revision.  Such  was  the  County  Court  when 
f  tliis  transaction  took  place.  The  law  forbad  it  to  allow  of 
emancipation,  except  for  meritorious  services.  If  the  Court 
corruptly  granted  the  license  in  an  improper  case,,  the  Judges 
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were  punishable ;  but  the  act  was  valid,  because  the  Court  Jpnbi  1838. 
bad  the  power.  If  it  was  done  through  error  of  judgment,  Sampbow 
it  is  still  valid ;  because  the  law  left  it  to  the  judgment  of  that  Burowut. 
Court.  Had  the  record  found  the  meritorious  services,  it  is 
clear  it  could  not  be  disputed  upon  evidence  in  this  cause. 
It  is  of  coarse,  unnecessary  that  the  record  should  state  a 
fact,  as  the  reason  of  the  judgment,  which  is  not  re-ex- 
aminable  elsewhere.  There  is  little  doubt  that  this  juris- 
diction was  often  abused ;  and  that  for  that  reason  it  was 
established,  or  rather  transfered  exclusively  to  the  Supe- 
rior Courts.  But  while  it  existed,  it  was  exclusive,  and  the 
decision  final.  The  legislature  thought  proper  to  entrust  the 
public  security  thus  far  in  the  hands  of  that  tribunal,  and 
the  community  was  necessarily  to  abide  by  its  •  acts.  It  is 
worthy  of  observation  too,  that  the  question  is  not  raised 
between  the  plaintiff  and  the  public,  although  the  latter  alone 
has  a  right  to  complain  of  a  wrong  decision  obtained  from 
the  County  Court  on  this  point.  The  defendant  can  no 
more  complain  of  it  than  of  his  own  act  of  emancipation ; 
for  it  was  at  his  instance  the  Court  was  betrayed  into  the 
error. 

« 

Per  Cubiam.    Judgment  reversed  and  a  venire  de  novo 
ordered. 
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JuNB,  183a 

A.  BORDEN  &  CO.  «.  RICHARD  SMITH  et  al. 


BOROSN 
V, 

Smith. 


Where  an  execution  upon  a  justice's  judgment  is  levied  upon  land,  and  returned 
to  the  County  Court  under  the  act  of  1794,  (1  Rev.  slat  c  62  sec  19)  it  is  es- 
sential to  the  validity  of  the  order,  which  the  court  b  authorised  to  make,  to 
sell  the  land  levied  on,  that  the  land  should  be  particularly  described  ;  and  a 
levy  generally  upon  the  defendants  *'  lands,"  without  further  specification  or 
description,  will  not  support  such  order,  nor  the  sale  made  under  it. 

When  an  execution  upon  a  justices  judgment  is  levied  upon  land  and  returned 
to  the  cx>unty  court,  and  it  appears  that  the  defendant  has  not  hsd  five  days 
notice  in  writing,  as  required  by  the  act  of  1828,  (1  Rev.  Stat.  c.  45  sec.  19)i 
the  court'  has  no  power  to  order  a  sale  of  the  land  levied  upon,  and  any  such 
order  will  be  entirely  null,  unless  the  defendant  appears  and  waives  notice. 

When  a  justices  execution  has  been  levied  upon  land  and  returned  to  the  County 
Court,  the  plaintiff  may  apply  to  court  and  have  a  judgment  there  rendered  in 
his  behalf  for  the  sum  recovered  before  the  justice  and  costs,  under  the  af. 
1822  (1  Rev.  stat.  C..46  sec.  8  and  9)  and  it  seems  that  a  venditioni  may  issue 
upon  such)  judgment  to  sell  the  land  levied  upon,  with  a  special /S.  fa  to 
levy  generally  for  any  unsatisfied  balance  of  such  judgment,  but  the  power 
of  the  court  to  render  such  judgment  and  issue  a^  fa.  thereon,  depends 
upon  the  fact  whether  a  levy  sufficiently  special  has  been  made,  and  also 
whether  the  defendant  has  had  five  days  no'tice  in  writing  before  court,  or 
has  waived  it,  and  if  no  such  judgment  has  been  rendered  a  writ  to  the 
sheriff  commanding  him  to  sell  the  land  levied  on,  cannot  have  the  effect 
of  a  fi./a. 

The  sheriff  of  Wayne  County  at  the  February  Term  1836 
of  his  County  Court  brought  into  court  the  sum  of  $437, 
the  proceeds  of  the  sale  of  a  tract  of  land  of  a  certain  FenneJ 
Sauls  sold  under  sundry  executions ;  and  therewith  returned  al- 
so the  executions,  and  prayed  the  direction  of  the  court  in  the 
application  of  the  money.  The  court  made  an  order  whereby 
it  was  to  be  applied  in  the  first  instance  to  the  satisfaction 
of  such  of  the  executions  as  purported  to  be  venditionis  is- 
sued from  the  court  upon  levies  made  by  constables  under 
ji.fas.  directed  to  them  by  single  Justices,  and  the  residue 
towards  the  dischai^e  of  a  fi.  fa.  issued  from  the  said  court 
upon  a  judgment  therein,  in  favor  of  the  plaintifis.  The 
fieri  facias  under  which  the  plaintifis  claimed  the  money 
thus  made  bore  teste  the  third  Monday,  viz.  the  16th  day  of 
November  1835,  commanding  the  sheriff  of  the  goods  and 
chattels,  lands  and  tenements  of  Fennel  Sauls  he  cause  to 
be  made  the  sum  of  $500  which  A.  Borden  &.  Co.  had  recov* 
ered  against  the  said  Saul,  by  the  judgment  of  said  Court* 
venditionis  that  claimed  preference  to  this^.^.  were  eight 
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m  number,  of  which  two  purported  to  be  founded  on  levies  Jp»«»re38, 
made  on  the  14th  of  November  1835,  and  the  others  on  lev-  Bobdmi 
ies  made  the  16th  of  the  same  month. — In  the  two  first  of  Sjuta 
these  venditionis,  Richard  Smith  was  the  plaintiff.  In  one 
the  warrant  was  issued  on  the  14th  of  November  against  - 
Fennel  Sauls,  and  Jesse  Smith,  and  a  judgment  rendered 
the  same  day  for  $81-(W  J»  favor  of  the  plaintiff  therein. 
An  execution  was  thereupon  issued  immediately,  which  was 
returned  on  the  same  day  "  levied  on  court,  steer  household 
furniture  and  land."  It  then  appeared  that  without  any  fur- 
ther proceedings,  tm  execution  issued  from  the  County  Court 
tested  the  3rd  Monday  of  November  1835,  which  recited 
that  an  execution  upon  a  judgment  for  $81  iVV  obtained  by 
Richard  Smith  against  Fennel  Sauls  and  Jesse  Smith  had 
been  returned  to  the  court  by  William  Smith  a  constable 
**  levied  on  the  lands  of  said  Fennel  Sauls"  and  therefore 
commanded  the  sheriff  that  of  the  lands  and  tenements  of 
the  aforesaid  Fennel  Sauls,  levied  on  as  aforesaid,  he  cause 
to  be  made  the  said  sum  of  $81-i^  and  costs,  and  if  a  bal- 
ance of  said  judgment  and  costs  remain  due  then  make  the 
said  residue  out  of  the  other  goods  and  chattels,  lands  and 
tenemeiits  of  the  said  defendant.  The  other  judgment  of 
Richard  Smith  was  for  $59-iVo  rendered  on  the  14th  of  No- 
vember against  Fennel  Sauls  and  Willis  Pealer.  The  Jus- 
tices execution  was  dated  on  the  same  day  and  returned 
forthwith  **  levied  on  land  only."  An  execution  from  the 
court  tested  the  3rd  Monday  of  November  thereupon  issued 
reciting  the  judgment  and  execution  and  that  the  consta- 
ble had  returned  on  the  justice's  execution  aforesaid  ^*  levied 
on  the  lands  of  Fennel  Sauls,"  and  commanding  the  sheriff 
that  of  the  lands  and  tenements  of  the  said  Fennel  levied  on 
aj3  aforesaid  he  cause  to  be  made  the  said  judgment  and 
costs,  with  a  similar  command  in  case  a  balance  should  nev- 
ertheless remain  due,  to  cause  the  same  to  be  mside  out  of 
the  other  goods  and  chattels,  lands  and  tenements  of  the 
said  defendant.  The  six  other  executions  were  issued  on 
the  16th  of  November,  the  day  of  the  teste  of  the^.  fa.  from 
the  court,  and  were  on  that  day  levied  upon  "  land"  without 
any  furtber  specification  or.description. 

From  the  order  of  the  County  Court  directing  the  money 
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June,  1838.  in  the  hands  of  the  sheriff  to  be  applied  to  the  satisfaction  of 
Borden  the  ventiouis  issued  upon  the  levies  made  by  constables  under 
Smith.  ^^®  justice's  exections  in  preference  to  the  jS.  fa.  on  the 
judgment  obtained  in  court,  the  plaintiffs  appealed  to  the 
Superior  Court,  where,  on  the  last  Fall  circuit  before  his 
Honor  Judge  Dick,  the  order  of  the  county  court  was  mod- 
ified so  as  to  confine  the  preference  to  those  vendilionis 
which  purported  to  issue  upon  levies  made  before  the  teste 
of  the  jS. /a.  of  the  plaintiffs,  and  to  direct  the  payment  of 
the  residue  of  the  money  to  the  satisfaction  of  that  ^.^a.  and 
the  other  venditionis  pro  rata.  From  this  judgment,  the 
plaintiffs  appealed. 

Badger  J  for  the  plaintiffs. 
/.  H.  Bryan^  Contra. 

Gaston,  Judge. — After  stating  the  case  proceeded  as  fol- 
lows :  The  claims  of  the  two  venditionis  purporting  to  be 
founded  on  levies  made  on  the  14th  of  November  will  be 
first  considered. — Many  objections  have  been  made  to  the 
regularity  of  these  proceedings  ;  two  of  which  apply  to  both 
the  venditionis^  and  are  so  decisively  fatal  as  to  render  it 
unnecessary  to  consider  of  the  others. 

Executions  on  Justice's  judgments  command  the  ofiicer  to 
make  the  money  recovered  out  of  the  goods  and  chattels  of 
the  party  cost,  and  for  want  of  goods  and  chattels  to  levy 
on  his  lands  and  tenements,  and  make  return  of  such  levy 
to  the  justice.  It  is  required  that  this  levy  shall  set  forth 
"  the  lands  and  tenements  levied  on,  where  situate,  on  what 
water  course,  and  whose  lands  adjoining."  It  is  the  duty 
of  the  justice  to  whom  such  return  is  made,  to  return  the 
execution  to  the  County  Court  with  all  the  papers  on  which 
the  judgment  shall  have  been  rendered,  and  the  land  so  lev- 
ied upon  or  so  much  thereof  as  shall  be  sufilicient  to  satisfy 
the  judgment,  shall  by  order  of  the  court,  be  sold  by  the 
Sheriff,  and  the  clerk  shall  record  the  whole  of  the  papers 
and  the  proceedings  had  before  the  justice,  (see  1  Rev.  Stat. 
c.  62  sec,  16).  The  plaintiff  may  also  apply  to  the  court 
to  enter  up  a  judgment  in  court  for  the  amount  of  his  re- 
covery before  the  justice  and  the  costs,  and  on  such  judg- 
ment being  rendered,  if  a  sale  of  the  lands  so  levied  on  shall 
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not  produce  a  sufficient  sum  to  satisfy  the  judgment  and  Jp»»i  1838. 
costs,  the  plaintiff  may  sue  out  execution  for  the  unsatisfied  Bobden 
part  thereof  (See  1  Rev.  Stat  C.  45  sec.  8  &  9).  No  order  of  smith 
the  court  and  no  judgment  was  shewn,  and  we  are  not  at 
liberty  to  presume  any  other  than  that  which  the  writs 
issued,  from  it  necessarily  establish. — These  writs  which  are 
in  the  nature  of  venditionis  recite  that  the  executions  from 
the  justice  were  levied  "  on  the  lands  of  Sauls"  and  com- 
mand the  sheriff  to  sell  "the  lands  and  tenements  levied  on 
as  aforesaid.*^  The  command  thus  far,  is  inefficient,  because 
it  no  where  appears  from  the  writ,  nor  from  any  of  the  pro- 
ceedings wherewith  the  writs  are  connected,]  what  lands 
and  tenements  have  been  so  levied  on.  The  authority  of 
the  court  in  enforcing  levies  on  executions  upon  Justice's 
judgments  is  special.  It  may  order  all  the  land  levied  on  to 
be  sold — or  a  part  of  it  only — but  it  can  order  none  to  be 
sold  to  satisfy  the  justice^ s  judgment  but  what  has  been  lev- 
ied on  under  the  justices  execution.  The  court  in  the  first 
part  of  these  writs  professes  to  execute  this  authority,  and 
commands  the  whole  of  the  land  so  levied  on  to  be  sold — 
but  the  writs  in  no  way  shew  forth  or  enable  the  sheriff  to 
find  out  what  is  the  land  which  he  is  commanded  to  sell. 
It  is  manifest  from  the  provisions  above  recited — the  specific 
cations  required  in  the  constable's  return  with  respect  to  the 
land  levied  on,  and  the  order  of  the  court  thereon  with  respect 
to  the  safe  either  of  the  whole  of  the  land  so  levied,  on  or  such 
part  of  it  as  shall  be  deemed  necessary — as  well  as  from  the 
very  nature  of  the  writ  of  venditioni  exponas — that  it  is  in- 
dispensable to  the  efficacy  of  such  a  writ  that  the  thing  to 
be  sold  should  be  set  forth  in  it  cither  expressly,  or  by  ref- 
erence to  some  matter  of  record.  The  Sheriff  owes  active 
obedience  to  the  writ — but  he  cannot  under  the  pretence  of 
obedience  do  what  it  commands  not.  Where  an  order  of 
sale  has  been  regularly  made  of  land  levied  on  under  a  jus- 
tice's execution,  that  order  effectuates  the  levy  by  distinct 
relation  to  it.  The  sale  when  consummated  under  the  order 
takes  effect  as  from  the  fevy.  The  sale,  the  order  and  the 
levy,  are  all  constituent  parts  of  a  legal  transfer — of  the  sei- 
sure  and  application  of  the  debtor's  land  to  the  satisfaction 
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June,  1838  of  his  Creditor.    The  sale  must  correspond  with  the   order, 
BoEDBK    and  the  order  with  the  levy.     What  is  tliere  to  shew  that 

Sun-H.  ^^®  ^^^^  ^^^'  ^^®  proceeds  whereof  are  the  subject  of  dis- 
pute, is  that  land  which  the  constable  had  levied  on  under 
Smith's  executions  and  which  the  court  ordered  to  be  sold 
in  pursuance  of  such  levy  ?  It  is  impossible  we  think,  under 
this  view  of  the  subject,  to  allow  a  priority  to  these 
executions. 

There  is  another  view  of  the  subject  which,  on  account 
of  the  interest  of  the  question  that  it  presents,  we  deem  it  our 
duty  to  notice,  although  it  is  not  essential  to  the  determina- 
tion of  the  case.  The  act  of  1828,  c.  9,  sec.  6,  (1  Rev. 
Stat.  c.  45,  sec.  19,)  requires,  whenever  a  justice's  execution 
shall  be  levied  on  land  that  the  defendant  shall  have  five 
days  notice  in  writing  of  the  levy  before  any  order  of  sale 
can  be  made,  with  a  proviso  in  case  of  concealment  or  re- 
moval from  the  county,  or  a  residence  in  another  state, 
that  a  publication  in  some  newspaper  may,  by  order  of 
court  be  substituted  for  such  actual  notice  in  writing.  It 
is  indispensable,  we  think,  to  the  effectual  execution  of  this 
legislative  requirement  to  hold,  that  an  order  of  sale,  made 
without  notice — unless  the  defendant  appear  and  waive 
notice— is  altogether  nuH.  The  sheriff  may  not  be  a  tress- 
passer for  selling  under  such  an  order,  because  he  is  always 
justified  in  obeying  a  writ  issued  to  him  by  a  court  possessing 
jurisdiction  over  the  subject  matter  on  which  it  acts  ;  but 
the  sale  transfers  no  title  to  the  purchaser — the  thing  sold 
remains  the  property  of  the  defendant — and  is  liable  to  be 
seized,  notwithstanding  such  sale  upon  a  general^,  fa,  of  one 
of  the  defendant's  creditors.  The  notice  of  the  levy  re- 
quired by  the  act  of  1828  was  not  given,  and  could  not  be 
given  in  time  to  support  the  order  of  November  Term ,  and 
the  record  does  not  shew,  that  Sauls  appeared  at  that  term 
and  waived  notice. 

Our  next  enquiry  with  respect  to  the  executions  in  favor 
of  Richard  Smith  is  whether  they  cannot  claim  to  be  satis- 
fied pari  passu  and  rateably  with  the  Ji.fa.  from  Court  in 
favor  of  A.  Bordeu  &  Co.  We  think  not.  When  a  justice's 
execution  is  returned  to  court,  it  is  in  the  power  of  the 
plaintifi*,  supposing  the  levy  to  have  been  sufficiently  special, 
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to  apply  to  the  Court  and  have  a  judgment  there  rendered  Jvmb,  1833. 
in  his  behalf  for  the  sum  recovered  before  the  justice  and  "borokn 
costs,  and  we  incline  to  the  opinion  that  upon  a  fair  con-  g^J^^. 
struction  of  the  statuary  provisions,  he  may  after  obtaining 
such  a  judgment  sue  out  a  vendictioni  to  sell  the  land  so 
levied  upon  with  a  special  fi.  fa.  in  case  the  amount  of  the 
judgment  and  Costs  be  not  made  by  such  sale,  to  levy  gen- 
erally for  the  unsatisfied  part  of  the  judgment.  But  unless 
a  judgment  be  rendered  in  court,  if  the  recovery  remain 
altogether  a  justice's  judgment,  the  authority  of  the  court 
extends  no  farther  than  to  enforce  the  sale  of  the  land 
levied  upon  by  the  constable.  It  is  a  general  rule  that  an 
execution  cannot  issue  from  any  court  but  that  in  which  the 
judgment  has  been  rendered;  and  wherever  a  departure 
from  this  rule  is  authorised,  it  must  be  confined  within  the 
prescribed  limits.  Besides,  the  County  Court  derives  all  its 
jurisdiction  to  act  upon  such  subjects  from  the  levy  made 
and  returned  to  it,  and  the^r^^  step  which  it  is  authorised  to 
take,  is  to  order  the  land  levied  upon  to  be  sold.  We  have 
seen  that  this  step  cannot  be  taken  without  a  notice  to  the 
defendant  in  execution  unless  he  appear  and  waive  notice. 
If  this  be  an  indispensable  requisite  to  the  first  action  of  the 
Court,  it  is  necessarily  prerequisite  also  to  further  action. 
The  Court  has  no  original  authority  to  issue  difi.fa,  but  one 
dependant  upon,  and  suppletory  to  its  authority  to  sell  what 
has  been  returned  to  it  as  levied.  With  every  disposition  to 
view  with  indulgence  proceedings  in  which  a  strict  adhe- 
rence to  form  is  not  often  observed,  we  must  nevertheless  be 
cautious  in  upholding  those  fundamental  rules  which  the 
legislatui^  has  deemed  necessary  for  the  security  of  property. 
We  are  obliged  therefore  to  hold  these  executions  invalid  as 
fi.  fas. 

If  we  are  correct  in  the  conclusion  that  the  fi.  fa.  from 
the  Court  has  priority  over  these  two  executions,  there  is  no 
difficulty  in  assigning  to  it  a  preference  over  the  six  other 
executions.  These  were  issued  on  the  16th  of  November, 
the  day  of  the  teste  of  the^.j^.  from  the  Court,  and  were 
on  that  day  levied  upon  "  land"  without  any  further  specifi- 
cation or  description.  No  judgment  nor  order  of  Court  is 
shewn,  nor  notice  to  the  defendant  nor  appearance  by  him. 
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JuNB,  183a  but  writs  issued  from  the  Court  on  the  same  day,  reciting^ 
gQ^pg~  levies  "  on  the  lands  and  tenements  of  Fennel  Sauls,"  and 
*•       following  the  language  used   in  the  executions  in  favor  of 
Richard  Smith,  which  have  been  before  examined. 

It  is  the  opinion  of  this  Court,  that  the  judgment  of  the 

Superior  Court  of  Wayne  is  erroneous,  and  that  the  whale 

.     of  the  money  brought  into  Court  by  the  sheriff,  ought  to  be 

applied  towards  the  satisfaction  of  the  judgment  in  favour  of 

the  plaintiffs. 

Per  Curiam.  Judgment  reversed. 


PENELOPE  MATHEWS  v.  GIDEON  C.  MARCHANT. 

A  '*  credible  witness  "  to  prove  a  nuncupative  will  under  the  15ih  section  of 
the  act  of  1784  (1  Rev.  stat.  c.  122  sec.  2,)  means  one  who  is  competent  ac- 
cording to  the  rules  of  the  common  law  ;  and  if  he  be  incompetent  from  in- 
terest, such  incompetency  may  be  removed  by  a  release. 

A  party  cannot,  by  refusing  his  assent  to  a  release  or  surrender  tendered  by  a 
witness  on  the  other  side,  exclude  his  testimony.  The  depositing  the  release 
in  the  clerk's  office  will  be  sufficient  to  enable  the  witness  to  testify. 

This  was  an  issue  of  Devisavit  vel  now,  as  to  a  paper 
veriting  propounded  for  probate  as  the  nuncupative  will  of 
Penelope  Mathews  the  elder.  Upon  the  trial  of  the  issue 
at  Pasquotank  on  the  last  circuit  before  his  Honor  Judge 
Settle,  the  jury  found  a  verdict  establishing  the  will,  sub- 
ject to  the  opinion  of  the  Court  upon  the  following  facts. 

Penelope  Mathews,  during  her  last  sickness,  duly  made 
her  will  without  writing,  and  called  upon  a  competent  num- 
ber of  persons  to  bear  witness  thereto ;  k  was  reduced  to 
writing  in  proper  time,  and  all  the  other  ceremonies  which 
the  law  requires  were  duly  complied  with.  The  only  ques- 
tion presented  to  the  court  was  whether  the  witnesses  were 
competent. 

One  witness  was  admitted  to  be  competent,  but  the  other 
witness  was  a  legatee  in  the  nuncupative  will,  but  duly  ex- 
ecuted and  offered  a  release  to  the  distributees,  which  they 
refused  to  accept,  whereupon  he  delivered  the  same  to  the 
clerk  of  the  court,  absolutely  for  their  benefit.  It  was  ad- 
mitted by  the  parties  that  if  the  legatee  could  in  any  way 
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render  himself  a  competent  witness  by  any  release  that  June,  1838. 
couJd  be  executed  by  him,  without  the  assent  of  the  distri-  mIto^ 
butees,  that  such  release  should  be  taken  as  executed.  ,,    ^- 

Upon  these  facts  his  Honor  was  of  opinion  "that  although 
ID  a  will  of  real  estate  the  competency  of  the  witness  is  re- 
ferable to  the  time  of  execution,  and  that  policy  would  seem 
to  require  the  same  qualification  in  the  witness  to  a  nuncu- 
pative will,  yet  it  is  competent  in  the  legislature  to  prescribe 
different  qualifications,  and  that  in  the  proof  of  a  nuncupative 
will  the  statute  uses  no  language  that  does  not  apply  to  a 
witness  competent  at  common  law.**    His  Honor  therefore 

held  that  the  will  was  well  proved  and  the  defendants  ap- 
pealed. 

The  case  was  submitted  without  argument  by 

A.  Moore  for  the  defendants,  and 

Kinney  for  the  plaintiffs.  ' 

DAiftELy  Judge.  The  11  th  section  of  the  act  of  1784,  (see 
1  Rev.  Stat.  c.  122  sec.  1,)  requires  a  will  of  lands f  to  be 
subscribed  by  two  witnesses  in  the  presence  of  the  testator, 
no  one  of  which  shall  be  interested  in  the  devise  of  the  said  „.  . 

TuG  '^BSfi  of 

lands.     This  court  determined  in  the  case  o{  Allison  v.  Alii-  ^AVUon 
son^  4  Hawks,  141,  that  a  witness  to  such  a  will,  who  was     Auison 
interested   at   the   time  of  attestation,  was  incompetent  to  f  .^*^^'' 
prove  the  will ;  and  that  no  subsequent  release  would  ren-  proved. 
der  him  competent.     This  decision  arose  upon  the  peculiar 
phraseology  of  the   11th  section.     The  15lh  section  of  the 
same  act,  (1  Rev.  stat.  c.  122,  sec.  2,)  is  couched  in  different 
terms ;  it  declares  that  no  nuncupative  will  in  any  wise  shall 
be  good,  where  the  estate  exceeds  two  hundred  dollars,  un- 
less jororerf  by  two' credible  witnesses,  present  at  the  making 
thereof.     The  section  in  our  act,  is  mainly  taken  from  the 
19th  section  of  the  English  statute  of  frauds.     That  section' 
in  the  statute  of  frauds  declares,  "  that  no  nuncupative  will 
shall  be  good,  when  the  estate  thereby  bequeathed  shall  ex- 
ceed thirty  pounds,  that  is  not  proved  by  the  oaths  of  three 
witnesses."     This  statute  having  said  nothing  as  to  the  quali- 
fications of  these  witnesses,  it  was  afterwards  thought  proper 
to  declare,  (stat.  4,  Ann,  ch.   16,  sec.  14,)   "that  all  such 

witnesses  as  are  and  ought  to  be  allowed  to  be  good  wit- 

G 
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JuNB,  t839.  nesses  upon  trials  at  law,  by  the  laws  and  customs  of  thisr 
Mathcws  realm,  shall  be  deemed  good  witnesses  to  prove  any  nuncu- 
^'       pative  will,  or  any  thing  relating  thereto.**     This  legislative 
interpretation  is,  we  think,  just  such  a  one  as  a  court  of 
common  law  necessarily  must  have  put  upon  the  section,  had 
the  explaining  statute  never  been  passed*     Witnesses,  dis- 
interested at  the  time  they  are  called  on  to  prove  the  nuncu- 
pative will,  must  be  considered  to  be  " credible"  within  the 
meaning  of  the  15  section  of  the  act  of  1784,  or  in  other 
words  competent  according  to  the  course  of  the  common  law. 
We  see  nothing  in  the  wording  of  this  section,  (it  being  con- 
fined to  wills  of  personal  property)  to  induce  us  to  believe 
that  the  legislature  intended  to  interfere  with  the  rules  of 
proof  established  at  common  law.     The  objection  to  com- 
petency on  the  ground  of  interest  is  removed  by  an  extin- 
guishment of  that  interest,  by  means  of  a  release.     And  a 
party  cannot,  by  refusing  his  assent  to  a  release  or  surrender, 
tendered  by  a  witness  on  the  other  side,  exclude  his  testi- 
mony.    1  Stark,  on  Ev.  125,  126,  3  Term  Rep.  27.     The 
The  case  of  depositing  the  release  in  the  Clerk's  office,  was  sufficient  to 
^JP^    enable  the  witness  to  testify.    Perry  v.  Fleming,  2,  Car. 
i^ar^Lfw  ''^^  Repos.  458.    We  think,  after  the  release  given,  the 
Repos.  458,  witness  was  competent  to  prove  the  nuncupative  will  men- 
approve  .   ^Jqjj^j^  jyjj  l_jjQ  opinion  of  the  Court  was  correct. 

Per  Curiam.  Judgment  affirmed. 


JAMES  W.  HUNT,  Admr.  v.  ANTHONY  DAVIS. 

A  gift  by  a  deed,  of  a  slave,  reserving  a  life  estate  in  tbe  donor,  passes  no  inte- 
rest to  the  donee  at  common  law.  And  a  deed  of  bargain  and  sale  of  a  slave 
for  the  life  of  the  bargainee,  in  consideration  of  an  annuity  to  the  bargainor, 
conveys  the  entire  interest  to  the  bargainee. 

Detinue  for  a  negro  slave  by  the  name  of  Enoch,  tried 
at  Carteret  on  the  last  circuit  before  his  Honor,  Judge 
Saunders,  when  the  jury  returned  a  verdict  for  the  plaintiff, 
subject  to  the  opinion  of  the  Court,  upon  the  following  facts. 

Blandinah  Morse,  the  intestate  of  the  plaintiff,  being  the 
owner  of  the  «lave  in  controversy,  on  the  27th  of  October, 
1809,  executed  a  deed  to  her  daughter  Susan,  whereby,  in 
consideration  of  natural  affection,  she  gave,  granted  and  con- 
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firmed  the  said  negro  slave  to  her  said  daughter  Susan,  after  Jtms,  1838. 
htr  (the  said  Blandinah's)  dRaihy  thereby  reserving  the  use     h^^,^ 
and  benefit  of  the  said  negro  during  her,  the  donor's  life.    ^- 
On  the  6th  of  May,  1822,  Blandinah  Morse  executed  a  deed 
to  Jacob  Rumley,  whereby,  in  consideration  of  the  sum  of 
eight  dollars  per  annum,  she  bargained,  sold,  and  delivered  un* 
to  the  said  Jacob,  the  said  negro  slave  during  her  natural  life. 
Blandinah  Morse  died  in  February,  1827,  and  shortly  before 
her  death  Susan  Morse  made  an  exchange  of  a  negro  girl  with 
Rumley,  for  the  negro  boy  Enoch,  and  in  September,  1831, 
conveyed  Enoch  to  the  defendant     The  plaintiff  adminis- 
tered upon  the  estate  of  Blandinah  Morse  in  1836,  and  soon 
afterwards  instituted  this  action. 

The  defendant  claiming  thus  under  both  the  deeds  afore- 
said of  the  plaintiff's  intestate, two  questions  of  law  arose,  the 
first  whether  the  gift  to  Susan  Morse  was  not  invalid,  because 
made  to  take  effect  after  a  life  estate  in  the  donor ;  and  the 
second  whether  the  deed  to  Rumley  transferred  the  whole 
legal  estate  of  the  bargainor.  His  Honor  Was  of  opinion  for 
the  plaintiff  upon  the  first  question,  and  for  the  defendant 
upon  the  second,  and  thereupon  the  plaintifi*  was  non-suited 
and  appealed. 

/.  H.  Bryan  for  the  plaintiff. 

Badger  for  the  defendant. 

Gaston,  Judge,  afler  stating  the  case  as  above  proceeded 
as  follows : — ^According  to  the  settled  law  of  the  land,  before 
the  act  of  1823,  (sec.  1  Rev.  Stat.  c.  37,  sec.  22)  making  cer- 
tain limitations  of  slaves  by  deed  valid,  a  conveyance  of  a 
slave  by  deed,  after  a  life  estate,  or  with  a  reservation  of  a  The  cases 
life  estate  therein,  was  void.     Graham  v.  Graham,  2  Hawks,  of  Graham 
322 — Foscue  v.  Foscue,  3  Hawks,  538 — Sutton  v.  HallowelU  Graham, 
2  Dev.  Rep.  186.     These  decisions  were  founded  avowedly  322!^  '*^ 
on  the  principle  that  there  could  not  be  any  remainder  in  a    ^o»^ 
slave,  after  a  life  estate  granted  by  d^ed.     The  opinion  of  Poscue, 
the  Judge  upon  the  operation  of  the  first  deed  is  in  confor-  538,*and'* 
mity  with  these  decisions,  and  the  principle  which  sustains    button 
them  necessarily  leads  also  to  the  opinion  given  by  him  upon  Hallowelli 
the  operation  of  the  second  deed.    If  a  remainder  after  a  i86,^^a'p*  ^' 
life  interest  in  a  chattel  be  null,  because  the  life  interest  is  P^fed. 
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juNjB.  1838.  the  whole  estate — then  a  conveyance  of  that  cliattel  for 
Hunt    'if®>  '"^^t  pass  the  whole  estate.     It  is  insisted  however  that 
Davis     ^^^  principle  is  not  to  be  applied  to  the  deed  made  to  Rum- 
ley.     It  is  said  that  because  the  consideration  of  that  con- 
veyance Is  declared  to  be  the  render  of  an  annual  sum,  it  is 
to  be  inferred  that  the  contract  was  in  the  nature  of  a  lease. 
I  do  not  see  how  this  inference  will  help  the  plaintiff,  unless 
A  lease  for  we  can  also  infer  that  the  lease  was  to  be  short  of  a  lease 
chaitef,  if  fo^  ^tf^ — *^  the  lease  of  a  chattel  for  life,  as  well  as  the  con- 
deed^is^    veyance  of  the  same  for  life,  if  made  by  deed,  is  subject  to 
subject  to   the  direct  operation  of  the  principle  that  it  leaves  no  remain- 
construe-    der  in  the  lessor  or  bargainor.     It  is  very  clear  that  we  can- 
i!!?r»J*^  *  not  infer  that  this  was  a  lease  for  any  certain  number  of 

convey-  ^  •' 

ance  for  years — and  still  less  that  it  was  a  lease  from  year  to  year — 
remainder  determinable  by  the  death  of  the  lessor.  If  a  lease,  it  is 
Cornmon  certainly  one  during  the  life  of  the  lessor.  But  I  am  at  a 
Law,  in  loss  to  conceive  why  it  is  called  a  lease.  It  purports  in  di- 
rect terms  to  be  "a  bargain  and  sale  and  delivery"  of  the 
negro  himself,  and  an  annuity  furnishes  as  fit  a  consideration 
for  a  sale,  as  a  sum  in  gross.  It  purports  to  be  a  sale  of  the  ne- 
gro during  her  life,  because  it  was  no  doubt  supposed  by  her, 
that  she  had  a  life  estate  only  to  dispose  of,  the  residuary  inte- 
rest being  in  her  daughter.  If  the  legal  operation  of  this  deed 
be  to  transfer  her  entire  estate,  contrary  to  her  actual  intent, 
there  is  less  cause  to  regret  it,  as  thereby  is  corrected  the  in- 
convenience of  disappointing  the  intent  of  the  intestate  in  the 
conveyance  of  this  ulterior  interest  to  her  daughter,  as  was 
no  doubt  contemplated  by  the  former  deed.  The  Court 
sees  no  error  in  the  judgment  rendered  below,  and  directs  it 
to  be  affirmed. 

Per  CuoiASf.  Judgment  affirmed. 


JACOB  PHIPPS  V.  JOHN  W.  GARLAND. 

In  an  action  by  a  father  for  the  seduction  of  his  daughter,  the  relation  of  mas- 
ter and  servant  must  subsist  actually  or  constructively;  and  if  the  daughter 
be  of  full  age  and  do  not  reside  with  her  father,  the  action  cannot  be  main- 
tained although  she  occasionally  visits  him  and  is  seduced  while  she  is  going 
to  his  house  on  one  of  these  visits. 

This  was  an  action  of  Teesfass  on  thb  Case  brought 
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to  recover  of  the  defendant  damages  for  the  seduction  of  the  Juns,  1838. 
plaintiff's  daughter. — Plea — not  guilty.  "phipm" 

The  case  was  tried  at  Yancey  on  the  last  fall  circuit  before  ^  ^' 
his  Honor,  Judge  Settle,  when  the  daughter  was  intro- 
duced as  a  witness  for  the  plaintiff  and  testified  that  her 
father's  house  was  her  home ;  that  her  bed  and  furniture 
and  all  her  other  property  except  some  clothing  remained 
there ;  that  she,  with  her  father's  consent,  went  to  live  in  the 
house  of  the  defendant's  father,  who  was  a  relation,  as  a 
hireling,  and  remained  there  three  or  four  years  performing 
such  services  as  were  required ;  that  she  was  about  thirty 
years  old  wheti  she  went  to  live  with  defendant's  father,  and 
that  occasionally  during  the  period  of  her  residence  there, 
she  returned  to  her  father's  house  and  performed  the  ordi- 
nary duties  in  his  family  of  washing,  cooking  and  milking ; 
that  she  was  seduced  by  the  defendant  while  she  was  on  her 
way  home  to  her  father's  house ;  that  on  that  occasion  she 
remained  with  her  father'^  family  eight  or  ten  days  when 
she  returned  to  the  house  of  the  defendant's  father,  where 
she  continued  to  live  until  within  four  or  five  months  of  the 
birth  of  her  child,  when  she  was  carried  home  by  her  father 
with  whom  she  had  since  remained.  She  fiirther  testified 
that  she  had  not  been  at  her  father's  house  for  seven  or 
eight  n[)onths  previous  to  her  seduction.  Upon  this  testimony 
the  defendant's  counsel  moved  that  the  plaintiff  should  be 
non-suited,  but  his  Honor  refused  the  motion  and  instructed 
the  jury  that  if  they  believed  the  testimony  of  the  daughter, 
they  must  find  a  verdict  for  the  plaintiff,  which  they  did, 
and  the  defendant  appealed. 

Caldwell  for  the  defendant. 

Burton  for  the  plaintiff. 

Daniel,  Judge.  If  the  relation  of  master  and  servant 
does  not  subsist,  actually  or  constructively,  at  the  time,  the 
father  cannot  maintain  either  an  action  of  trespass,  or  an 
action  on  the  case  for  the  seduction  or  the  debauchery  of 
his  daughter.  The  rule  is  settled  that  if  the  daughter  be  of 
age,  she  must  be  in  her  father's  service,  so  as  to  consti- 
tute in  law  and  in  fact,  the'^relation  of  master  and  servant,  in 
order  to  entitle  her  father  to  a  suit  for  seducing  her.  Nichk' 
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JuNB,  1838.  son  V.  tStrykeTf  10  John.  Rep.  116 — Postlethwaite  v.  Parks^ 

PhippT"  3  Bur.  Rep.  1878.     These  were   actions   of  trespass,  but 

^  V-        the  rule  is  the  same,  if  the  action  be  case.    In  Satterthwaiie 

G  A  BLAND. 

V.  Dewhurstf  26,  Eng.  Com.  Law  Rep.  378,  Lord  Mansfiei^d 
in  delivering  the  opinion  of  the  Court  said,  "  This  is  an 
action  on  the  case  for  debauching  the  plaintifTs  daughter,  by 
means  of  which  the  daughter  was  unable  to  maintain  herself, 
and  the  plaintiff  was  obliged  to  maintain  her.  After  looking 
into  the  cases,  we  find  there  is  no  precedent  of  such  an  action, 
unless  upon  a  good  servitium  amisiU  The  case  of  Russell 
V.  Come,  2  Lord  Rayne.  Rep.  1031 — Salk.  119,  is  in  point. 
This  is  an  action  brought  by  a  third  person  for  the  inconti- 
nence of  two  people,  both  of  whom  may  possibly  be  of  age  ; 
at  least  it  does  not  appear  that  they  are  otherwise.  We  are 
all  of  opinion  that  this  action  cannot  be  maintained.  The  case 
in  5  Cowen's  Rep.  106,  relied  on  by  the  plaintiff 's  counsel, 
whether  it  be  law  or  not,  is  not  apposite.  It  only  goes  the 
length  of  declaring  that  if  the  daughter  be  under  age  at  the 
time  of  seduction,  she  will  be  presumed  to  be  under  the  con- 
trol and  protection  of  her  father  so  as  to  entitle  him  to  the 
action  to  recoVier  the  expenses  attending  her  confinement  and 
the  loss  of  her  services,  whether  she  actually  resided  with 
him  or  not,  at  the  time  of  the  seduction.  In  the  case  now 
before  us,  the  daughter  was  of  full  age,  and  did  not  live  with 
her  father  at  the  date  of  the  debauchery.  At  that  time  there 
was  no  legal  obligation  on  the  father  to  maintain  and  take 
care  of  her,  either  in  sickness  or  in  health.  In  no  way  was 
the  relation  of  master  and  servant  shown  to  subsist  between 
them.  Therefore  the  charge  of  the  Judge  to  the  jury,  that 
if  they  believed  the  testimony  of  the  daughter,  the  plaintiff 
was  entitled  to  recover,  we  think  was  erroneous,  and  there 
must  be  a  new  trial. 

Per  Curiam.  Judgment  reversed. 


i 
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H£NRY  GRAY,  et.  uxor  et.  »I.  v,  ABRAM  MAER  Admr,.  of  JOHN  Junb,  1838. 

PEARCE  et.  al. 

Gray 

Where,  upon  a  petition  for  the  reprobate  of  an  alleged  will,  it  appeared  that  Makr 
the  instrument  was  atlested  by  subscribing  witnesses,  but  was  not  written  or  Admr. 
snbacribed  by  the  testator,  that  it  disposed  of  the  whole  of  the  testator's  estate 
from  the  next  of  kin  in  favor  of  a  person  who  was  present  at  the  making, 
and  that  it  was  proved  the  day  after  it  was  made,  it  was  held  that  probate 
ought  to  be  revoked,  that  the  lapse,  of  nine  or  ten  years  would  not  raise  a  pre- 
sumption of  acquiescence.on  the  part  of  the  neitt  of  kin,  when  it  appeared  that 
they  were  numerous  and  were  much  dispersed,  and  several  of  them  were  in- 
fants and  married  women.  On  a  petition  for  the  reprobate  of  an  alleged  will, 
if  it  appear  that  one  of  the  defendants  lives  beyond  the  limits  of  the  [state, 
notice  by  publication  is  sufficient  as  to  him. 

This  was  a  Petition  filed  in  the  county  court  of  Martin 
at  its  October  Term  1835,  by  the  next  of  kin  of  John  Pearce 
against  the  administrator  with  his  will  annexed,  and  his  leg- 
atees praying  for  a  reprobate  of  that  will.  It  appearing  to 
the  court  that  the  administrator  was  not  a  resident  of  the  state, 
publication  was  ordered  as  to  him,  and  upon  his  not  appear- 
ing the  petition  was  subsequently  taken  pi'o  con/esso  as  to 
him  and  the  cause  was  heard  upon  the  petition,  answers  and 
proofs,  when  the  following  appeared  to  be  facts. 

The  will  purported  to  be  executed  the  11th  day  of  Sep- 
tember 1826,  the  day  on  which  the  alleged  testator  died. 
It  was  written  altogether  by  another  person,  and  was  not 
subscribed  by  the  alleged  testator  but  was  attested  by  three 
subscribing  witnesses.  It  purported  to  convey  the  testators 
whole  estate  (which  it  was  proved  consisted  entirely  of  per- 
sonalty) to  his  wife  for  life,  and  afterwards  to  Henry  Slade, 
who  was  present  when  the  alleged  will  was  made.  On  the 
day  after  its  execution,  it  was  offered  for  probate  in  the 
county  court  of  Martin,  and  a  probate  thereof  had  in  the  fol- 
lowing words,  **  This  paper  writing  purporting  to  be  the 
last  will  and  testament  of  John  Pearce  was  produced  in 
open  court  and  proved  according  to  law,  and  on  motion  was 
ordered  to  be  recorded."  Henry  Slade  the  legatee  in  re- 
mainder was  not  one  of  the  next  of  kin  of  the  testator. 
The  next  of  kin  were  several  in  number,  lived  at  a  distance 
from  each  other,  and  some  of  them  were  under  the  disabil- 
ities of  coverture  and  infancy.     Upon  these  facts  the  county 
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JuNs,  18S8.  court  ordered  a  reprobate,  and  the  defendants  appealed  ta 
Geat""  ^^®  Superior  Court,  where,  on  the  last  circuit  before  his 
»         Honor  Judge  Pearson  the  cause  coming  on  to  be  heard,  it 
Admr.'  -  was  objected  by  the  defendants  that  Abram  Maer  the  ad- 
ministrator with  the  will  annexed  had  not   properly  been 
made  a  party,  and  that  the  petitioners  had  by  their  delay  ac" 
quiesced  in  the  probate  ;  but  both  objections  were  over-ruled 
by  his  Honor,  and  a  reprobate  ordered  and  the  defendants 
appealed. 

Heath  for  the  plaintiffs  referred  to  Redmond  v.  Collins 
4  Dev.  Rep.  430. 
Badger  and  Iredell  for  the  defendants. 

Gaston,  Judge. — We  are  of  opinion  that  the  Superior 
Court  did  not  err  in  calling  in  the  probate  of  the  alleged  will 
of  John  Pearce,  and  ordering  a  reprobate  thereof.  Without 
intimating  any  opinion  upon  the  merits  of  the  controversy, 
upon  which  we  have  neither  formed,  nor  have  a  right  to 
form  one,  we  must  see  that  the  former  probate  was  made 
under  circumstances  fitted  to  excite  doubts  of  its  propriety. 
The  will  purports  to  be  attested  by  several  subscribing 'wit- 
nesses, but  not  to  be  signed  by  the  testator.  If  attested  after  his 
death,then  it  must  have  been  offered  as  a  nuncupative  will,  and 
by  law  ought  not  to  have  been  proved  as  such  until  after  pro- 
cess to  the  next  of  kin.  If  attested  in  the  testator's  presence, 
it  is  a  singular  circumstance  that  there  should  be  attestation 
without  subscription.  The  will  disposes  of  the  whole  estate 
from  the  relations  of  the  testator,  in  favor  of  one  presen^at 
the  making.  There  should  have  been  no  haste  in  carrying 
such  a  will  through  the  forms  of  a  probate  ;  and  the  testi- 
mony in  support  of  it  ought  to  have  been  very  satisfactory. 
Yet  it  was  proved  on  the  day  after  it  was  made — ^and  the 
record  is  wholly  silent  as  to  the  proofs  by  which  it  was  es- 
.  tablished.  •  It  is  right  that  the  validity  of  this  document  as  a 
will  should  be  more  deliberately  and  solemnly  tried. 

There  is  no  presumption  of  assent  to  the  probate  before 
or  when  it  was  made,  and  when  the  dispersed  situation  of 
the  next  of  kin,  and  the  disabilities  of  several  of  them  as  in- 
fants and  married  women  are  considered,  there  is  not  a  suf- 
ficient ground  afforded  by  the  delay  in  preferring  this  peti- 
tion, from  which  to  infer  an  acquiescence  in  the  probate  since* 
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It  being  impracticable  to  serve  the  defendant  AbramjoMs,  1838. 
Macr  with  personal  notice  of  the  petition  it  was  competent  ""gbay 
for  the  courts  to  direct  such  notice  by  publication  as  is  pre-       »• 
scribed  by  law  in  cases  of  suits  by  petition  (1  Rev.  Stat.  c.     admt^ 
31  sec.  98). 

The  order  of  the  Superior  court  is  affirmed,  and  this  opin- 
ion directed  to  be  certified  thereto. 

Per  Curiam.  Judgment  affirmed. 


DEN  ex  dem.  GEORGE    C.    MENDENHALL  et  al.  v.  JOHN 

CASSBLLS. 

I7iid«r  the  act  of  1794  (Re?.  C.  422)  a  grant  from  the  State  conveying  more  than 
six  hundred  and  forty  acres  of  land  is  good. 

In  this  country  traditionary  evidence  is  received  in  regard  (o  private  boundary^ 
hot  we  require  that  it  should  have  something  definite  vlo  which  it  can  odhere, 
or  that  it  should  be  supported  by  proof  of  correspondent  acquiescence  or  en- 
joyment. A  mere  report,  or  neighborhood  reputation,  unfortified  by  evidence 
of  enjoyment  or  scquiesccnce,  that  a  man's  paper  title  covers  certain  land, 
is  too  slight  and  unaatisfactory  to  be  received  as  evidence  in  questions  oif 
boundary. 

This  was  an  action  of  ejectment  brought  by  the  lessors 
of  the  plaintiff  to  recover  one  hundred  acres  of  land.  On 
the  trial  at  Montgomery,  on  the  last  circuit  before  his  Hqnor 
Judge  Dick,  the  lessors  of  the  plaintiff  produced,  in  support 
of  their  title,  a  grant  from  the  State  to  one  Barnabas  Dunn, 
dated  the  1 1th  day  of  May,  1705,  for  ten  thousand  two  hun- 
dred and  forty  acres  of  land,  Ijnng  in  Montgomery  county, 
and  then  deduced  title  regularly  from  Dunn  to  themselves. 
The  defendant  admitted  that  the  land  in  controversy  was 
covered  by  the  grant  to  Dunn,  but  contended  that  the  lessors 
of  the  plaintiff  were  not  entitled  to  recover — 1st,  because  the 
grant  to  Barnabas  Dunn  was  for  more  than  six  hundred  and 
forty  acres  of  land ;  and  2ndly,  because  the  land  in  contro- 
versy had  been  granted  by  the  King  of  Great  Britain  in  the 
year  1745  to  James  Huey  and  Murray  Crimball,  and  that 
therefore  the  State  of  North  Carolina  had  no  right  to  grant 
It  to  Barnabas  Dunn  in  1795.    In  support  of  the  second  ob- 
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JvHE,  1S38.  jection  the  defendant  oflTered  copies  of  four  several  grants 
"mmoeh-  froni  ^^^  King  of  Great  Britain  to  Huey  and  Crimball  dated 
HALL     in  1745  and  purporting  each  to  convey  twelve  thousand  five 
Cabmlls.  hundred  acres  of  land  lying  on  the  branches  of  certain  rivers 
and  bounded  by  certain  courses  and  distances.    The  defen- 
dant then  offered  to  prove  that  it  was  the  reputation  of  the 
neighborhood  where  the  land  in  controversy  was  situated^ 
that  the  premises  described  in  the   declaration  lay  within 
the  boundaries  of  the  grants  to  Huey  and  crimball,  but  the 
evidence  was   rejected  by  the  Court. 

The  jury  under  the  direction  of  the  Judge  returned  a  ver- 
dict for  the  plaintiff,  and  the  defendant  appealed. 
Winston  for  the  defendant. 
Caldwell  for  the  plaintiff. 

DAinsiiy  Judge.  This  ejectment  is  brought  to  recover  one 
hundred  acres  of  land  in  the  possession  of  the  defendant. — 
The  lessors  of  the  plaintiff  deduced  their  title  under  a  grant  by 
the  State  to  Barnabas  Dunn,  dated  in  May,  J  795,  for  10,240 
acres  of  land.  The  defendant  contended,  first,  that  the 
grant  to  Dunn  was  void,  as  it  contained  more  land  than  six 
hundred  and  forty  acres.  The  Court,  however,  was  of  the 
opinion,  that  the  grant  was  not  void  on  that  account,  but  was 
good  in  law. — Waiving  the  inquiry  whether  this  objection 
can  be  entertained  when  offered  thus  collaterally,  we  are 
nevertheless  of  opinion  that  it  was  properly  overruled. 

The  act  of  1784  (Rev.  C.  202)  authorised  surveyors  to 
include  many  entries  in  the  same  survey,  on  the  great 
swamps  in  the  eastern  parts  of  the  State ;  and  it  authorised 
the  Secretary  of  State  to  make  out  a  grant  for  the  same 
according  to  the  return  of  the  surveyor.  In  the  year  1 794» 
(Rev.  C.  422)  the  Legislature  amended  the  act  of  i  784,  by 
declaring  'Uhat  all  the  lands  in  the  State  lying  to  the  east- 
ward of  the  line  of  the  ceded  territory,  (Tennessee)  shall  be 
deemed  and  considered  as  coming  within  the  meaning  and 
purview  of  the  said  act."  Secondly,  the  defendant  contended 
that  the  land  in  controversy  had  been  granted  by  the  King 
of  Great  Britain  in  the  year  1745  to  James  Huey  and  Mur- 
ray Crimball,  and  therefore  that  the  State  of  North  Carolina 
had  no  right  to  grant  it  to  Dunn  in  the  year  1795.    The  de- 
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fendant  then  produced  four  seyeral  grants  from  the  King  to  Jmn,  isaa 
Huey  and  Crimball,  each  for  12,500  acres.     The  lands  com-  "mekdmiT* 
preliended  in  each  of  these  grants,  are  designated  by  lines,     "^"* 
marked  trees  and  known  water  courses.     The  defendant  had  CAssfiut. 
made  no  survey,  or  attempt  to  survey  these  grants  or  either 
of  them.     He  failed  in  evidence  to  locate,  them.     But  he  of- 
fered to  prove  **  that  it  was  the  reputation  of  the  neighbor- 
hood where  the  land  in  controversy  was  situated,  that  the 
premises  described  in  the  declaration  lay  within  the  bounda- 
ries of  the  gi-ants  to  Huey  and  Criraball."  The  Court  rejected 
the  evidence,  and  we  think,  correctly  rejected  it.— iVon  con-   • 
siat^  from  what  appears  in  the  case,  but  that  the  defendant 
might  have  ascertained  the  fact  mathematically,  whether  the 
Huey  and  Crimball  grants  covered  the  lands  which  the  les- 
sors of  the  plaintiff  claimed.     The  rules  of  law,  admitting 
reputation  or  hearsay,  either  as  original  or  secondary  evi- 
dence, are  not  applicable  to  a  case  of  this  description.     The 
authorities  cited  by  the  defendant's  counsel,  do  not  appear  to 
us,  to  bear  upon  the  facts  of  this  case. — In  a  country  recent- 
ly, and  of  course  thinly  settled,  and  where  the  monuments  of 
boundaries  wore  neither  so  extensively  known  nor  so  per- 
manent in  their  nature  as  in  the  country  of  our  ancestors,  we 
have  from  necessity  departed  somewhat  from  the  English 
rule  as  to  traditionary  evidence.     We  receive  it  in  regard 
to  private  boundaries,  but  we  require  that  it  should  either 
have  something  definite  to  which  it  can  adhere,  or  that  it 
8'ir>uld  be  supported  by  proof  of  correspondent  enjoyment 
and   acquiescence.     A  tree — line — water-course    may   be* 
shown  to  have  been   pointed  out  by  persons  of  a  bye-gone 
generation,  as  the  true  line  or  water-course  called  for  in  an 
old  deed  or  grant     A   field — house — meadow— or  wood 
may  be  shown  to  have  been  reputed  the  property  of  a  par- 
ticular man  or  family,  and  to  have   been  claimed,  enjoyed' 
and  occupied  as   such.     But  a  mere  report,  unfortified  by 
evidence  of  enjoyment  or  acquiescence,  that  a  man's  paper 
title  covers  certain  territory  is  too  slight  and  unsatisfactory 
to  warrant  a  rational  and  conscientious  person  in  making  it 
the  basis  of  a  decision  afi'ecting  important  rights  of  his  fellow 
men,  and  therefore,  as  far  as  we  are  advised,  has  never  been 
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JuvE,  1839.  received  as  competent  testimony.    We  are  of  the  opinion 
HekdbnT  that  the  judgment  must  be  affirmed. 

HALL 

Casi'cua      Per  Curiam.  Judgment  affirmed. 


DUNNS  &  McILWAlNE  v.  JAMES  W.  BATCHELOR  Exr.  of 

JOHN  CROWELL. 

An  entry,  upon  the  rendition  of  a  verdict  in  favor  of  the  plaintiff,  that  "  the 
defendant  is  f  milled  to  a  credit  to  be  ascertained  by  M.  F.  and  J.  H.  S.,  and 
the  clerk  is  then  authoraed  to  enter  a  rennttitur,  judgment  of  the  court  accord- 
ingly and  for  costs,  **  is  not  a  judgment  then  rendered,  but  an  agreement  for  a 
judgment  to  be  rendered  subsequently  upon  the  ascertainment  by  ihe  referees 
of  the  credit  to  which  the  defendant  is  entitled. 

A  judgment  regularly  entered  at  one  term  of  a  coiirt  cannot  be  set  aside  by  tha 
Court  at  a  subsequent  term. 

This  was  an  action  of  Debt  brought  in  the  County  Court 
of  Halifax  upon  a  bond  executed  by  the  defendant's  testa- 
tor.— Pleas — payment^  fully  administered  an  I  no  assets. 
At  May  Term,  1837,  the  case  was  tried,  and  on  the  mmutes 
of  that  term,  the  following  entry  was  made.—"  The  follow- 
ing jury  was  sworn  and  empanneled,  to  wit,  &c.  who  say  they 
find  all  the  issues  in  favor  of  the  plaintiffs,  that  the  principal 
of  the  bond  declared  on  is  $1298,43,  and  assess  their  damage 
to  $149,95.  The  defendant  is  entitled  to  a  credit  to  be 
ascertained  by  M.  Ferrall  and  J.  H.  Simmons,  and  the  Clerk 
is  then  authorised  to  enter  a  remittitur,  judgment  of  the  Court 
accordingly  and  for  costs." — M.  Ferrall  and  J.  H.  Simmons 
met  at  the  Clerk's  office  and  agreed  on  and  entered  the  fol- 
lowing remittitur,  viz.  $835,9^  paid  the  18th  April,  1836— bal- 
ance due  May  Court,  1837,  $558,07.— At  August  Term,  1837, 
another  entry  in  relation  to  this  cause  -appeared  as  follows, 
-  to  wit,—"  On  motion  this  term,  the  verdict  and  judgment 
rendered  at  last  term  is  set  aside,  and  the  following  jury 
sworn  and  empanneled  to  wit,  &c.  who  say  they  find  the 
principal  of  the  bond  declared  is  $1298,43,  and  assess 
damages  to  $149,95,  the  bond  to  be  credited  as  of  the  18th 
of  April,  1836,  in  the  sum  of  $835,98,  and  that  the  de- 
fendant has  no  assets — issue  scu  fa.  v.  the  heirs  and  devisees 
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of  John  Crowell  deed. — ^Judgnient  against  the  plaintiffs  for  Jmm,  1838. 

At  February  Term,  1838,  it  appeared  that  "On  motion  in  b^^chklob 
court  and  by  consent  of  parties  it  is  ordered  that  the  judgment 
against  the  defendant  set  aside  at  August  court,  1837,  be 
reinstated,  that  the  parties  may  avail  themselves  of  all  the 
legal  rights  which  they  then  had  in  relation  to  said  judgment, 
the  counsel  of  the  parties  not  agreeing  as  to  the  terms  upon 
vrhich  the  judgment  was  then  set  aside. — It  is  further  ordered 
that  the  entries  upon  the  several  dockets  respecting  said 
judgment  made  at  August  Court,  1837,  be  stricken  out." 

The  defendants  then  moved  to  set  aside  the  judgment  ob- 
tained in  this  cause  at  May  Term,  1837,  upon  the  ground 
that  the  plaintiffs  had  deceived  him  with  respect  to  the 
amount  of  their  claim,  and  that  in  consequence  thereof  he 
had  not  assets  sufficient  to  satisfy  the  same,  but  only  9460 
thereof.  The  plaintiff's  counsel  protested  against  the  allow- 
ance of  this  motion,  because  his  clients  who  resided  out  of 
the  Slate,  had  no  notice  of  it,  and  because  the  Court  had  no 
jurisdiction  to  sustain  such  motion.  But  the  Court  decided  ^ 
that  if  the  defendant  wpuld  pay  into  the  Clerk's  office  for  the 
use  of  the  jilaintiffs  the  sum  of  9460,  the  judgment  should  be 
set  aside  and  a  new  trial  granted ;  and  upon  the  defendants 
complying  with  the  terms,  the  judgment  was  set  aside  accord- 
ingly, and  the  plaintiffs  appealed  to  the  Superior  Court, 
where,  on  the  last  circuit  before  his  Honor  Judge  PrARsoif, 
the  order  of  the  County  Court  from  which  the  appeal  was 
taken,  was  reversed,  and  a  procedendo  awarded,  directing 
that  the  plaintiffs  should  have  execution  on  their  judgment 
obtained  at  May  Term,  1837.  From  this  judgment  of  the 
Superior  Court,  the  defendant  appealed  to  the  Supreme 
Court. 

The  Attorney  General  for  the  defendant. 

Badger  4*  Deverenx  for  the  plaintiffs, 

Gaston,  Judge.  The  difficulty  in  this  case  is  to  under- 
stand the  entry  on  the  recoixl  of  the  County  Court  upon  the 
rendition  of  the  verdict  at  the  May  Term,  1837.  "  The  de- 
fendant is  entitled  to  a  credit  to  be  ascertained  by  M,  Ferrall 
and  L  H.  Simmons,  and  the  Cl^rk  is  then  authorised  to  enter 
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Juke,  1933  a  remittitur ;  judgment  of  the  Court  accordingly,  and  for  costs." 
MlLwIT^  It  is  insisted  on  the  part  of  the  plaintiffs  that  the  fair  inter- 
im       pretation  of  it  is  that  judgment  was  then  rendered  for  the 
Batchclob  j^njQjjjji  ^f  jjjg  verdict  and  costs  of  suit,  with  an  agreement 

to  credit  the  judgment  with  an  amount  which  had  not  been 
credited  in  taking  the  verdict,  and  which  was  to  be  ascertained 
by  M.  Ferrall  and  J.  H.  Simmons.  By  the'defendant  it  is 
iiisisted  that  no  judgment  was  then  rendered,  because  the 
balance  for  which  a  judgment  ought  to  be  rendered  had  not 
been  ascertained — that  the  amount  of  the  plaintiffs'  claim 
was  indeed  ascertained  by  the  verdict,  but  that  of  the  defen- 
dant's credit  was  to  be  ascertained  by  reference — and  that 
on  the  report  of  these  referrees  of  the  amount  ofth's  credit, 
then  that  the  Clerk  was  to  enter  a  remittitur  of  so  much  of 
the  damages  as  were  found  by  the  verdict,  and  a  judgment 
accordingly  for  the  balance,  and  the  costs.— One  cannot  be 
certain  which  of  these  constructions  is  the  true  one  —  but  the 
Court  is  inclined  to  adopt  the  latter.  The  words  "judgment 
of  the  Court  accordingly  and  for  costs,'^  are  not  found  in  their 
proper  place,  if  the  former  were  the  meaning  of  the  parties, 
it  would  have  been  natural  under  that  sense  of  the  agreement 
to  have  entered  them  immediately  after  the  verdict,  and 
before  the  reference.  Besides  a  "remittitur"  is  the  appro- 
priate term  for  a  relinquishment  of  part  of  damages  found 
by  a  verdict  before  entry  of  a  judgment,  and  not  for  a  credit 
on  the  judgment  itself.  And  the  words  "judgment  accord- 
ingly," by -the  grammatical  stmcture  of  the  sentence  would 
seem  to  be  governed  by  the  phrase  "  authorised  to  enter." 

We  have  said  that  the  interpretation  of  this  entry  is  the 
only  matter  of  doubt.  For  if  the  plaintifPs  constmction  were 
right,  we  hold  unhesitatingly  that  the  County  Court  had  not 
the  power  at  a  succeeding  term  to  set  aside  a  judgment  thus 
regularly  entered.  If  the  defendants  construction  be  right 
then  no  judgment  was  rendered  at  that  term,  and  the  Court 
had  power  at  the  succeeding  term,  upon  satisfactory  cause 
*  shewn,  to  set  aside  what  was  called  a  judgment,  but  was  in 
truth  an  agreement  for  a  judgment  which  had  not  yet  been 
rendered,  and  ordering  a  new  trial.  The  motion  is  regarded 
as  made  at  the  next  or  August  Term,  because  though  moved 
at  the  February  Term,  1838,  it  was  imder  the  agieement  of 
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the  parties  that  they  were  to  be  severally  remitted  to  their  Jpy«i  1838. 
rights  as  of  the  August  Term,  1837.  M'Ilwa.nb 

If  the  County  Court  had  the  power  to  make  the.  order  b^^mi^^ 
appealed  from,  the  Superior  Court  acted  erroneously  in 
reversing  it,  for  the  latter  could  not  supervise  the  discretion 
of  the  former  in  making  the  order.  We  have  no  doubt  but 
that  the  Superior  Court  did  not  attempt  to  control  that  dis- 
cretion, but  acted  upon  the  ground  of  a  supposed  excess  of 
authority  in  the  County  Court.^  The  judgment  of  the  Supe* 
rior  Court  must  be  reversed  with  costs. 

Per  Curiam.  Judgment  reversed. 


THE  GOVERNOR  to  the  use  of  IS AAC  WHITE  admr.  r.  JOHN 

MILLER  et  al. 

A  bond  which  imposes  apon  an  officer  nothing  but  v&hat  the  law  requires,  can- 
not be  objected  to,  because  it  docs  not  contain  ail  that  the  law  prescribes. 
Hence  a  bond  executed  by  a  constable  which  stipulated  that  he  should"  well 
and  faithfully  execute  the  office  of  constable  during  his  continuance  in  said 
office,  agreeably  to  an  act  of  Assembly  &c"  was  held  to  be  good  as  an  offi- 
cial bond  under  the  act  of  1818,  (1  ilev.  stat.  c.  24,  sec.  7.)  Prescribing  the  du- 
ties of  coastabies. 

In  an  action  upon  a  constable's  bond  for  failing  to  pay  over  money  collected  by 
him,  it  is  necessary  to  prove  a  demand  upon  him,  or  to  shew  such  misappli- 
cation of  the  money  received,  or  such  misconduct  on  his  part  as  established 
unfaithfulness  in  accounting  with,  and  paying  over  to  the  relator  what  be  ia 
eo  tilled  to  receive. 

The  cases  of  Rhodes  v.  Fau^An,  2  Hawka  162.  WiUiams  v.  Yarborough,  2 
Dev.  14,  and  Poller  v.  Sturgts^  \  Dtv.  7  ,  approved. 

This  was  an  action  of  Debt  brought  in  the  name  of  David 
L.  Swain,  Esquire,  Governor,  &c.  as  successor  to  Montfort 
Stokes,  Esquire,  late  Governor,  upon  a  bond  executed  by  the 
defendants  as  sureties  to  one  Stephen  Allred,  upon  his  being 
appointed  a  constable  during  the  year  1832.  The  bond 
was  made  payable  to  Montfort  Stokes,  Esquire,  Governor, 
&c.  and  his  successors  in  office.  The  condition  was  as 
follows :  '*  Now  if  the  said  Stephen  Allred  shall  well  and 
faithfully  execute  the  office  of  constable  during  his  conti- 
noance  in  said  dffice  agreeably  to  an  act  of  assembly  in  that 
caae  made  and  provided^  then  the  above  obligation  to  be 
void»  otherwise  to  reinain  in  full  force  and  virtue/^ 
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JuNB,  1838.     The  relator  assigned  as  a  breach  of  the  conditions  of  the 

Whitb    bond  tliat,  the  officer  had  collected  certain  moneys  due  to 

MxuiiB    ^^^  relator's  intestate,  and  had  failed  to  pay  over  the  same. 

After  oyer  of  the   bond    and  conditions,  the   defendants 

pleaded  the  general  issue  and  conditions  performed  and  not 

broken. 

Upon  the  trial  at  Randolph  on  the  last  Fall  circujt  before 
Saunders,  Judge,  the  relator  proved  the  execution  of  the 
bond  by  the  defendants,  and  that  the  money  sued  for  had 
been  received  by  the  constable  within  that  official  year. 

The  defendants  objected  first,  to  the  bond's  being  read 
in  evidence,  on  the  ground  that  it  was  not  an  official  bond 
not  being  taken  as  the  several  acts  of  assembly  prescribed 
and  moved  to  nonsuit  the  plaintiff,  which  motion  was  over- 
ruled by  the  Court,  and  the  bond  permitted  to  be  read  in  evi- 
dence. The  defendants  then  moved  to  non  suit  the  plaintiff 
upon  the  ground  that  there  was  no  proof  of  any  demand  on 
the  constable  or  the  defendants  by  the  relator  for  the  money 
alleged  to  have  been  collected,  before  the  suit  was,  brought. 
This  objection  was  also  overruled  by  his  Honor,  who  held 
that  no  demand  was  necessary,  and  a  verdict  being  returned 
for  the  plamtiff,  the  defendants  appealed. 

MendenhalU  for  the  defendant. 
^  Winston^  for  the  plaintiff. 

Gaston,  Judge.  This  action  was  instituted  in  the  name 
of  David  L.  Swain,  Governor  of  the  state  and  successor  to 
Montfort  Stokes  late  Governor,  against  the  defendants 
upon  a  bond  executed  by  them  as  the  sureties  of  Stephen 
Allred,  a  constable,  and  payable  to  the  said  Stokes  and  his 
successors  in  office.  The  plaintiff  having  obtained  a  judg- 
ment below,  the  .defendants  insist  that  the  judgment  is 
erroneous  and  pray  for  its  reversal  on  two  grounds. 

In  the  first  place  it  is  insisted  that  the  bond  is  so  variant 
from  that  which  the  law  required  to  be  given,  that  it  is  not 
an  official  bond  capable  of  passing  in  succession.  The 
alledged  incompatibility  between  the  law  and  the  bond  is  to 
be  found  in  the  condition.  Previously  to  1818,  our  acts  of 
Assembly  required  that  every  constable  should  execute  a 
bond  with  sureties^  <'  conditioned  for  the  faithful  discharge  of 
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his  doty.''  In  that  year  it  was  enacted,  (See  1  Rev.  stat.  c.  June.  183B. 
24,  sec,  7,)  that  the  bond  of  the  constable  should  be  con-  whit*"* 
dttioned,  **  as  well  for  the  faithful  discharge  of  his  duty  as  jg^^'^^ 
constable  as  for  his  diligently  endeavouring  to  collect  all 
claims  put  into  his  hands  for  collection,  and  faithfully  paying 
over  all  sums  thereon  received  either  with  or  without  suit  to 
the  persons  to  whom  the  same  might  be  due."  This  is  the 
last  act  passed  in  relation  to  the  conditions  of  constables 
bonds.  In  the  bond  declared  on,  the  condition  is,  ''  that  the 
said  Stephen  shall  well  and  faithfully  execute  the  office  of 
constable  during  his  continuance  in  office  agreeably  to  an  act 
of  Assembly^  in  such  case  made  and  provided.  In  answer 
to  the  objection  made,  it  has  been  said  in  the  first  place,  that 
the  act  of  Assembly  referred  to  must  be  understood  to  be 
the  act  of  1818,  because  by  prescribing  that  thenceforth 
every  constable's  bqnd  should  stipulate  for  diligence  in  en- 
deavouring to  collect  all  claims  put  into  his  hands,  and 
fidelity  in  accounting  for  all  moneys  received  on  such 
claims,  the  act  thenceforth  made  such  diligence  and  fidelity 
official  obligations— and  because  the  act  of  1818,  was  the 
existing  act,  containing  the  latest  and  fullest  exposition  of  the 
duties  of  constables,  the  performance  whereof  was  to  be 
secured  by  official  bonds,  and  it  was  further  argued  that  if 
the  act  referred  to  can  be  judicially  understood  to  be  the  act 
of  1818,  then  by  the  reference,  the  terms  of  the  condition 
are  made  to  correspond  with  those  required  by  that  act.  and 
the  case  is  brought  within  the  operation  of  the  principle 
sanctioned  by  this  Court  in  Rhodes  v.  Vaughan,  2nd  Hawks, 
162,  that  where  an  office  bond  is  so  drawn  as  substantially 
to  include  every  obligation,  and  to  aSbrd  every  opportunity 
of  defence  intended  by  the  law,  it  is  sufficient,  however  in- 
artificial, defective,  or  redundant  its  language.  The  Court 
is  inclined  to  think  this  a  sufficient  answer  to  the  objection, 
but  it  does  not  deem  it  necessary  so  to  decide  for  another 
answer  has  been  given  which  is  entirely  satisfactory. 
Whether  the  words  of  reference  can  or  cannot  be  under- 
stood as  declaring  with  distinctness,  the  purpose  of  the  ob- 
ligors to  stipulate  for  all,  which  the  act  of  1818  requires 
shall  be  inserted  in  the  official  bond— and  regarding  the 

words  of  reference  as  imcertain  or  unmeaning,  nevertheless 

8 
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JvNB  1838.  ^^^  condition  does   contain    a   stipulation  for  the  failbfixl 

—zz performance  of  the  officer  s  duties.     If  it  contain  not  all 

V.  which  the  State  bad  a  right  to  require,  should  be  found  in 
'"^^'  the  condition  of  such  a  bond,  it  contains  nothing  which  the 
State  had  not  a  right  to  require  should  be  put  into  it.  It 
imposes  on  the  obligors  no  liability  beyond  that  which  the 
law  declared  should  be  imposed  upon  them,  and  they  cannot 
complain  that  it  does  not  impose  a  further  liability  which 
might  rightfully  have  been  exacted.  The  public  function- 
aries might  perhaps  have  refused  to  accept  of  the  bond  as 
being  defective,  but  having  been  received,  the  defendants 
cannot  object  to  it  as  illegal.  Williams  v.  Yarborough, 
2  Dev.  14.  There  is  nothing  in  the  bond  contrary  to  law  or 
inconsistent  with  it.  The  nK)8t  that  can  be  objected,  is  that 
the  bond  falls  short  of  the  requirements  of  the  law. 

The  next  error  assigned  is  that  the  Judge  erred  in  holding 
that  a  sufficient  breach  was  established  by  shewing  that  the 
principal  of  the  defendants  had  collected  money  for  the  re- 
lator without  shewing  any  demand  upon  him  for  payment. 
As  the  case  does  not  set  forth  any  facts  which  would  excuse 
or  dispense  with  a  demand,  if  by  law  such  a  demand  be  in 
general  necessary,  we  must  understand  that  it  was  the  opi- 
nion of  his  Honor  and  such  the  import  of  bis  instruction, 
that  it  is  the  duty  of  a  constable  who  has  collected  money, 
to  seek  out  the  creditor  and  pay  it  over  to  him  without  re- 
quest.    We  believe  this  opinion  to  be  erroneous.     It  was 
settled  in  the  case  of  Potter  v.  Sturges^  1  Dev.  79,  that  a 
constable  who  has  thus  collected,  is  in  the  nature  of  an  ac- 
countable agent — and  it  follows  from  the  principle  there  es- 
tablished, that  be  is  guilty  of  no  breach  of  duty  until   he 
refuses  to  account,  or  misapplies  what  he  has  received. 
With  respect  to  sheriffs  who  collect  money  on  executions 
issued  from  courts,  it  is  to  be  recollected  that  the  exigency 
of  these  writs  is  to  have  the  money  in  Court.    With  them  a 
failure  to  return  the  money  is  of  itself  a  breach  of  duty. 
There  can  be  no  question  therefore  when  a  sheriff  returns 
on  such  an  execution  " Fieri  fad,*'  and  retains  the  money, 
but  that  he  is  immediately  liable  to  the  plaintiff's  action  as 
Bhenif  re-    for  money  had  and  received,  or  for  a  breach  of  his  official 
n<SSit£n   I>ond.    In  England  indeed,  the  usage  of  keeping  the  money 
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ia  the  sheriff's  office  lor  the  purpose  of  satisfying  the  plain-  Jonv,  issa 
tiff  is  so  fixed,  that  for  the  protection  of  a  sheriff  who  has ""  w^IItb"" 
acted  upon  thid  usage  in  good  faith,  and  who  has  been  ready       ^ 
to  pay  the  money  on  demand,  the  Court  will  stay  the  pro- 
ceedings in  such  an  action  on  the  payment  of  the  money  ^  "*^*rel 
levied  without  costs,  Jeffries  v.  Sheppard^  3  Barn  and  Aid  *•'"«  '*i« 
096.     In  our  country  as  there  is  no  such  fixed  usage,  it  is  is  immedi- 
presumed  that  so  extensive  an  indulgence  would  not  be  fo  tiie  '^ 
granted  to  a  sheriff.     But  there  is  no  court  or  office  into  p'^*"^'^* 

®     .  .  ,       action  as 

which  by  law,  or  by  the  terms  of  their  writs  of  execution  for  money 
constables  are  to  return  moneys  by  them  collected.  They  c«ived,  or 
are  bound  therefore  to  hold  as  well  as  collect  for  the  persons  J^gg'ijQf 
entitled,  and  thus  to  perform  the  entire  duty  which  upon  his  official 
court  executions  the  law  has  divided  between  the  Sheriff 
and  the  Clerk.  It  is  not  a  breach  of  duty  therefore  in  the 
constable  to  hold — but  only  to  withold  the  money.  Nor  is 
the  nature  of  this  duty  at  all  altered  by  the  provisions  in  the 
act  of  1818,  or  by  the  stipulations  of  a  bond  made  in  con- 
formity to  that  act  Before  that  act  was  passed,  it  was  very 
common  to  put  notes  and  accounts  into  the  hands  of  con- 
stables for  collection,  either  by  warrant  or  without  warrant, 
as  might  be  found  expedient  Many  collections  were  made 
from  the  debtors  without  putting  these  claims  into  suit,  and 
for  moneys  thus  collected  ;  the  official  bond  of  the  constable 
afforded  no  security  as  the  money  was  not  collected  by 
virtue  of  his  office.  Often  too,  it  happened  that  the  claims 
were  lost  because  of  neglect  to  put  them  in  suit,  and  for 
this  injury  the  official  bond  afforded  no  redress,  as  it  was  no 
part  of  his  official  duty  to  cause  suits  to  be  instituted.  The 
purpose  of  the  act  ia  to  secure  by  a  proper  bond  to  the 
persons  thus  employing  constable's  diligence  in  prosecuting 
these  claims,  and  faithfulness  in  paying  over  what  may  be 
received.  But  neither  the  act,  nor  the  condition  of  the  bond 
was  intended  to  alter  the  measure  of  faithfulness,  or  the 
mode  of  making  payment  These  depended  on  the  cha- 
racter and  the  duties  of  him  whose  faithfulness  was  to  be 
secured.  He  was  faithfully  to  pay  all  moneys  whether  col- 
lected  by  suit  or -without  suit,  but  to  pay  as  one  whose 
duty  it  is  by  law  to  hokl  securely  what  has  been  received 
until  called  to  an  account  therefor.    To  support  the  breach 
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JiTNc,  1838.  alledged  in  this  case,  evidence  of  a  demand  was  necessary 
~WmTB~  ^f  s^^b  misapplication  of  the  moneys  received,  or  of  such 
misconduct  on  the  part  of  the  constable  as  established  un- 
faithfulness in  accounting  w^ith,  and  paying  over  to  the  re- 
lator what  he  was  entitled  to  receive. 

Because  of  the  error  thus  sustained,  the  judgment  must 
be  reversed,  and  a  venire  de  novo  awarded. 

Per  Curiam.  Judgment  reversed. 


DAVID  S.  MATHIS  r.  EDMUND  S.  MATHIS  et  al. 

An  alteration  of  a  bond  by  a  stranger  in  a  material  part  does  not  avoid  it,  but 
where  it  was  declared  on  as  a  bond  of  12  60-100  dollars,  and  the  evidence  was 

2|tbatit  had  been  altered  to  that  sum  from  7  50-100  dollars,  the  plaintiff  has  not 
a  right  in  that  action  to  recover  the  latter  sum,  because  his  evidence  does  not, 
upon  net  est  /acium^  support  the  issne  made  by  his  replication. 

Debt  commenced  by  a  warrant  upon  a  bond  purporting 
to  be  for  12  50-100  dollars — Plea— non  est  factum — Repli- 
cation taking  issue.        A| 

The  defence  was  thaffiie  bond  had  been  origihally  given 
for  7  50-100  dollars,  and  had  afterwards  been  altered  by  a 
stranger,  to  the  sum  of  12  50-100  dollars.  This  was  denied 
by. the  plaintiff,  and  he  also  contended  that  if  the  bond  had 
been  so  altered,  he  had  a  right  to  recover  the  sum  for  which 
it  was  originally  given. 

His  Honor,  Judge  Bailet  at  Sampson  on  the  last  fall  cir- 
cuit, thinking  that  the  alteration  of  a  bond,  by  a  stranger,  in 
a  material  part,  avoided  it,  so  instnicted  the  jury,  who 
returned  a  verdict  for  the  defendant,  and  the  plaintiff  ap- 
pealed. 

Strange  for  the  plaintiff. 

Henry  for  the  defendant. 

Daniel,  Judge.  The  plaintiff  brought  this  warrant  against 
the  defendant,  **  to  answer  in  a  plea  of  debt  of  twelve  50-100 
dollars  and  interest,  due  by  note."  The  defendant  pleaded 
"  non  est  factum  J'  On  the  trial  of  the  issue,  it  was  proved 
that  the  defendant  executed  .to  the  plaintiff  a  bond  for 
$7  50-100,  which  bond  it  was  alledged  had  been  altered  by 
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a  stranger  from  87  50-100,  to  the  sum  of  912  50-100.     The  Jvkb,  1838. 
plaintifTs  counsel  requested  the  Court  to  instruct  the  jury,    mathTT" 
that  if  they  were  satisfied  that  the  fact  was  so,  to  find  a  ver-    ji^^Hii. 
diet  for  $1  50-100  and  interest.     The  Court  refused  so  to 
charge ;  but  told  the  jury,  that  an  alteration  of  a  deed  or 
bond  by  a  stranger  in  a  materia]  part,  destroyed  the  whole 
validity  of  the  instrument,  and  that  the  jury  were  not  at 
liberty  to  render  a  verdict  for  the  true  amount,  however 
clearly  it  might  be  shown. 

The  defendant's  plea  denied,  that  he  executed  the  bond 
of  912  50-100  as  described  in  the  warrant.  The  plaintiff 
replied  that  he  did,  and  upon  this  issue  tlie  parties  went  to 
trial.  The  plaintiff,  having  warranted  upon  a  bond  for 
$\2  50-100,  can  not  sustain  the  affirmative  side  of  the  issue 
by  shewing  that  the  defendant  had  executed  to  him  a  bond 
for  87  50-100,  even  if  the  latter  bond  had  never  been  altered. 
His  probata  did  not  correspond  with  his  allegata.  The 
evidence  in  fact  was  inadmissible  to  support  the  plaintiff's 
side  of  the  issue.  But  if  the  plaintiff  had  warranted  upon  a 
bond  for  $7  50-100  alledged  to  have  been  destroyed  by  acci- 
derUj  as  an  excuse  for  not  making  profert,  his  evidence  then 
would  have  been  proper.  Powers  v.  TP'ave,  2  Pick.  Rep. 
458.  The  alteration  of  a  deed  or  bond  in  a  material  part 
by  a  stranger  does  not  destroy  any  vested  rights ;  it  only 
changes  the  mode  of  proof  of  the  contents  of  the  bond. — 
Chitty's  Gen.  Pract,  304-Byles  on  bills,  173.  But  the 
plaintiff  did  not  so  warrant,  and  he  is  not  in  this  warrant 
and  pleadings,  entitled  to  recover  the  sum  of  7  50- 1 00,  proved 
to  be  due  on  a  bond  executed  for  a  different  sum  than  that 
bond  described  in  the  warrant. 

Per  Curiam.  Judgment  affirmed. 


THOMAS  MITCHELL  v.  JOHN  P.  RAINEY. 

One  who  comes  to  the  possession  of  a  chattel  pending  an  action  of  Detinue  for 
it,  priffui  ^octtf  claims  under  the  defendant,  and  is  bound  by  the  judgment. 
Hie  case  ofFalkner  f .  JoneSi  3d  Oev.  Rep.  334.  approved. 

This  was  a  Scire   Facias  reciting  a  recovery  by  the 
plaintiff  in  an  action  of  detinue  brought  by  him  against  one 
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JtmB,  1838.  James  W.  Jeffries  for  a  slave,  and  the  possession  of  the  same 

Mitchell,  slave  bv  the  defendant  under  a  purchase  made  pending  the 

^'        former  suit,  and  praying  execution  against  the  defendant. 

The  case  was  submitted  to  Nash,  Judge,  at  Burke,  on  the 
last  circuit  upon  the  following  facts. 

The  plaintiff  commenced  suit  against  Jei&ies  returnable  to 
the  Fall  Term,  1836,  of  the  Superior  Court  of  Burke,  when 
a  default  was  suffered  by  Jeffries ;  at  the  ensuing  Spring 
Term,  commencing  on  the  15th  day  of  May,  1837,  a  writ 
of  enquiry  was  executed  and  final  judgment  rendered. — On 
the  13th  day  of  the  same  month,  Jeffries  conveyed  the  slave 
to  the  defendant,  upon  trust  to  secure  sundry  debts.  His 
Honor,  upon  these  facts,  entered  judgment  for  the  plaintiff, 
and  the  defendant  appealed. 
No  counsel  appeared  for  the  defendant. 
Caldwell  for  |hfe  plaintiff  cited  Falkner  v.  Jones  (3  Dev. 
334.) 

Daniel,  Judge.  It  is  a  general  rule  of  law,  that  he  who 
comes  to  the  property  in  contest  from  or  under  the  defend- 
ant,  pendente  lite^  is  bound  by  the  judgment ;  and  if  he  does 
not  shew  that  he  comes  in  above,  he  shall  be  taken  as  coming 
in  under  him.  The  defendant  purchased  of  Jeffries,  pend- 
ing the  action  which  Mitchell  had  brought  against  him. — 
The  defendant  does  not  claim  above  Jeffries,  therefore  the 
plaintiff,  according  to  the  above  rule  of  law,  is  entitled  to 
judgment  in  this  scire  facias.  The  case  of  Falkner  v.  Jones, 
3  Dev. '334,  cited  by  the  plaintiff's  counsel,  is  in  point  for 
him. 

Per  Curiam.  Judgment  affirmed. 


WILLIAM  CORNISH  v.  GEORGE  SHEEK. 

To  prove  the  execution  of  a  bond,  the  testimony  of  an  attesting  witneaa,  or  if 
there  be  none,  of  the  hand  writing  of  the  obligee  is  the  ordinary  mode ;  bat 
this  is  not  exclusive  of  other  modes;  as  where  one  whose  name  purported 
to  be  signed  to  a  bond  procures  tne  custody  of  it  and  erases  his  name^  the  ex- 
ecution of  it  by  him,  may  be  inferred  from  this  spoliation. 

This  was  an  action  of  Debt  upon  bond  originally  com- 
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menced  before  a  single  magistrate.  On  the  trial  before  juni.  1638- 
Bailt,  Judge,  at  Rowan,  on  the  last  circuit,  the  only  ques-  cohnwh' 
tion  was  as  to  the  execution  of  the  bond  by  the  defendant.  «• 
It  was  proved  that  one  Tackett  -brought  the  bond  to  the 
house  of  the  plaintiff,  signed  with  the  name  of  the  defendant, 
in  the  place  where  surities  usually  execute,  and  in  blank  as 
to  the  principal— That  Tackett  then  signed  the  bond  as  prin- 
cipaly  and  it  was  attested  as  to  him  by  a  subscribing  witness, 
and  delivered  to  the  plaintiff.  This  bond  was  in  the  plural, 
**  We  or  either  of  us  promise  &c.,  witness  our  hands  and 
seals,  du:.,"  but  none  of  the  witnesses  who  saw  it  on  that 
occasion  could  prove  that  the  signature  purporting  to  be 
that  of  the  defendant,  was  in  his  hand  writing.  Tackett 
turned  out  to  be  insolvent,  and  the  plaintiff  produced 
a  paper  signed  by  the  defendant,  in  which  he  acknow- 
ledged the  receipt  from  the  plaintiff,  oIjl  note  made  by 
Tackett  for  the  amount  of  that  claiiiied  in  this  action, 
and  undertook  either  to  collect  or  return  it.  **  The  ma- 
gistrate who  tried  the  warrant,  proved  that  the  defendant 
produced  before  him  and  tendered  to  the  plaintiff  a  bond  in 
its  tenor  exactly  like  that  delivered  to  the  plaintiff  by  Tackett,  , 
attested  by  the  same  person ;  which  had  been  signed  by 
Tackett  and  another  person,  but  the  name  written  below 
that  of  Tackett  had  been  cut  off. 

His  Honor  thinking  that  these  facts  did  not  prove,  that 
the  defendant  executed  the  bond,  nonsuited  the  plaintiff  who 
appealed, 

CaldweU  for  the  plaintiff. 

No  counsel  appeared  for  the  defendant. 

Gaston,  Judge.  It  appears  from  the  transcript  that  the 
plaintiff  instituted  this  action  to  recover  from  the  defendant 
the  amount  due  upon  his  bond  alledged  to  have  been  de- 
stroyed by  him,  and  was  nonsuited  on  the  trial  because,  in 
the  opinion  of  the  presiding  Judge,  no  testimony  was  offered 
of  the  execution  of  the  instrument  declared  upon.  The 
question  presented  for  our  decision,  is  whether  the  testimony 
stated  to  have  been  offered,  was  competent  to  show  the  ex- 
ecution of  the  bond,  and  therefore  fit  to  be  passed  upon  by 
the  Jury. 
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JirNB,l639.  When  the  execution  of  an  instrument  is  controverted,  and 
CiBNX8B~  ^^^^  instrument  is  attested  by  a  subscribing  witness,  the  law 
requires  that  the  subscribing  witness,  if  he  may  be  had, 
should  be  called  to  testify  to  the  execution.  It  requires  this 
because  the  parties  have  by  their  selection,  appointed  the 
witness  to  testify  as  to  that  matter,  and  all  its  accom- 
panying circumstances,  and  he  must  be  presumed  to  know 
that  matter  and  those  circumstances  better  than  any  other 
person.  But  if  there  be  no  attesting  witness,  the  disputed  fact^ 
like  other  disputed  facts,  may  be  established  by  any  proof 
which  is  reasonably  sufficient  to  produce  conviction,  and 
which  does  not  imply  the  holding  back  of  more  satisfactory 
testimony.  The  admissions  of  the  instrument  by  the  maker, 
and  the  identity  of  character  between  the  signature  and  his 
general  hand  writing,  are  the  ordinary  proofs  offered,  but 
there  is  no  principle  which  declares  these  to  be  the  only  ad- 
missible proofs.  In  the  present  case  there  is  no  reason  to 
believe  that  either  of  these  was  attainable  by  the  plaintiff. 
The  defendant  was  not  present  when  the  note  was  received 
by  the  plaintiff:  those  who  are  stated  to  have  seen  it  when 
in  his  possession,  were  ignorant  of  the  defendant's  handwrit- 
ing. Tackett  has  run  away,  and  if  he  were  present,  the 
plaintiff  might  reasonably  have  been  unwilling  to  examine 
him  against  his  interest.  The  testimony  offered  is  not  there- 
fore liable  to  objection,  because  better  evidence  was  in 
the  power  of  the  plaintiff,  and  the  only  objection  to  it,  if  any, 
is  that  it  was  in  itself  so  slight  as  not  to  warrant  an  inference 
from  it  of  the  disputed  fact.  But  was  it  so  slight  ?  If  be- 
lieved it  clearly  established  that  the  plaintiff  had  received  a 
sealed  note,  which  purported  to  be  the  joint  and  several 
bond  of  Tackett  and  the  defendant,  which  was  certainly  ex- 
ecuted by  Tackett,  and  was  taken  by  the  plaintiff  as  the 
bond  of  both.  It  also  established  that  the  defendant  after- 
wards obtained  from  the  plaintiff  a  bond  of  Tackett's,  for  the 
same  amount  upon  an  engagement  to  collect  it,  and  that  the 
defendant  produced  as  the  bond  so  obtained,  the  identical 
instrument  before  referred  to,  but  with  the  signature  of  the 
defendant  cut  off.  Now  this  mutilation  must  have  taken 
place  either  while  the  bond  was  held  by  the  plaintiff,  or  after 
it  had  been  delivered  by  him  to  the  defendant.    If  the  name 
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of  the  defendant  had  been  taken  away  by  the  plaintiff  be*  Ji^e,  less. 
fore  this  delivery,  it  is  difficult  to  imagine  what  inducement  QoBmBa 
the  defendant  could  have  had  to  apply  for  the  possession  of  ^  «- 
it,  and  undertake  its  collection—but  if  the  instrument  was 
thea entire,  the  motive  for  this  undertaking  is  obvious  and 
strong.  Again,  the  act  of  mutilation  must  have  been  prompt- 
ed by  a  sense  of  interest.  The  plaintiff  could  have  had  no 
motive  to  commit  it,  whereas  the  defendant  after  Tackett's 
failure,  might  have  hoped  thereby  to  escape  from  his  liability 
for  an  insolvent  principal.  These  were  circumstances  well 
fitted  to  aid  the  jury  in  coming  to  a  conclusion  of  fact  as  to 
the  person  who  made  the  mutilation — and  if  they  convinced 
the  jury  that  the  defendant  was  the  fraudulent  spoilator,  the 
inference  that  he  had  executed  the  instrument  became  almost 
irresistible.  Against  such  a  spoilator  all  presumptions  are 
fair. 

It  is  the  opinion  of  tlus  Court,  that  the  nonsuit  should  be 
set  aside  and  anew  trial  awarded. 

Pbr  Curiam.  Judgment  reversed^ 


WILLIAM  SMITH  Chairman  &c.  upon  the  relation  of  HENRY 
CARRAWAY  et  al.  v.  PROBATE  COLLIER. 

Th«  Coiinij  CourtB  have  power  to  revoke  letters  of  administration,  and  pay- 
ment of  the  aaaets  made  by  an  admistrator  whose  letters  have  been  revoked, 
to  his  successor,  are  proper. 

Demt  .upon  a  bond  executed  by  the  defendant  as  the  surety 
of  William  B.  Green,  on  his  taking  out  letters  of  adminis- 
tration upon  the  estate  of  Benjamin  Caswell. 

After  Oyer  and  plea,  the  usual  order  of  reference  to  take 
the  administration  accounts  of  Green  was  made,  and  upon 
.the  report  of  the  commissioner  the  following  facts  ap- 
peared. 

Green  was  appointed  administrator  of  Caswell  by  the 
County  Court  of  Wayne,  in  1815;  and  thereupon  the  bond 
declared  on  in  this  action  was  executed.  A  short  time  there- 
after Green  tendered  to  the  court  his  resignation  of  the 

office  of  administrator,  which  was  accepted,  and  Sampson 
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Jum,  1B38.  Lane  appointed  in  his  stead.  A  settlement  took  place  be^ 
Smith  tween  Green  cuid  Lane,  and  the  former  paid  over  to  the 
Coiliau.  letter  the  assets  of  Caswell,  which  were  thereby  ascertained 
to  be  in  his  hands.  The  commissioner  charged  the  defend- 
ant CoHier  with  the  funds  thus  paid  over  by  Green  to  Lane, 
and  the  defendant  excepted  to  the  report  for  that  cause.  The 
exceptions  were  overruled  pro  forma,  and  the  defendant 
allowed  to  appeal.  The  record  certified  to  this  court  con- 
tained a  copy  of  every  entry  in  the  cause,  as  well  as  of  two 
reports  made  by  the  commissioner,  and  of  the  testimony 
before  him. 

/.  JET.  Bryauy  for  the  defendant. 
Devereux,  for  the  plaintiff. 

Gaston,  Judge.     The  act  of  1831,  ch.  34.  (Rev.  Statutes 
ch.  rv,  §§  23,  28,)  allowing  appeals  to  this  court  from  inter- 
locutory judgments  at  the  motion  of  the  party  supposing 
himself  to  be  aggrieved  thereby,  upon  such  terms  as  the 
Judge  below  shall  deem  it  just  to  prescribe,  directs  that  the 
Judge  allowing  the  same  shall  direct  so  much  only  of  the 
record,  and  the  proceedings  in  the  cause,  to  be  certified,  as 
he  shall  think  necessary  to  present  the  question  or  matter 
arising  on  such  appeal  fully  to  the   consideration  of  this 
court.    It  is  apparent  that  although  the  appeal  in  this  case 
had  the  sanction  of  the  Judge  of  the  Superior  Court,  and 
must  therefore  be  regarded  by  us  as  regular,  the  making  up 
of  the  case  for  the  consideration  of  this  court  has  been  left 
entirely  to  the  counsel  of  the  parties.     We  have  no  doubt 
but  these  gentlemen  in  performing  this  duty  were  influenced 
altogether  by  the  desire  of  bringing  the  merits  of  the  con- 
troversy fully  before  us,  but  we  think  we  have  some  right 
to  object  to  the  manner  which  they  have  chosen  for  that 
Upon  ap-    purpose.    Instead  of  making  up  a  short  case  arising  pn  the 
interiocuto-  record,  and  exhiUting  the   question  or  questions   of  law 
inentflf'no-  thereon,  they  have  caused  the  entire  record  to  be  certified 
^h^°Sd  b     containing  the  various  reports,  and  amended  reports  made 
certifiedez-  by  the  commissioners,  all  the  exceptions  thereto  taken,  the 
much  of***  documents,  exhibits,  and  facts  agreed,  upon  which  the  re- 
^?  *^*^      ports  were  founded,  and  leave  to  this  court  to  say,  upon  a 
is  neoessa-  view  of  oU  these  matters  and  things,  whether  the  exceptions 
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of  the  defendant  have  beu  correctly  overruled.    We  do  Jmn,  lesa. 
not  make  these  remarks  so  much  ^  &  tone  of  complaint  as    smith"" 
^th  the  view  of  indicating  the  course  which  we  think  ought  ^^' 
to  be  observed  in  bringing  such  questions  as  arise  upon  inter- 
locutory judgments  before  this  court  for  revision.  p^nt  to^  be 

It  is  deemed  unnecessary  to  examine  *  minutely  the  volu-  ^viewed. 
minoas  record  in  this  case.  One  question  presents  itself 
upon  it  very  obviously,  which  we  have  no  doubt  is  among 
those  intended  to  be  presented,  and  the  decision  of  which 
will  probably  determine  the  cause.  It  appears  that  in  1815, 
William  B.  Green,  was  appointed  by  the  County  Court  of 
Wayne,  administrator  of  the  estate  of  Benjamin  W.  Caswell 
deceased,  and  entered  into  bond  with  Probate  Collier  and 
James  Bradbury,  surities  for  the  faithful  performance  of  the 
duties  confided  to  him.  In  a  few  months  thereafter  the  said 
William  tendered  to  the  said  County  Court  his  resignation 
of  the  office  of  administrator,  which  was  accepted  by  the 
Court,  and  thereupon  Sampson  Lane  was  appointed  admi- 
nistrator in  liis  stead.  A  settlement  immediately  look  place 
between  the  said  William  and  the  said  Sampson,  which  set- 
tlement was  returned  to  the  May  Term,  1816,  of  said  court, 
and  from  which  it  appears  that  the  former  passed  over  to 
the  latter  all  the  bonds,  notes  and  other  assets  of  the  estate 
in  his  hands.  In  1831,  an  action  was  brought  in  the  name 
of  the  Chairman  of  the  Court,  upon  the  relation  of  the 
widow  and  child  of  Caswell,  against  Collier,  one  of  Green's 
sureties,  to  recover  the  net  amount  of  the  personal  estate  of 
Caswell,  as  his  next  of  kin,  and  an  account  taken  under  the 
direction  of  the  Court,  as  prescribed  in  our  act  of  1826,  for 
the  purpose  of  facilitating  the  trial  of  the  suit.  Upon  this 
account  Green,  Collier's  principal,  has  been  chained  by 
virtue  of  the  settlement  aforesaid,  with  the  whole  amount  of 
the  assets  so  delivered  over  to  Lane — and  to  the  items  con- 
taining these  charges,  the  defendant  excepted. . 

It  seems  to  us,  that  the  exceptions  ought  to  have  been  sus- 
tamed.  There  is  no  allegation  that  the  revocation  of  the 
first  letters  of  administration  was  not  in  good  faith — nor  that 
the  successor  appointed  to  the  first  administrator,  is  not  per- 
fectly responsible.  Unquestionably  a  court  ought  to  con- 
sider well  before  it  recalls  an  administration  once  duly 
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Jpyg,  1838.  granted.  Such  a  proceediog  may  lead  to  inconvenience, 
Smith  and  perplexity.  But  it  cannot  be  doubted  that  the  Court 
Cou4«B.  possesses  the  power  to  revoke  such  an  administration — and 
there  are  cases  in  which  it  is  the  duty  of  the  Court  to  ex- 
ecute the  power.  Thus  it  is  laid  down  that  an  administra- 
tion duly  granted  to  the  next  of  kin,  may  be  revoked  if  such 
administrator  becomes  non  compos.  Offley  v.  Best^  1  Sid. 
873,  1  Lev.  158,  Corns.  Admr.  B.  8.  And  it  is  said  that  it 
may  be  where  the  administrator  removes  beyond  sea* 
(Williams  on  Executors  361.)  Thus  also  it  has  been  expressly 
provided  by  our  acts  of  1622  and  1826,  (Rev.  Statutes,  ch. 
XLVi.  sec.  30,)  that  an  administrator  may  be  removed  from 
office  and  a  successor  appointed  upon  application  of  dissa- 
tisfied sureties.  The  act  of  recalling  the  administration  to 
Green,  and  granting  administration  in  his  stead  to  Lane  not 
transcending  the  power  of  the  Court,  must  be  treated  by  all 
persons  and  in  all  courts  while  it  remains  unreversed  as  a 
valid  act.  The  delivery  over  by  the  former  administrator 
of  the  assets  then  in  his  hands  was  proper  and  legal,  and 
furnished  no  ground  of  charge  against  him  in  account  with 
the  next  of  kin  of  his  intestate.  The  settlement  then  made 
is  not  by  any  means  conclusive  upon  the  next  of  kin.  If  the 
former  administrator  wasted  the  assets — or  did  not  account 
fairly  for  them  to  his  successor — ^unquestionably  the  next  of 
kin  will  have  a  remedy.  It  may  be  a  question  indeed, 
whether  this  remedy  would  not  be  through  the  medium  of  a 
bill  filed  against  both  administrators,  but  this  is  not  an  oc- 
casion for  the  consideration  of  such  a  question.  The  only 
ground  here  for  charge  against  the  fiiist  administrator,  is  a 
document  shewing  that  he  delivered  over  the  assets  to  his 
successor.  If  it  constituted  any  charge  by  reason  of  its 
shewing  that  the  assets  had  come  to  his  hands,  it  shewed  at 
the  same  time  a  discharge,  in  that  he  had  paid  them  over  to 
the  person  entitled  to  receive  them. 

This  opinion  will  be  certified  to  the  Superior  Court  of 
Wayne,  with  instructions  to  allow  this  exception  taken  by 
the  defendant  to  the  report  in  this  cause* 

Per  Cubiam.  Order  reversed. 
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Jinni,1838. 


LOTJB 


JAMES  R.  LOVE  «.  D.  C.  HOWELL  &  A.  B.  HYATT.  Howbll 

&  Hyatt. 

Where  there  are  two  defendants,  a  memorandum  of  a  plea,  made  by  entering 
the  word  "justification  "  on  the  docket,  shall  be  taken  as  a  joint  plea,  and 
unless  good  as  to  both,  is  available  as  to  neither  of  the  defendants. 

Trespass  vi  et  armis  for  taking  from  the  plaintiff  sundry 
articles  of  personal  property. 

The  pleas  of  not  guilty,  and  a  special  justification  under 
process,  were  entered  upon  the  appearance  docket  in  the 
usual  manner,  by  a  mere  memorandum. 

On  the  trial  before  Nash,  Judge,  at  Buncombe,  on  the  last 
circuit,  the  defendants  established  a  justification  as  to  the 
defendant  Howell  alone,  by  proof  of  process  against  the 
goods  of  the  plaintiff  directed  to  him  as  a  constable— but  his 
Honor,  instructing  the  jury  that  the  defen'ce  was  not  avail- 
able, as  the  pleas  were  joint,  the  plaintiff  had  a  verdict,  and 
the  defendant  appealed.  After  the  entry  of  the  judgment 
and  appeal,  there  was  an  entry  of  a  noli  prosequi  as  to  the 
defendant  Howell. 

Burton, in  this  court  objected  for  the  defendant 

that  i\vb,noli  prosequi  ZH  to  Howell  being  entered  after  judg- 
ment and  appeal,  was,  in  law,  a  retraxet  of  the  action  as 
to  the  other  defendant. 

Caldwelly  contra. 

Daniel,  Judge.  The  first  question  is,  whether  the  plea 
o{^ justification^  is  to  be  considered  as  a  joint  or  several  plea. 
The  defendants  pleas,  stand  on  the  record,  "  general  issue 
and  justification."  If  from  this  entry  the  defendants  are  to 
be  considered  by  the  court  as  having  pleaded  jointly,,  then 
the  plea  being  bad  as  to  Hyatt,  must  be  bad  as  to  the  ofiicer 
Howell.  But  if  the  loose  practice  of  the  courts,  will  au- 
thorize the  defendants  to  consider  the  entry  on  the  record 
only  of  the  head  of  pleas,  to  stand  for  either  a  joint  or  se- 
veral plea,  according  as  the  case  may  turn  out  on  the  trial, 
then  the  execution  was  a  complete  justification  as  to  Howell. 
We.  are  of  opinion  that  such  an  entry  as  this  on.  the  record 
must  be  taken  as  denoting  that  the  defendants  had  pleaded 
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Ju»«,  133?  jointly.     The  profession,  we  learn,  considers  such  an  entry 
"jZyT'  ^  P^^^  pleading.   The  rules  of  pleading  required  by  law,  have 
*•  ^    been  too  much  neglected ;  this  Court  cannot  give  counten- 
&  Htatt.  ance  to  any  further  relaxation. 

The  rules  >  The  second  objection,  taken  by  the  defendant  Hyatt,  is^ 
hl?i^beeS^  that  the  entry  by  the  plaintiff  of  a  noL  pros,  as  to  Howell, 
too  much  was  made  after  the  judgment  was  entered,  which  in  law 
and  no  fur-  Gould  not  be  good.  That,  therefore,  the  entry  should  stand 
a^^n  wilT  ^^^  ^  considered  as  a  retraxit  of  the  action  as  to  both  the 
be  counie-  defendants.    We  think  otherwise.    The  loose  entries  made 

iiAiiceu  

on  minutes  in  the  progress  of  a  cause  during  a  Term,  the 
enUTof  a  whole  of  which  in  law  is  considered  but  as  one  day,  are  but 
noi  pro8.Aa  menioranda  from  which  the  clerk  at  the  end  of  the  Term  is 
twode-  to  draw  a  "formal  record  of  all  the  proceedings  in  the  case 
apl^aref  which  had  taken  place  during  the  Term.  The  whole  of  this 
upon  the    (jag^,  even  up  to  this  time,  still  stands  as  we  say  upon  the 

record  cer-       .  .  .  . 

tified  to  minutes  or  in  notes ;  or,  as  they  say  in  England,  it  stands  in 
to^have*^'*  paper.  There  is,  in  the  case,  neither  an  entry  on  the  re- 
been  made  cord,  of  a  formal  verdict,  nol  pros,  or  judgment.  If  the 
iudement  clerk  had  been  required  to  put  these  proceedings  in  legal 
wflt^pon  f'l^rm  upon  the  record,  he  would  have  transferred  his  notes, 
appeal,  be  and  drawn  up  the  record  as  the  Jud/^e  would  have  intended 

taken  as 

having      the  proceedings  of  the  Term  in  the  case,  should  appear  to 

auheVro^  the  world.     The  clerk  would  then  have  placed  the  formal 

per  time,    entry  of  nol  pros,  after  the  verdict,  and  before  the  formal  entry 

of  the  judgment.  The  court  must  consider  the  record,  as  if  it 

had  been  formally  drawn  out  from  the  notes  or  minutes  of 

the  clerk ;  when,  as  we  have  seen,  the  clerk  in  doing  his 

duty,  would  be  expected  to  place  every  entry  in  its  proper 

place.     Therefore  the  nol  pros,  as  to  Howell  would  be 

placed  before  a  formal  judgment. 

The  judgment  must  be  affirmed. 

Pea  CuuiAM.  Judgment  affirmed. 


ADIN  POWELL  admr.  v.  WILLIAM  H.  GUY  admr. 

A  note  payable  one  day  afterdate,  with  an  endorsement  thereon  that  it  was 
not  to  be  paid  until  the  death  of  the  maker,  bears  interest  from  the  time  it  be- 
came due,  according  to  its  tenor,  without  reference  to  the  endorsement. 

This  was  an  action  of  Assumpsit  upon  a  promissory  note 
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made  by  Bathsheba  Farmer,  the  intestate  of  the  defendant,  3mm,  1838. 
payable  to  John  Farmer  the  intestate  of  the  plaintiff.  "powwl" 

The  only  question  upon  the  trial  was  whether  the  plaintiff    »^"™'- 
had  a  right  to  recover  interest  according  to  the  face  of  the    Ouv. 
note,  or  whether  it  was  to  be  computed  from  the  death  of 
the  maker — and  upon  that  the  following  facts  were  stated 
in  the  form  of  a  case  agreed. 

Bathsheba  Farmer  on  the  21st  of  January  1817,  executed 
the  note  to  her  son,  the  intestate  of  the  plaintiff.  Payable 
one  day  after  date,  on  which  was  the  following  endorse- 
ment. **  This  note  is  not  to  be  collected  until  after  the  death 
of  the  maker.*^  His  Honor  Judge  Feaiisout,  ruled  that 
interest  should  be  computed  from  the  death  of  the  maker, 
and  the  plaintiff  appealed. 

No  council  appeared  for  the  plaintiff. 

Manki/f  for  the  defendant. 

Daniel,  Judge.  The  words  endorsed  on  the  note,  "  This 
note  not  to  be  collected  until  after  the  death  of  the  maker,^ 
do  not  in  our  opinion,  change  the  plain  intent  of  the  parties, 
apparent  on  the  fact  of  the  note.  When  we  read  the  note 
and  the  endorsement,  the  manifest  intention  of  the  parties 
seemed  to  be,  that  interest  was  to  run  on  the  principal  from 
one  day  afler  the  date  of  the  same ;  although  the  principal 
and  interest  were  not  to  be  demandable  until  the  death  of 
the  maker.  It  is  a  case  standing  on  the  same  footing  with 
all  notes  made  payable  at  a  future  day,  but  carrying  interest 
from  the  date.  The  payer  of  the  note,  could  not  be  expected 
to  abandon  the  profits  of  his  capital ;  although,  in  favour  of 
his  mother,  we  can  see  a  good  reason  why  he  did  not  wish 
to  distress  her  in  her  life  time,  for  a  return  of  that  capital 
and  interest.  We  think  the  judgment  should  have  been  for 
the  principal  with  interest  from  the  22d  day  of  January  1817. 
The  judgment  will  be  modified  accordingly 

Pbb  Cukiam.  Judgment  reversed. 
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JUKB,  183S 

Bbtam 

-,'•  THOMAS  BRYAN  v.  JOHN  H.  DRAKE. 

A  plea  mast  be  true  at  the  time  it  is  pleaded,  and  a  stipulation,  in  the  nature  of 
a  defeasance  to  a  bond,  by  which  the  obligor  is  to  have  a  credit  upon  return- 
ing a  note  to  the  obligee,  cannot  be  made  available  by  naaking  the  return  on 
the  trial. 

Evidence  of  such  a  defeasance  will  not  support  a  plea  of  payment,  nor  of  set-off. 

Debt  upon  a  single  bond. 

Pleas — Payment  and  a  set-off. 

On  the  trial  before  Pearson,  Judge,  at  Nash,  on  the  last 
circuit,  the  defendant  to  support  his  pleas,  proved  that  the 
bond  was  given  for  a  balance  due  by  him  as  former  guar- 
dian, to  one  Sarah  G.  Atkinson,  which  was  composed,  in: 
part,  of  sundry  evidences  of  debt  left  in  the  hands  of  the 
defendant,  under  an  agreement  in  writing,  whereby  the 
plaintiff  bouud  himself  to  credit  the  amount  of  these  debts 
upon  the  bond,  in  case  they  should  not  be  paid,  and  should 
be  returned  by  the  defendant  to  the  plaintiff. 

The  evidences  of  those  debts  were  not  returned  until  the 
trial,  when  they  were  produced  and  a  credit  claimed  for 
their  amount.  A  question  was  made  whether  the  defendant 
had  not  lost  the  benefit  of  this  stipulation  by  his  laches 
which  it  is  not  necessary  further  to  notice. 

His  Honor  directed  the  Jury  to  find  for  the  plaintiff  and 
the  defendant  appealed. 

The  Attorney  General^  for  the  defendant. 

Badger  and  JB.  F.  Moore^  contra. 

Gaston,  Judge.  It  is  impossible  for  the  defendant  to 
make  any  thing  of  the  exception  which  he  has  taken  to  the 
Judge's  charge.  The  defence  attempted  to  be  made  out, 
and  the  proofs  offered,  were  altogether  irregular  and  inad- 
missible upon  the  trial.  The  only  pleas  in  the  cause  were 
'  payment  and  set-off,  and  every  enquiry  before  the  Jury 

that  did  not  tend  to  establish,  or  contradict  these  pleas  was 
irrelevant.  It  is  manifest  that  the  case  set  up  by  the  de- 
fendant could  not  amount  to  a  payment  or  set-off.  If  it 
could  avail  him  at  all,  it  must  have  been  by  way  of  defeas- 
ance,  and  it  should  have  been  pleaded  as  such.    But  even 
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then  a  return  of  the  papers,  or  something  equivalent  to  a  June,  1838. 
return,  must  have  preceded,  or  at  least  accompanied  the    bbyant" 
plea,  as  every  plea  must  be  true  or  false  according  to  the        *• 
state  of  facts,  when  it  is  pleaded.     The  effort  to  procure  a 
credit  by  a  return  of  the  papers  on  the  trial,  received  but 
too  much  indulgence  from  the  court — and  the  failure  to  suc- 
ceed in  it  furnishes  no  legal  cause  of  complaint. 

Per  Curiam.  Judgment  affirmed. 


WILLIAM  JONES,  Chairman,  &c.  v.  WILLIAM  MONTFORT  et  al. 

A  bond  given  by  a  sheriff,  with  a  condition  to  return  process  and  pay  over 
monies  &c.,  *'  and  in  all  things  well  Slc.  to  execute  the  said  office,"  is  not 
broken  by  a  neglect  to  collect  and  pay  the  parish  taxes. 

The  eases  of  Criunpler  v.  the  Governor,  1  Dev.  62,  and  of  the  Governor  v.  Mat- 
lock,  ib.  214  approved. 

Debt  upon  a  bond  executed  by  the  defendants  as  the 
surities  of  Boyd  Fonville,  for  the  faithful  discharge  of  his 
duties  as  sheriff  of  Onslow.  The  breach  assigned  was  that 
Fonville  had  not  paid  over  to  the  wardens  of  the  poor  the 
parish  taxes  for  the  year  183L 

Upon  oyer  the  condition  of  the  bond  declared  on  was  as 
follows: 

"The  condition  of  the  above  obligation  is  such,  that 
whereas  the  above  bounded  B.  F.  hath  been  constituted  and 
appointed  sheriff,  &c.  Now  in  case  the  said  B.  F.  shall 
well  and  truly  execute  and  due  return  make  of  all  process 
and  precepts  to  him  directed,  and  pay  satisfy  all  fees  and 
sums  of  money  by  him  received  or  levied  by  virtue  of  any  pro- 
cess, into  the  proper  office  to  which  the  same  by  the  tenor 
thereof  ought  to  be  paid,  or  to  the  persons  to  whom  the  same 
shall  be  due, his  heirs,  &c.  and  in  all  other  things  well,  truly 
and  faithfully  execute  the  said  office  of  sheriff,  during  his  con- 
tinuance therein,  then  &c.  Pleas — Performance  and  non 
infregerunt  convenlionem. 

On  the  trial  before  Nash,  Judge,  on  the  Spring  Circuit  of 
1837,  his  Honor  ruled  the  default  assigned  as  a  breach,  was 
not  within  the  condition,  and  thereupon  the  plaintiff  offered 
to  prove  by  parol  that  the  parish  taxes  were  intended  to  be 

10 
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JuN»,  1838.  secured  by  the  bond  declared  on.     His  Honor  rejected  this 
j^j,^     testimony,  and  the   plaintiff  submitted  to   a  non-suit   and 
»•       appealed. 

Badger  for  the  plaintiff. 

/.  H.  Bryan  for  the  defendant. 

Gaston,  Judge.  The  condition  of  the  bond  declared  on  in 
this  case  corresponds  precisely  with  that  which  was  under 
the  consideration  of  the  Court  in  the  case  of  the  Govenjor  ». 
Matlock,  ( I  Dev.  213.)  It  there  received  a  judicial  construc- 
tion by  which  it  was  held  not  to  extend  to  the  fiscal  duties  of 
the  office.  The  decision  then  made  was  in  conformity  to 
the  principle  before  established  in  the  cases  of  Grumpier  v. 
the  Governor,  1  Dev.  52,  and  the  Grovemor  r.  Barr,  1  Dev. 
65,  that  the  general  words  in  the  conclusion  of  the  condition 
shall  be  restricted  by  the  preceding  particulai*  word^,  to 
duties  of  a  like  kind  with  those  specified.  To  hold  any  other 
doctrine  now,  and  to  put  a  different  construction  on  the 
words  in  the  condition  of  this  bond  from  that  so  authoritatively 
assigned  to  the  same  words  heretofore,  would  be  to  fly  in 
the  face  of  former  adjudications,  and  to  introduce  the  most 
perplexing  confusion. 

The  instruction  of  the  Judge  to  the  jury  was  in  conformity 
to  the  settled  law  of  the  country,  and  the  rejection  of  the 
offered  evidence  to  explain  the  bond  was  unquestionably 
correct. 

The  judgment  must  be  affirmed. 

Per  Curiam.  Judgment  afiirmed. 


HENRY  B.  WILLIAMS,  Admr.  v.  ROBERT  IRWIN. 

In  an  action  against  the  endorser  of  a  promissory  note  or  negotiable  bond  since 
the  act  of  lS27j  c.  2,  (see  1  Rev.  Stat.  c.  13,  sec.  U)  for  making  endorsers  of 
promissory  notes  suriues,  it  is  unnecess^iry  to  state  in  the  declaration,  or 
prove  on  the  trial  any  demand  on  the  maker  of  the  note  or  obligor  of  the  bond 
and  notice  of  non>pay ment  to  the  endorser. 

Debt  against  the  endorser  of  a  promissory  note  under 
seal. 
The  declaration  stated  merely  the  making  of  the  note,  the 
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endorsement  thereof  by  the  defendant,  and  that  by  reason  Jukb,  i83a 
.  oft  he  said  endorsement,  and  by  force  of  the  statutes  in  such  wiujamT 
cases   made   and  provided,  the  defendant  became  liable  to       v- 
pay  the  money  specified  in  said  note. 

On  the  trial  at  Mecklenburg  on  the  last  circuit,  before 
Baii.ey,  Judge,>  the  only  question  was  whether  the  defendant 
as  endorser,  was  liable  without  notice  of  a  previous  demand 
on  the  maker,  and  a  refusal  of  payment  by  him.  His  Honor 
was  of  opinion  '^  that  under  the  act  of  1827,  ch.  2,  notice  of  a 
demand  from  the  maker  was  not  necessary  before  suit 
against  the  endorser,"  upon  which  the  plaintiff  had  a  verdict 
and  the  defendant  appealed, 

Barringer  for  the  plaintiff. 

2>.  jP.  Caldwell  for  the  defendant. 

RuFFnf,  Chief  Justice.  The  act  of  1827J  ch.  2,  renders 
an  endorser  of  a  negotiable  instrument — excepting  bills  of 
exchange — **  liable  as  surety  to  the  holder."  The  question 
is»  whether  the  holder  must  give  the  endorser  any  notice  be- 
fore he  brings  his  action.  It  is  to  be  regretted  that  statutes 
should  be  expressed  in  such  terms  as  impart  to  the  judiciary 
no  certain  knowledge,  or  means  of  knowledge  of  the  legisla- 
tive intention,  and  put  the  court  in  danger  of  mistaking  it.  It 
unfortunately  may  so  happen  in  this  instance.  The  expres- 
sion ^Miable  as  surety"  has  no  definite  legal  sense,  nor  any 
established  signification  in  common  parlance^  Whenever 
one  person  is  liable  for  the  debt  of  another,  by  whatever 
means,  or  in  whatever  form  the  liability  is  created,  the  per- 
son is  in  law  a  surety ;  and  perhaps  in  popular  language  is 
said  to  be  "  liable  as  surety  for  the  other."  But  the  extent 
of  the  liability,  its  nature,  whether  immediate  or  remote, 
positive  or  conditional,  legally  depends  upon  the  terms  and 
nature  of  the  engagement.  It  may  be  by  recognizance,  by 
bail  bond,  obligation,  note,  guaranty,  endorsement,  and  other- 
wise, in  the  same  or  a  separate  instrument.  But  "  liable  as 
surety"  is  not  the  phraseology  of  the  law  ;  and  in  either  of 
those  cases  the  surety  is  said  to  be  liable  for  the  debt  as 
cognizor,  obligor,  maker  or  endorser.  It  is  therefore  hazard- 
ing something  to  change  the  responsibility  of  an  endorser 
upon  language  so  vague  and  unsatisfactory.  But  practi- 
cally an  interpretation  on  ^the  circuits  was  given  to  the 
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Junk,  1839.  act  soon  after  it  passed,  which  was  probably  in  accordance 
Willi  AM8^  withthe  intention  of  the  framers,  then,  perhaps,  better  known 
-  ^*        than  now,  and  which   as   far  as  it  can  be  ascertained 
and   has  been  uniform,   ought  to  be   adhered   to,  if  not 
inconsistent  with  the  words  of  the  act  itself.    It  is  believed 
that  it  ^as   invariably  been  construed  as  dispensing  with  a 
demand  on  the  obligor  of  a  bond,  or  maker  of  a  note,  and  of 
course  with  notice  also  to  the  endorser  of  their  default.     It 
has  been  likewise  generally  understood,  that  it  is  unnecessa- 
ry to  put  the  endorser  himself  in  default  by  a  demand  of  pay- 
ment from  him  before  suit.  If  the  enactment  is  to  be  regarded 
at  all,  it  must  have  the  first  of  those  effects  allowed  to  it ; 
and  perhaps  those  were  all  that  were  in  the  contemplation 
of  the   legislature.     The  declaration  against  an  endorser 
alledged  his  endorsement,  a  demand  upon  the  maker,  his 
refusal,  and  notice  thereof  to  the  endorser,  by  means  whereof 
and  by  force  of  the   statute,  he  became  liable  to  pay ;  and 
the  controversies  were  numerous  and  nice,  whether  the  en- 
dorser h.ad  been  fixed  by  a  demand,  at  the  proper  place  and 
day,  on  the  proper  person,  and  a  notice  within  reasonable 
time  from  the  party  entitled  to  the  money.     The  escapes  of 
endorsers  upon  pretence   of  laches  in  the  holder,  were  fre- 
quent, and  the  holders  for  value  lost  their  securities^  by  ignb- 
rantly  or  negligently  omitting  some  trivial  minutia,  such  as 
not  inquiring  for  the  nearest  post-office  of  the  endorser,  or 
sending  by  a  dilatory  private  hand  instead  of  the  post,  or  not 
writing  by  the  first  post,  although  absence  from  home  might 
have  prevented  the  holder  from  coming  to  the  knowledge  of 
the  dishonor  of  the  instrument.    These  were  the  ordinary 
inconveniences  which  required  a  remedy ;  for  generally  the 
endorser  came  by  no  actual  loss  from  the  mistakes  or  omis- 
sions of  the  holder.     That  remedy  will  be  complete  by  al- 
lowing every  thing  to  be  struck  out  of  the  old  declaration, 
but  the  endorsement,  and  the  averment  that  thereby,  and  by 
force  of  the  statutes,  the  defendant  became  liable  to  pay  the 
money  in  the  bill  or  note  specified  to  the  holder.     This  will 
be  carrying  the  act  far  enough  for  all  the  purposes  of  justice. 
It  fixes  the  endorser  with  a  positive,  direct  and  unconditional 
responsibility  for  the  debt,  if  the  endorsement  has  a  considera- 
tion to  support  it ;  and  the  holder  can  lose  his  money  only 
by  such  delay  as  will  bar  him  by  force  of  the  statute  of  iimi- 
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tations.  In  construing  so  dark  a  provision  we  are  autho-  jmim,  1838. 
rised,  if  not  required,  to  accept  light  from  every  source  if~y^i^^ 
even  a  feeble  ray.  This  exposition  receives  partial  conlBr-  »• 
niation  by  the  addition  made  in  revising  the  statutes  that  "  no 
demand  on  the  maker  shall  be  necessary.'*  (See  1  Rev.  Stat. 
c.  13,  sec.  11.)  Those  words  are  in  a  measure  explanatory 
of  that  Uability,  which  before  was  that  of  an  endorser,  and  is 
now  that  of  "  a  surety."  It  is  not  necessary  therefore  to  give 
to  those  words  **  liable  as  surety,"  the  meaning  that  the  en- 
dorser should  be  liable  as  if  he  had  signed  a  note  as  a 
maker  with  the  principal,  or  sealed  and  delivered  a  bond  in 
like  manner.  Instead  of  doing  justice  to  the  holder  by  pro- 
tecting him  from  artful  quibbles,  that  might  work  injustice  to 
endorsers  by  subjecting  them  upon  endorsements  obtained 
by  fraud  or  without  consideration,  and  by  exposing  them  to 
stale  demands  that  might  be  kept  alive  by  collusion  between 
the  holder  and  maker.  It  is  not  to  be  presumed  that  the  legis- 
lature meant  to  repeal  the  statute  of  limitation?  in  respect  to 
an  endorsement  which  is  a  simple  contract,  while  laws  have 
been  constantly  passing  with  the  object,  for  the  ease  of  sure- 
ties, of  making  creditors  diligent,  by  discharging  sureties  by 
bond,  if  not  sued  in  a  reasonable  time,  as  the  bonds  of  gu^- 
dians,  sheriffs  and  others.  And  it  is  not  credible,  that  they 
meant  to  declare  this  simple  contract  valid  without  a  con- 
sideration, and  oblige  one  who  endorsed  a  note  by  way  of 
gift,  or  to  an  agent,  to  pay  the  money  to  his  donee  or  factor, 
if  it  could  not  be  collected  from  the  maker.  They  did  not 
intend  any  alteration  but  that  of  turning  an  implied  condi- 
tional contract  into  an  implied  unconditional  stipulation 
between  the  endorser  and  holder.  The  words  •*  unless 
otherwise  plainly  expressed  "  refer  to  endorsements  without 
recourse  and  the  like.  Such  being  the  object  of  the  statute, 
it  seems  to  follow  that  no  notice  of  any  sort  to  the  endorser  is 
requisite.  It  seemed  otherwise  at  first,  upon  the  ground 
that  this  was  a  collateral  engagement  for  the  act  of  another. 
But  it  is  not  so ;  or  if  it  be,  it  has  the  obligation  of  an  endorse- 
ment after  the  endorser  is  fixed  with  notice  of  demand  and 
refusal,  and  that  the  holder  looks  to  the  endorser  for  {Pay- 
ment. No  further  or  second  notice  to  the  endorser  was 
required,  before  the  act,  to  sustain  the  action  against  him ; 
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juNs,  1838.  and  the  act  was  (tertainly  not  meant  to  create  a  necessity  for 
Wiluaim"  'notice  to  any  purpose.     The  declaration  seems  therefore  to 
^-       be  properly  framed  under  the  statute,  and  the  judgment  of 
the  Superior  Court  right. 

Per  Curiam.  Judgment  affirmed. 


RICHARD  T.  DISMUKES   v.  JOHN  WRIGHT. 

In  an  action  ag^ainst  the  endorser  of  a  promissory  note  since  the  act  of  1827i 

c.  2,  (1  Rev.  Stat.  c.  13,  sec.  11,)  it  is  unnecessary  to  state  in  the  declaration, 

or  prove  on  the  trial  notice  of  non-payment. 
If  a  debtor  has  conveyed  property  to  his  creditor  in  trust  to  sell  and  satisfy  the 

debt,  and  the  latter  sells  the  property  and  holds  the  proceeds  it  is  a  payment 

of  the  debt. 

This  was  an  action  of  Assumpsit  brought  to  recover  of 
the|defendant  as  endorser,  the  amount  of  two  notes.  Pleas. — 
The  general  issue  and  payment. 

Upon  the  trial  at  Davie  on  the-  last  circuit,  before  his 
Honor  Judge  Bailey,  the  defendant  objected  that  he  had 
not  received  notice  of  nonpayment  before  the  suit  was 
brought,  but  the  objection  was  overruled.  He  then  offered 
to  shew  that  the  maker  of  the  notes,  had,  for  the  purpose  of 
paying  them,  assigned  to  the  plaintiff  as  trustee,  property 
sufficient  to  satisfy  them,  and  that  the  plaintifl  had  sold  the  pro- 
perty and  received  the  money.  ^This  evidence  was  objected 
to  by  the  plaintiff,  and  was  rejected  by  the  Court.  The  plain- 
tiff had  a  verdict,  and  the  defendant  appealed. 

Boyden,  for  the  defendant. 

D.  P,  Caldwell,  for  the  plaintiff. 

Daniel,  Judge.  The  first  question  raised  in  this  case 
has  been  decided  by  us  at  the  present  Term  in  Smith  admr. 
v.  Irwin.  We  there  determined  that  an  endorser  of  a 
note,  is  not  entitled  under  the  act  of  1827,  c.  2,  (1  Rev. 
Stat.  c.  13,  sec.  11,)  to  be  notified  that  he  is  looked  to  for 
payment  before  suit  can  be  brought  against  him. 

Upon  the  second  point  the  defendant  offered  to  shew, 
that  the  principal  debtor  in  the  two  notes,  had  placed  pro- 
perty in  the  hands  of  the  plaintiff  as  trustee,  to  sell  and  raise 
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money,  and  pay  these  two  notes*  and  furthennore  that  he  Jv!n:/i838. 
had  sold  the  property,  and  raised  from  the  sales  money  suf-  dibmu™ 
ficient  to  discharge  them.    We  are  unable  to  see  upon  what  ^^^• 
grounds  this  evidence  could  be  legally  rejected.    The  plain- 
tiff being  the  holder  of  the  notes,  and  at  the  same  time 
trustee  to  sell  property,  placed  in  his  hands  expressly  to  dis- 
charge the  notes,  it  does  seem  to  us,  that  when  he  did  sell 
and  receive  the  money,  it  was  immediately  a  payment  of 
the  notes.    We  think  the  evidence  was  improperly  rejected, 
and  a  new  trial  must  be  granted. 

« 

Per  Curiam.  ,      Judgment  reversed. 


WILMINGTON  AND  RALEIGH  RAIL  ROAD  COMPANY  v. 

ABRAHAM  BAKER. 

The  11th  section  of  the  act  incoiporating  the  Wilmington  and  Raleigh  Rail 
Road  Company,  declaring  *'  that  if  any  stockholder  shall  fail  to  pay  the  sum 
required  of  him  on  hia  suhscription  by  the  President  and  Directors 'within  one 
month  after  the  same  shall  have  been  advertised  in  some  newspaper  published 
at  the  seat  of  government,  it  shall  be  lawful  for  the  eaid  President  and  Hi- 
TectonvfUhout  further  notice  to  move  for  judgment  in  the  County  or  Superior 
Court  of  Wake,  or  New  Hanover,  against  the  delinquent  stockholder  or  his 
assignee,  for  the  amount  of  the  instalment  required  to  be  paid,  at  any  court 
held  within  one  year  after  the  notice,  and  ikt  Court  sJiall  give  judgment  accoT' 
dinghfi  or  they  may  sue  for  the  same  in  an  action  of  assumpsit,  or  by  war- 
rant according  to  the  jurisdiction  of  the  respective  tribunals  of  the  State^" 
does  not  authorise  a  judgment  against  a  defaulting  stockholder,  without  his 
appeaianse,  or  without  process  to  call  him  into  court. 

At  the  last  Term  of  the  Seperior  Court  for  the  county  of 
New  Hanover,  before  his  Honor  Judge  Dick,  the  plaintiffs 
by  their  attorney,  without  any  notice  to  the  defendant 
moved  for  a  judgment  against  him  which  was  granted,  and 
an  entry  thereof  made  in  the  following  words,  viz : — 

**  On  motion  of  W.  A.  W,  attorney  for  the  plaintiffs,  and  it 
appearing  to  the  satisfaction  of  the  Court,  that  the  defendant 
is  a  stockholder  in  the  Wilmington  and  Raleigh  Rail  Road 
Company,  and  that  certain  sums  of  money  have  been  re- 
quired of  him  on  his  subscription  by  the  President  and  Di- 
rectors to  wit : — the  sum  of  $300  due  and  payable  on  the  1st 
day  of  October,  1837,  and  the  sum  of  $300  due  and  pay-^ 
able  on  the   15th  day  of  December   1837 — that  he  has 


V. 
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juNB,  1838-  failed  to  pay  the  same,  and  the  advertisements  required  hj 
"wiLwiNG  ^^^  charter  of  said  corporation  have  been  made  more  than 
TOW  AND  one  month  before  the  sitting  of  the  Court— it  is  considered 
Rail  Road  by  the  Court  that  the  Wilmington  and  Raleigh  Rail  Road 
Company  Q^^p^^y  recover  of  the  Said  Abraham  Baker,  the  sum  of 
$609  02,  of  which  sum  $600  is  principal.^ 

The  defendant  obtained  a  rule  upon  the  plaintiffs  to  show 
cause  why  the  judgment  should  not  be  set  aside,  which  upon 
argument  was  discharged  and  the  defendant  appealed. 
No  council  appeared  for  the  defendant. 
/.  H»  Bryan^  for  the  plaintiffs. 

Gaston,  Judge.  This  is  an  appeal  from  the  judgment  of 
the  Superior  Court  of  New  Hanover,  refusing  to  set  aside  a 
judgment  rendered  in  that  Court  in  favour  of  the  plaintiffs 
against  the  defendant.  No  counsel  has  appeared  here  in  be- 
half of  the  defendant,  to  shew  the  objections  taken  by  him 
to  the  original  judgment.  One  of  these  however  is  obvious 
on  inspection  of  the  record. 

The  judgment  was  rendered  without  appearance  by  the 
defendant,  or  previous  process  or  notice  to  call  him  into 
court,  or  opportunity  of  making  defence  against  the  claim  of 
the  plaintiffs.  Such  a  judgment  must  be  regarded  as  a  nul- 
lity, unless  an  authority  to  render  it  can  be  clearly  shewn.  It 
is  a  principle  not  only  of  our  law — but  of  universal  law — 
that  no  one  shall  be  condemned  unheard. 

It  is  said  that  the  act  entitled  <<  an  act  to  incorporate  the 
Wilmington  and  ][laleigh  Rail  Road  Company,  (see  2  Rev. 
Stat,  page  335,)  does  distinctly  confer  this  authority.  If  the 
act  must  obtain  this  construction,  then  will  be  imposed  upon 
us  the  duty  of  considering  whether  under  our  constitution 
the  legislature  can  confer  upon  a  court  the  power  to  render 
a  judgment  for  one  individual,  or  company  of  individuals, 
against  another  without  notice.  But  it  is  not  decent  to  sup- 
pose that  the  legislature  willed  such  a  violation  of  all  legal 
usages,  unless  this  intent  appears  upon  the  act  too  unequivo- 
cally to  admit  of  a  fair  doubt. 

The  words  of  the  enactment  bearing  directly  on  the 
point  are  those  of  the  11th  section,  declaring  "that  if  any 
stockholder  shall  fail  to  pay  the  sum  required  of  him  on  his 


OF  NORTH  CAROLINA.  81 

sabscription  by  the  President  and  Directors  or  a  majority  of  jdmb,  1838. 
them,  within  one  month  after  the  same  shall  have  been  ad-  wilmino^ 
vertised  ill  some' newspaper  published  at  the  seat  of  govern-  ^^^^ 
ment,  it  shall  and  may  be  lawful  for  the  said  President  and  Rail  Road 
Directors,  without  further  notice^  to  move  for  judgment  in  the    °*t'^* 
Coanty  or  Superior  Court  of  Wake,  or  of  New  Hanover,   B^***- 
against  the  delinquent  stockholder  or  his  assignee,  or  both, 
for  the  amount  of  the  instalment  required  to  be  paid,  at  any 
court  held  within  one  year  after  the  notice,  and  the  Court 
shall  give  judgment  accordingly^  or  they  may'  sue  for  the 
same  in  an  action  of    assumpsit  or  by   warrant  accord- 
ing to  the  jurisdiction  of  the  respective  tribunals  of  the 
State."      The  words  ''  without  further  notice "  it  is  said 
shew  that  previous  notice  of  the  motion  is  dispensed  with — 
and  by  the  direction  **  that  the  Court  shall  give  judgment  ac- 
cordingly," it  is  obviously  intended  that  such  judgment  shall 
be  given  at  the  Term  when  it  is  prayed,  and  of  course 
without  issuing  process  to  the  defendant  to  shew  cause 
against  the  motion.    It  is  admitted,  that  the  section  will  bear 
this  construclion,  but  we  deny  that  such  is  its  necessary 
meaning. 

It  will  be  seen  on  a  little  examination  that  the  section  will 
not  stand  a  strict  literal  interpretation.  The  failure  of  pay- 
ment which  ii  to  subject  the  subscriber  to  a  judgment,  is  by 
the  words  of  the  section,  **  a  failure  to  pay  the  sum  required 
within  one  month  after  the  same  shall  have  been  advertised." 
Now  certainly  the  default  contemplated  was  not*the  non-pay- 
ment of  requisitionfor  one  month  after  the  advertisement  made^ 
but  for  one  month  after  the  time  when  according  to  the  adver- 
tisement it  was  required  to  be  paid.  Again  the  motion  for 
judgment  is  according  to  the  words  of  the  act  to  be  made  in 
a  court  of  Wake  or  New  Hanover  county  within  a  year 
after  the  notice^  and  the  only  notice  previously  mentioned  is 
the  advertisement— but  if  the  time  is  to  be  computed  from  the 
date  of  the  advertisement,  the  judgment  might  be  rendered 
before  the  day  on  which  the  instalment  was  required  to  be 


The  section  before  us  is  not  then  expressed  with  such 
critical  precision,  as  to  induce  the  belief  that  we  shall  best 
ascertain  the  legislative  intent  by  a  literal  interpretation  of 

11 
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JvMB,  1B38.  the  text.    It  must  be  helped  by  a  reasonable  construction  to 

WiLMiwe-  ^^®  *^  ^^^  absurdity — ^and  the  enquiry  is,  what  is  its  rea- 

TON  AMD  8onable  construction  in  regard  to  the  matter  immediately 

Ualsioh  .  .-  " 

Rail  Roa»  Under  enquiry. 

CoMPAVY  gy  other  sections  of  the  act,  books  are  to  be  opened  at 
Raleigh,  Wilmington  and  other  places,  under  the  direction  of 
the  commissioners  therein  named  or  of  any  three  persons 
to  be  appomted  by  a  part  of  those  named,  to  receive  sub- 
scriptions for  stock ;  and  on  each  share  or  $100  of  stock 
subscribed,  the  sum  of  $2  is  to  be  paid  down,  and  the  re- 
sidue in  such  instalments,  and  at  such  time  as  may  be  re- 
quired by  the  President  and  Directors.  By  the  terms  there- 
fore-of  his  engagement,  the  stockholder  is  entitled  to  notice 
from  the  President  and  Directors  of  every  instalment  re- 
quired, and  the^time  at  which  the  payment  thereof  is  re- 
quired before  he  is  in  default.  When  therefore  the  11th 
section  declares  that  a  failure  to  pay  within  one  month  after 
the  time  when  the  payment  is  required  to  be  made  by  an 
advertisement  in  a  newspaper  published  at  the  seat  of  go- 
vernment, shall  without  "  further  notice  "  subject  him  to  a 
motion  for  judgment,  it  certainly  in  terms  enacts  no  more 
than  that  t^e  requisition  so  advertised,  and  the  lapse  of  one 
month  thereafter  without  payment  shall  be  plenary  evidence 
of  the  notice' of  the  requisition  to  which  the  stockholder  was 
entitle4  by  the  nature  of  his  engagement ;  and  the  direction 
that  the  Court  shall  give  judgment  accordingly  imports  no 
more  than  that  judgment,  shall  be  rendered  on  motion  for 
the  sum  so  required  and  neglected  to  be  paid.  By  giving 
to  the  enactment  this  construction  we  satisfy  every  word 
of  it.  We  may  indeed  conjecture  that  it  means  more,  but 
we  have  no  judicial  certainty  that  it  has  a  further  meaning. 
The  act  authorizes  the  company  to  get  a  judgment  by  motion, 
and  is  silent  as  to  the  notice  of  that  motion.  This  omission 
may  occasion  perplexity  as  to  the  mode  of  proceeding — 
whether  a  previous  notice  should  be  given  of  the  intended 
motion— or  upon  the  motion  being  made,  process  should 
'  issue  to  the  defendant  to  shew  cause  against  it— but  it  cannot 
be  understood  as  a  legislative  declaration  that  there  may  be 
judgment  without  notice,  process  or  appearance.  Where- 
ever  a  statute  is  silent^  it  must  be  understood  that  the  matter 
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not  therein  provided  for  is  left  to  the  operation  of  the  general  Jmn,  less. 
rules  of  law.    An  abnegation  to  the  defendant  of  the  right  wtuuKaT 
of  being  heard  against  the  alleged  chaise  of  being  a  de-  |^j^^,^^ 
faulting  subscriber,  must  be  very  plainly  expressed  before  it  ^i^  Road 
can  be  supposed  to  have  been  intended.  '.^ 

It  is  said  however,  that  there  is  notice.  The  act  autho-  ^^*"* 
rises  the  motion  to  be  made  only  in  some  County  or  Superior 
Court  of  the  counties  of  Wake  or  of  New  Hanover,  within 
one  year  after  the  time  of  payment  advertised— and  this 
amounts  to  notice  that  the  motion  will  be  made  at  some  one 
of  the  courts  aforesaid,  to  be  held  during  that  period,  and  a 
subscriber  cannot  be  heard  to  complain  of  the  sort  of  notice 
which  the  charter  prescribes.  To  this  there  are  several  suffi- 
cient answers.  In  the  first  place  this  implied  notice  is  only 
to  the  delinquent  stockholder — and  when  a  judgment  has 
been  rendered  against  one  who  has  not  been  heard,  non  can» 
stathut  for  the  judgment  that  he  was  a  stockholder  at  all.  It 
would  be  a  vicious  circle  of  reasoning  to  hold  that  the  notice 
authorized  a  judgment,  and  then  that  the  judgment  proved 
a  notice.  But  this  implied  notice,  is  not  that  which  the  leX'- 
ierr<B  entitles  a  qitizen  to.  To  justify  a  judgment  against 
him,  he  must  have  a  day  in  a  court  certain.  It  were  a  mock- 
ery to  hold  that  notice  to  attend  at  the  twelve  courts  to  be 
holden  during  the  year  in  the  counties  of  Wake  and  New 
Hanover,  for  at  some  one  of  them  the  plaintiffs  would  move 
against  him,  was  legal  notice — a  valid  substitute  for  a  pro- 
cess that  would  warrant  a  default  for  non-appea|-ance. 

It  is  ai^ued  also  that  when  the  right  is  conferred  on  the 
plaintiffs  to  move  for  judgment  against  delinquent  stock- 
holders, the  course  of  proceeding  is  the  same  which  the 
State  pursues  against  her  revenue  officers,  and  there  it  has 
been  held  that  notice  to  the  officer  is  not  necessary.  The 
answer  to  this  argument  is  that  in  the  Revenue  Laws  it  is 
declared  that  no  citation  or  other  warning  shall  be  required 
or  be  necessary  preparatory  to  a  judgment  The  legislative 
will  in  those  cases  is  express— and  the  only  question  which 
the  judiciary  can  entertain  about  it  is  whether  that  will  may 
consist  with  the  will  of  the  people  declared  in  the  Constitu- 
tion. Our  predecessors  have  held,  and  we  suppose  rightfiilly 
held,  that  in  a  case  of  revenue — between  the  State  and  its 
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Jvsrs,  193S.  accounting  officers — the  legislature  may  make  the  books  of 

"wiLMixa-  ^^^  Treasury  a  record — and  render  it  the  duty  of  the  courts 

TON  AND  Qu  motion  to  issue  executions  for  what  shall  thereon  appear 

BAtLRoAoto  be  due.     It  is  not  for  us  now  to  say,  whether  the  lems-. 

9.       lature  can  do  this  with  respect  to  the  books  of  an  individual, 

Rakcb.  .  Qj.  mi  association  of  individuals — ^in  regard  to  his  or  their 

claims  against  other  individuals.     It  will  be  time  enough  to 

determine  that  question  when  the  legislature  shall  have 

made  a  declaration  of  their  will  to  do  it. 

It  is  argued  that  it  was  undoubtedly  the  purpose  of  the 
legislature  to  favour  the  objects  of  the  company,  and  for 
this  purpose  to  facilitate  the  collection  of  its  moneys,  the  es- 
sential and  indispensable  means  of  the  successful  prosecu- 
tion of  these  objects — that  for  this  end  an  option  was  given 
to  the  company  to  proceed  against  the  delinquent  members 
by  motion  or  by  suit  in  the  ordinary  forms  of  law — and  that 
by  this  construction  the  benefit  of  the  option  will  be  in  efiTcct 
taken  away,  as  there  will  be  little  difference  of  expedition 
between  the  different  modes  of  proceeding.  No  doubt  can 
be  entertained  that  the  legislature  did  have  at  heart  the  great 
public  improvement  which  it  was  the  avowed  object  of  this 
enterprising  company  to  accomplish — and  that  the  option 
presented  in  the  charter  for  compelling  payment  of  their 
moneys  subscribed,  was  believed  to  be  an  important  pri- 
vilege— but  it  by  no  means  follows  that  our  construction 
^destroys  the  value  of  it.  We  hold  no  more  than  that  it 
roust  be  exercised  with  a  sacred  regard  to  a  principal  which 
lies  at  the  bottom  of  all  justice  and  fairness,  which  ought 
never  to  be  violated,  and  which  the  legislature  did  not  mean 
to  violate — ^to  pass  on  no  man's  rights  until  he  has  had  the 
opportunity  of  being  heard  in  their  defence. 

It  is  the  opinion  of  this  Courts  that  the  judgment  rendered 
against  the  defendant  was  null — that  according  to  the  esta- 
blished distinction  between  judgments  void  and  judgments 
erroneous,  it  ought  to  have  been  set  aside  on  the  prayer  of 
the  defendant — and  that  the  judgment  of  that  Court  refusing 
to  set  it  aside  should  be  reversed  with  costs. 

Pbr  CimiAX.  Judgment  reversed. 
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Jinia,1838* 
JOHN  M«RAE  V.  DANIEL  H'RAE,  et  tJ.  A|dmr.  McIUk 

V. 

A  perfon,  having  an  account  againat  another  for  work  and  labor  done,  may 
give  the  other  credit  for  such  sums  as  may  be  justly  due  him  on  account,  and 
if  the  balance  be  thereby  reduced  below  aixty  doUare,  may  warrant  for  it 
before  a  single  magistrate,  and  the  other  party  can  neither  object  to  the  joria- 
diction,  nor  msiat  upon  having  hU  account  of  the  aame  items  allowed  aa  a 
Mt-off  to  the  plaintiff's  demand. 

This  was  an  action  of  Assumpsit,  for  work  and  labor 
done  by  the  plaintiff  for  the  defendants'  intestate,  commenced 
by  warrant,  and  carried  by  successive  appeals  to  the  Supe- 
rior Court,  where  it  was  tried  at  Montgomery  on  the  last 
circuit,  before  his  Honor,  Judge  Dick — Plea — a  set-off. 

The  plaintiff  in  his  account,  charged  the  defendant's  intes- 
tate with  six  months*  labor  performed,  at  twelve  dollars  and 
a  half  per  month,  amounting  to  seventy  five  dollars,  and  in 
the  same  account  gave  the  defendants'  intestate  credit  for 
sundry  articles  had  by  him  in  payment,  during  the  time  he 
was  performing  the  labor,  amounting  to  twenty  five  dollars, 
and  sued  out  his  warrant  for  the  balance  due  on  said  account, 
to  wit,  fifty  dollars.  On  the  trial  in  the  Superior  Court,  the 
defendants  claimed  some  other  and  further  credits  amount- 
ing to  seven  dollars,  which  were  allowed  by  the  plaintiff. 

The  defendant  contended  that  the  plaintiff  had  no  right 
to  enter  the  credit  of  twenty-five  dollars,  and  thereby  bring 
his  claim  within  the  jurisdiction  of  a  single  magistrate. — 
And  that  as  he  had  warranted  for  fifty  dollars  only,  they 
were  now  entitled  to  have  their  account  of  thirty-two  dol- 
lars deducted  from  the  amount  sued  for. 

His  Honor  instructed  the  jury  that  the  plaintiff  had  a  right 
to  enter  a  credit  for  articles  iiad  by  him,  in  payment  for  his 
labor,  from  the  defendant's  intestate,  and  to  warrant  for  the 
balance,  due,  and  further,  that  if  the  plaintiff  had  proved  to 
their  satisfaction  that  he  had  performed  the  labor  as  charged 
it  was  for  them  to  say  what  it  was  worth,  and  to  allow  the 
plaintiff  accordingly— that  if  the  evidence  satisfied  them  that 
the  credit  of  twenty-five  dollars  entered  by  the  plaintiff  on  his 
account,  was  for  the  same  articles  for  which  he  stood  charged 
on  the  books  of  the  intestate,  they  ought  not  again  to  allow 
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Jdhs,  l63a  the  credit ;  for  the  defendants'  intestate  had  once  had  the 
"jjj^^'"  benefit  of  it.     The  jury  found  a  verdict  in  favour  of  the  plain- 
1^       tiff,  for  forty-three  dollars,  besides  interest.    The  defendants 
moved  for  a  new  trial,  which  being  refused  and  judgment 
pronounced,  they  appealed. 
Mendenhall  for  the  defendant. 
No  counsel  appeared  for  the  plaintiff. 

RvFFiN,  Chief  Justice.  If  the  objection  to  the  jurisdiction 
were  valid,  it  comes  too  late  after  a  plea  in  bar.— But  we 
think  the  matter  does  not  constitute  a  good  objection,  if  it 
had  been  taken  in  apt  time. 

The  warrant  is  for  a  less  sum  than  thirty  pounds,  which 
is  demanded  as  a  balance  due  for  work  and  labor  done. 
The.  book  debt  act,  1756,  (1  Rev.  Stat.  c.  15,  sec.  1)  requires 
the  plaintiff  to  declare  upon  oath,  that  he  has  given  the 
defendant  all  just  credits ;  and  the  acts  creating  and  extend- 
ing  the  jurisdiction  of  a  single  magistrate  expressly  provide 
the  remedy  by  warrant,  not  only  for  demands,  originally,  of 
30  pounds  or  under,  but  also,  for  a  balance  of  that  amount 
due  for  goods  sold  and  delivered,  or  for  work  and  labor  done. 
Where  there  are  mutual  accounts  the  legislature  intended  to 
make  the  balance  the  true  debt,  for  the  purposes  of  this 
jurisdiction.  If  the  plaintiff  should  not  attempt  to  prove  his 
demand  by  his  own  oath,  he  may  not  be  confined  to  this 
method  of  proceeding,  but  may  sue  in  a  court  of  record,  and 
leave  it  to  the  defendant  to  insist  on  his  set-off.  But  it  is 
not  a  fraud  on  the  jurisdiction  of  the  courts,  nor  an  evasion 
of  the  statutes  to  allow,  in  the  first  instance,  all  the  just 
counter-demands  of  the  other  party,  and  thereby  reduce  ^  the 
balance  due  "  to  a  sum  within  the  jurisdiction  of  the  Justice 
of  the  Peace.  The  credits  entered  by  the  plaintiff  in  this 
case  are  not  fictitious  and  given  for  the  mere  purpose  of  the 
summary  proceeding,  but  are  truly  for  payments,  or  a  just 
set-off;  and  the  case  is  therefore  within  the  letter  and  policy 
of  the  statutes  which  give  this  as  a  fair  mode  of  settling,  and 
a  summary  method  of  collecting  small  demands. 

Both  law  and  justice  alike   forbid  the  allowance  of  the 
sums  claimed  by  the  defendant  as  deductions  from  the  bal- 
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ance  of  the  plaintiff's  account  upon  proof  at  the  trial,  since  Jmrst  1838. 
he  had  already  the  benefit  of  them  by  the  admission  of  the  mcMoums 
plaintiff  on  the  face  of  the  account.  Stow 

« 

Per  Cubiam.  Judgment  affirmed. 


JOHN  McMORINE  v.  GEORGE  STOREY,  Ez'r. 

One  who  intermeddlefl  with  the  goods  of  a  deceased  person,  e^fter  the  will  ta 
proved,  or  administration  panted,  cannot  be  sued  by  a  creditor  as  executor 
detfon  tori,  unless  where  he  claims  under  a  fraudulent  deed.  But  if  he  had 
intermeddled  htfore  the  appointment  of  a  legal  administrator,  be  may  be 
charged  as  executor  <U  ton  torty  then  being  a  legal  administrator  at  the  date 
of  the  writ. 

This  was  an  action  of  Assumpsit  brought  by  the  plaintiff 
against  the  defendant  to  charge  him  as  executor  de  son  tort 
of  one  David  Davis.  The  defendant  pleaded  ne  unques 
executor^  and  the  cause  was  tried  on  this  issue  at  Pasquotank, 
on  the  last  circuit  before  his  Honor,  Judge  Settle. 

The  plaintiff  proved  his  debt  against  Davis,  and  his  insol- 
Tency.  He  then  exhibited  the  record  of  a  suit  which  had 
been  determined  in  Pasquotank  Superior  Court,  at  the 
Spring  Term,  1835,  at  the  instance  of  John  Williams  the 
rightful  administrator  of  the  same  David  Davis,  against  one 
Joseph  Davis.  It  was  admitted  that  John  Williams  then 
was  and  still  continued  to  be  the  rightful  administrator  of 
David  Davis.  This  suit  was  brought  for  the  recovery  of 
certain  slaves  then  in  the  possession  of  Joseph  Davis,  and 
alledged  to  be  the  property  of  David  Davis'  administrator. 
It  was  further  proved  by  the  plaintiff  that  on  the  trial  of  that 
Buity  Joseph  Davis  set  up  a  claim  to  the  slaves  as  his  own 
property,  under  an  execution  sale  against  David  Davis, 
alledged  to  have  been  made  by  one  Hezekiah  Cartwright 
formerly  a  constable  of  Pasquotank  county.  By  the  record 
of  that  suit,  it  appeared  simply  that  the  jury  found  a  verdict 
therein  in  favour  of  the  defendant.  The  plaintiff  then 
proved  by  Cartwright  that  he  never  made  a  sale  of  David 
Davis'  property,  and  that  he  knew  nothing  of  the  sale  of  the 
negro  woman,  who,  with  her  children,  were  the  negroes  in 
controversy  in  the  action  referred  to  at  the  instance  of  Wil* 
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■ 

JuKs,  1838.  liams.    It  was  further  proved  by  the  plaintiff  that  David 

McMouKs^^^i^  had  been  in  possession  of  these  negroes  for  fourteen  or 

AfJL,,    fifteen  years  before  his  death,  after  which  they  went  into  the 

possession  of  Joseph   Davis,  who  continued  to  hold  them 

until  bis  death,  which  occurred  about  a  year  after  the  death 

•  of  David.    After  the  death  of  Joseph  Davis  the  slaves  were 

taken  possession  of  by  the  defendant,  his  executor,  who 

claimed  them  as  the  property  of  his  testator. 

His  Honor  charged  the  jury  that  if  they  believed  that  the 
alledged  conveyance  from  David  to  Joseph  Davis  was  made 
with  the  intent  to  hinder,  delay  or  defraud  the  creditors  of 
David  Davis,  it  was  fraudulent  and  void,  and  if  Joseph 
Davis  in  the  action  that  was  brought  at  the  instance  of  the 
rightful  administrator  of  David,  set  up  a  fraudulent  claim  to 
the  negroes,  and  defeated  that  action,  then  a  creditor  of 
David  would  have  a  right  to  maintain  this  action ;  and  if  they 
believed  that  the  plaintiff  had  proved  his  claim  against  David, 
he  was  entitled  to  recover.  The  jury  under  this  charge, 
found  a  verdict  for  the  plaintifi^  and  the  defendant  appealed. 
A,  Moore  for  the  defendant  contended  that  where  there  is 
1^ rightful  executor,  no  other  can  be  sued  as  executor  de  son 
tort  except  in  the  case  of  a  fraudulent  transfer  of  goods  by 
the  testator,  and  that  in  this  case  there  was  no  evidence  of 
such  a  fraudulent  transfer,  and  he  cited  the  cases  of  Bayner 
V*  Robinsouy  3  Dev.  431^,  and  Norfleet  v.  Riddicky  Ibid,  221. 
Kinney  and  /.  H.  Bryan  for  the  plaintiffs  insisted  that  as 
there  was  a  judgment  against  the  rightful  executor  in  the 
suit  brought  by  him  for  the  negroes,  the  creditors  could  not 
get  their  money  unless  they  be  allowed  to  sustain  this  action, 
and  they  cited  Osborne  v,  Mos9,  7  Johnson^s  Rep.  160. 

Daniel,  Judge.  The  plaintiff  was  a  creditor  of  David 
Davis  deceased,  and  he  has  brought  this  action  of  assumpsit 
against  tlie  defendant,  charging  him  av  executor  de  son  tort 
of  the  said  Davis.  Plea — ne  ttnques  executor.  The  case 
states  that  before  the  time  the  slaves  (which  were  assets  of 
David  Davis'  estate)  came  to  the  possession  of  Storey,  the 
defendant,  there  had  been  a  legal  administrator  of  David 
Davis  appointed. — There  is  nothing  in  the  case  to  shew,  why 
the  legid  adnunistrator  could  not  in  his  action,  have  recovered 
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the  slaves  of  Storey.  There  never  was  any  conveyance  or  Jvkm,  1838* 
alienation  of  them  by  David  Davis  to  any  other  person,  McMobins 
cither  good  or  fraudulent  as  to  his  creditors.  The  law  seems  ^^^^^ 
to  be  settled,  that  when  the  will  is  proved,  or  administration  admr. 
is  granted,  and  another  person  then  intermeddles  with  the 
goods,  this  shall  not  make  him  executor  de  son  tort  by  con- 
struction of  law,  because  there  is  another  representative  of 
right  against  whom  the  creditors  can  bring  their  actions ; 
and  such  a  wrongful  intermeddler  is  liable  to  be  sued  as  a 
tresspasser— Williams  on  ExVs,  139.  If  the  defendant  had 
intermeddled  with  the  assets  before  the  appointment  of  the 
legal  administrator,  the  plaintiff  might  have  then  sued  him  as 
executor  de  son  torU  notwithstanding  there  had  been  at  the 
date  of  his  writ,  a  legal  administrator.  KellomY.  Westcombe^ 
fVeemen,  122— Williams  on  Ex*rs,  139.  But  here  the  inter- 
meddling by  the  defendant  with  the  assets,  was  after  the 
appointment  of  the  legal  administrator ;  therefore  the  plaintiff 
had  no  right  to  charge  Storey  in  an  action  as  executor  of  his 
own  wrong.  There  is  nothing  in .  the  case  to  show  that 
David  Davis  ever  made  any  conveyance  of  the  slaves  to 
Joseph  Davis  for  the  pursose  of  defrauding  his  creditors,  or 
for  any  other  purpose.  The  charge  of  the  Judge  to  the  jury, 
was  upon  a  supposed  state  of  facts  which  did  not  exist.  We 
think  there  must  be  a  new  trial. 


Per  Citriam.  Judgment  reversed. 


NOAH  SMITHERMAN  adm'r.  v.  NANCY  SMITH  etal. 

Wherei''upon  the  endoraeineDt  of  a  note,  it  was  agreed  by  parol  between  the  en- 
dorser and  endorsee,  that  if  the  former  wonkl  execute  to  the  latter  a  deed  for 
a  tract  of  land,  the  latter  wonld  strike  out  the  endorsement,  and  release  the 
endorser  from  all  liability  thereon,  and  the  endorser  did  afterwards  execute  a 
deed  for  the  tract  of  land,  which  was  accepted  by  the  endorsee,  U  vfat  held 
that  proof  of  those  facts,  was  not  cTidence  tending  to  establish  a  contract  va* 
liani  from  that  contained  in  the  written  endorsement,  and  was  competent  to 
establish  an  accord  and  satisfaction. 

a 

This  was  an  action  of  Debt  brought  by  the  administrator 
of  the  assignee  of  a  negotiable  bond  against  the  makers  and 

12 
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Juki,  1838.  endoTSor.  The  makers  suflfered  a  default,  but  the  endorser 
Smithes-  entered  among  other  pleas  that  of  an  accord  and  satisfaction^ 
^^^-  Upon  the  trial,  at  Moore,  on  the  last  circuit  before  hi» 
i  Smith.  Honor  Judge  Dick,  the  defendant,  the  endorser,  offered  ta 
prove  by  parol,  that  at  the  time  he  sold  and  endorsed  tho 
bond  to  the  plaintiff's  intestate,  it  waa  agreed  between  tbem^ 
that  if  the  endorser  would  execute  a  deed  for  a  certain  tract 
of  land  to  the  endorsee,  the  latter  would  strike  out  the  en* 
dorsement  on  the  bond  and  release  the  endorser  from  all  li» 
ability  thereon,  and  look  to  the  makers  only  for  payment. 
And  the  endorser  offered  to  prove  further,  that  in  pursuance 
of  said  agreement  he  had  afterwards  executed  and  delivered 
a  deed  for  the  land  to  the  plaintiff's  intestate.  This  evi- 
dence was  objected  to  by  the  plaintiffs,  and  rejected  by  the 
Court  upon  th^  ground  that  it  went  to  establish  a  contract 
variant  from  that  contained  in  the  endorsement.  A  verdict 
was  found  for  the  plaintiffs,  and  the  defendant  appealed* 

No  counsel  appeared  for  the  defendant. 
'  Mendenkallf  for  the  plaintiC 

Daniel,  Judge.  The  defendant  (the  endorser  of  the 
bond,)  pleaded  **  accord  and  satisfaction,**  and  on  the  trial 
ofiered  to  prove,  that  at  the  time  of  the  endorsement,  it  waa 
agreed  between  himself  and  the  plaintiff's  intestate,  that  if 
he  would  execute  a  deed  for  a  certain  tract  of  land  to  the 
endorsee,  thenthe  endorsement  should  be  stricken  out,  and 
that  he,  the  ^^^r,  should  be  released  from  all  liability ; 
and  that  in  I^^B  did  afterwards  execute  und  deliver  to 
the  endorsee,  (t^  plaintiff's  intestate,)  a  deed  for  the  said 
tract  of  land.  The  Court  rejected  this  evidence,  on  the 
ground  that  it  would  establish  a  contract  variant  from  that 
contained  in  the  endorsement.  It  seems  to  us,  that  the 
Court  misconceived  the  object  of  the  defendant.  It  was 
not  to  set  up  by  parol  evidence  an  executory  contract,  made 
at  the  time  of  the  endorsement,  variant  from  that  which  the 
law  raised  from  the  written  endorsement  itself;  but  it  was 
intended  to  shew  from  the  agreement  respectmg  the  land, 
entered  into  at  the  time  of  the  endorsement,  and  from  the 
endorsee's  taking  the  deed  for  that  very  tract  of  land  at  a 
subsequent  time,  a  subsistii^  agreement  carried  into  full  ex- 
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tecution  by  the  parties  subsequent  to  the  time  of  the  endorse-  JtnrK,'l8aa 
menty  so  as  to  amount  to  an  accord  and  satisfaction  of  the  smithbs- 
defendant's  liability  under  the  written  endorsement.     In     "^J*- 
this  fight  we  think  the  evidence  was  admissible.     The  de-    Smrm, 
fendant  wished  to  shew  by  the  evidence  that  he  was  dis- 
charged fix)m  the  endorsement,  by  the  endorsee's  subse- 
quently receiving  satisfaction^  by  accepting  a  deed  for  the 
land ;  and  that  the  accord  was  repeated  by  the  parties  at  the 
time  the  deed  was  accepted,  was  a  fact  which  might  fairly 
be  inferred  by  the  jury  from  the  evidence.    We  are  of  opi- 
nion that  there  must  be  a  new  trial. 

Per  Cubiam.  Judgment  reversed. 


THOMAS  KAYWOOD  ct  al.  v.  THOMAS  BARNETT  adm'r.  of 

THOMAS  KAYWOOD  senr. 

In'a  petition  tgainst  an  administrator,  upon  an  issue  made  up  to  try  whether  the 
petidonera  are  the  next  of  kin  of  the  intestate,  the  siyeties  to  the  administra- 
tion bond  are  competent  witnesses  for  the  defendant,  they  being  neither  parties 
nor  privies  to  the  teoord. 

In  questions  of  pedigree,  declarations  of  deceased  persons,  to  be  adntisBlble, 
must  be  derived  from  those  who  are  connected  with  the  family. 

^'  The  plaintiffs  filed  their  Petition  against  the  defendant 
as  the  administrator  of  Thomas  Kaywood  senior,  alleging 
that  they  were  the  next  of  kin  of  his  int^ate,  and  praying 
for  distribution.  They  stated  that  theyi||er^  the  legitimate 
children  of  Stephen  Kaywood,  who  was  a  brother  of  the  in- 
testate Thomas,  and  who  died  before  the  said  Thomas. 

The  defendant  in  his  answer  admitled  that  he  was  the  ad. 
ministrator  of  Thomas  Kaywood  senior,  but  denied  that  the 
plaintifis  were  the  next  of  kin  of  his  intestate.  He  .alleged 
that  his  wife  Ann,  was  the  legitimate  and  only  child,  and 
next  of  kin  of  his  intestate. 

The  Court  thereupon  ordered  two  issues  to  be  made  up, 
and  submitted  to  a  jury — 1st.  Were  the  petitioners  the  next 
of  kin  of  Thomas  Kaywood  senior,  deceased  7  2nd.  Was 
Ann,  the  wife  of  the  defendant,  the  legitimate  daughter  of 
the  said  deceased '{ 
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Jo!vx,  1898.  On  the  trial  of  these  issues  at  Burke,  on  the  last  circuit 
Katwooo  before  his  Honor  Judge  Nash,  the  depositions  of  two  men, 
•t  aL  iQ  ^it^  £,,  Moore  and  J.  Young,  were  offered  on  the  part  of 
fUmKWTT.  the  defendant.  These  depositions  were  objected  to  by  the 
plaintiffs,  because  the  deponents  were,  as  they  alleged,  in- 
terested, being  sureties  for  the  defendant  on  his  administra- 
tion bond.  The  objection  was  oyerruled  by  the  Court,  and 
the  depositions  were  read.  His  Honor,  in  charging  the  jury, 
told  them,  that  in  looking  over  the  depositions,  whenever 
they  found  a  witness  speaking  as  to  pedigree  from  general 
report,  they  should,  in  making  up  their  verdict*  reject  such 
testimony :  that  hearsay  was  evidence  of  pedigree,  but  it 
must  be  hearsay  coming  from  some  member  of  the  family ; 
or  from  some  other  person  who  from  his  situation  and  con- 
nection with  the  party,  had  an  opportunity  of  knowing  the 
facts. 

The  jury  returned  a  verdict,  that  the  petitioners  were  not 
the  next  of  kin,  and  distributees  of  Thomas  Kaywood  se- 
nior, the  defendant's  intestate ;  and  the  plaintiffs  appealed. 

No  counsel  appeared  for  the  plaintiffs. 

Burton  4*  CaldwtU^  for  the  defendants. 

Daniel,  Judge,  after  stating  the  case,  proceeded  as 
follows :  —The  first  question  arising  in  the  case  is,  did  the 
Judge  act  right  in  admitting  the  depositions  to  be  read  in 
evidence  7  The  deponents  Moore  and  Young  had  no  in. 
terest  in  this  re^d,  for,  as  they  were  no  parties  to  it,  it 
could  never  be^ven  in  evidence  for  or  against  them. 
Neither  could  any  actual  loss  or  gain  result  to  them  simply 
and  immediately  from  the  veixlict  and  judgment.  But  it  is 
said,  that  if  the  witnesses  are  so  situated  that  a  legal  right 
or  liability,  or  discharge  from  liability  would  immediately 
result,  they  would  be  incompetent.  Now  it  is  enough  to  say 
in  answer  to  this,  that  under  our  law  it  would  be  clearly  com- 
petent for  the  plaintiffs  to  institute  an  action  on  the  adminis- 
tration bond  against  the  sureties  separately  from  their  prin- 
cipal, and  >  that  upon  such  an  action  they  could,  in  no  way, 
either  by  plea  or  as  evidence  avail  themselves  of  the  judg- 
ment rendered  against  the  plaintiffs  in  this  case.  Not  being 
parties  nor  privies  to  the  record  they  could  neither  be  bene- 
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fitted  nor  prejudiced  by  the  jadgment  therein  ;-*neither  be  JvKE,i83a. 
fixed  with,  nor  discharged  from  any  legal  liability.    In  an  KavwooT 
action  on  a  joint  and  several  promissory  note,  if  the  action     ^^^^' 
is  against  the  principal  the  surety  is  a  witness  either  for  the  Baamitt. 
plaintiff  or  tho  defendant ;  for  if  the  surety  be  afterwards  in  an  acti- 
sued  on  the  note,  and  the  debt  be  recovered  of  him,  lie  can  ancfM^'eral 
again  recover  of  his  principal  the  debt  and  costs.    Byles  on  prom»«ory 
Bills  of  Exchange,  236,  237*    So  if  Moore  and  Young  were  action  is 
foade  liable  on  the  bond,  they  could  again  recover  the  debt  p^nclpai  * 
and  costs  a^^st  Barnett.      We  therefore  think,  they  had  '^^"f'  '^^ 

.  .  ,        ,  .  ^  surety  may 

not  such  an  mtercst  as  to  render  them  mcompetent.  be  a  wU- 

The  charge  of  the  Court  as  to  pedigree,  is  not  objedtiona-  for^the  ^  ^ 
ble.  To  warrant  the  admission  of  declarations  relating  to  B^*"!!?  ? 
pedigree,  it  is  essential,  1st,  that  the  parties  who  made  the 
declarations  be  proved  to  be  dead:  2ndly,  that  the  declar- 
ants were  Hkely  to  know  the  facts.  The  tradition  must 
therefore  be  derived  from  persons  so  connected  with  the 
family,  that  it  is  natural  and  likely,  from  their  domestic 
habits  and  connections,  that  they  arc  speaking  the  truth, 
and  that  they  could  not  be  mistaken.    2  Starkic  on  Ev. 

M4,  605.    We  are  of  the  opinion  that  the  judgment  must  be 
affirmed. 

Per  Curiam.  Judgment  affirmed. 


JESSE  R.  SILER  0.  ARTHUR  BLAKE  adm'r.  of  DANIEL 

BLAKE.  < 

A  sheriflTis  not  entitled  to  commissions  upon  a  JUri  fada*^  thoush  the  defen* 
dantpay  the  money  to  the  plaintiff  while  thejE./a  is  in  his  hands,  i^at  the 
time  the  defeiKlant  held  no  property  upon  which  the /./a.  could  he  levied. 

An  appeal  will  not  be  sustained  where  there  is  no  judgment  between  the  parties, 
nor  at  the  instance  of  one  who  is  not  a  party  to  the  cause. 

This  was  a  Scire  Facias,  to  subject  the  defendant's  own 
goods  to  the  payment  of  a  jtidgment  obtained  against  him 
for  a  debt  of  his  intestate.  No  pleas  were  put  in  by  the 
defendant ;  but  certain  facts  agreed  were  submitted  to  his 
Honor  Judge  Settle,  at  Macon,  on  the  last  Fall  circuit. 
The  facts  were  as  follows:— An  execution  issued  upon  the 
judgment  obtained  as  above  stated,  directed  to  the  Sheriff  of 
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Juirt,i83a  Buncombe  County,  commanding  him  to  make  the  sum  men« 
gj^^~  tioned  in  said  judgment,  of  the  goods  and  chattels  of  l)aniel 
^-  Blake  deceased,  in  the  hands  of  his  administrator  Arthur 
Blake.  There  were  no  goods  and  chattels  of  the  intestate 
in  the  hands  of  the  administrator  on  which  the  execution 
.  could  be  levied,  but  the  proceeds  of  the  goods  and  chattels  of 
the  intestate  sold  by  the  administrator  were  then  in  his 
hands.  A  few  days  previous  to  the  return  day  of  the  ex* 
ecution,  and  while  the  fieri  facias  was  in  the  hands  of  the 
sheriff,  the  administrator  paid  to  the  plaintiff  the  amount  of 
the  debt,  the  administrator  agreeing  to  pay  all  costs.  This 
payment  was  unknown  to  the  sheriff  at  the  time  he  returned 
the  execution.  The  return  was,  that  there  was  no  property 
to  be  found  subject  to  the  execution.  Upon  these  facts  it 
was  submitted  to  the  court  whether  the  sheriff  of  Buncombe 
was  entitled  to  commissions  upon  the  money  paid  by  the  de- 
fendant to  the  plaintiff.  His  Honor  decided  that  the  sheriff 
was  not  entitled  to  commissions ;  whereupon,  the  transcript 
stated  there  was  a  judgment  for  the  defendant,  from  which 
an  appeal  was  prayed  and  granted. 
No  counsel  appeared  for  either  party. 

Gaston,  Judge.  The  decision  of  the  court  below  on  the 
question  of  commissions  is,  as  we  think,  correct.  The  act 
of  Assembly  fixing  the  compensation  of  sheriffs,  (1  Rev. 
Stat.  c.  105,  sec.  21,)  after  giving  specific  fees  for  specific 
services,  declares  a  sheriff  entitled  to  receive  ^  for  selling  the 
estate  of  an  intestate,  to  be  allowed  by  the  Court,  not  ex- 
ceeding two  and  a  half  per  cent ;  for  executing  a  warrant  of 
distress,  or  an  execution  against  the  body,  two  and  a  hi^lf  per 
cent,  and  for  all  monies  collected  by.  him  by  virtue  of  any 
levy,  two  and  a  half  per  centum,  and  the  like  commissions 
on  all  moneys  that  may  be  paid  the  plaintiff  by  the  defendant 
while  such  precept  is  in  the  hands  of  the  sheriff."  The  difii- 
culty  in  construing  the  last  clause  is  in  ascertaining  the  mean- 
ing of  the  words  "  such  precept.*'  The  reference  is  to  the 
execution  meant  in  the  clause,  immediately  preceding  under 
the  words,  "  collected  by  virtue  of  any  levy,** — and  as  ex- 
press provision  had  been  made  for  commissions  in  executing 
a  warrant  of  distress  and  an  execution  against  the  body,  we 
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may  be  satisfied  that  neither  of  these  was  therein  intended,  j^^^  i^^^ 
The  precept  contemplated  was  then  an  execution  against  "T^T"' 
property,  and  it  might  be  contended  that  *'  by  siich  precept"  is       v, 
to  be  umierstood  an  execution  against  property  levied.  On  the      ^'^"^ 
other  hand  this  interpretation  is  not  readily  reconciled  with 
the  words  **  while  in  the  hands  of  the  sheriff."    But  however 
this  may  be,  we  cannot  belieye  that  the  legislature  meant  to 
give  the  sheriff  a  commission  on  money  paid  by  the  defcn« 
dant  to  the  plaintiff  unless  the  execution  in  the  hands  qf  the 
sheriff  was  one  by  which  the  collection  of  the  money,  had  it 
not  been  anticipated  by  the  parties,  might  have  been  coerct'd. 
In  the  case  stated  it  is  agreed  as  a  fact,  that  the  defendant 
held  nothing  on  which  a  levy  could  be  made,  and  the  sheriff 
made  that  return  on  the  execution. 

Although  we  approve  of  the  decision  thus  made,  we  have  a 
difficulty  on  the  transcript  in  knowing  what  to  do  with  the 
case.  The  record  shews  a  scire  facias  sued  out  at  the  in- 
stance of  tlie  plaintiff,  requiring  of  the  defendant  to  shew 
cause  wherefore  execution  should  not  issue  against  the  de- 
fendant's proper  goods  and  chattels,  to  satisfy  a  judgment 
theretofore  obtained  against  him  in  his  representative  cha- 
racter. To  this  scire  facias  there  are  no  pleas,  so  that  it  is 
not  judicially  seen  what  is  disputed  between  the  parties.  But 
a  case  is  stated  upon  which  the  opinion  of  the  Court  is  asked, 
whether  the  defendant  is  liable  for  commissions  claimed  by 
the  sheriff  of  Buncombe  County.  It  does  not  appear  from 
the  case,  what  judgment,  upon  the  agreement  of  the  parUes, 
18  to  be  acknowledged  and  rendered  between  them  accordingly 
as  the  oppinion  of  the  Court  may  be  for  or  against  the  de- 
fendant upon  this  claim  of  the  sheriff.  If  it  did,  then  the 
judgment  would  follow  that  agreement,  and  be  correct  or 
erroneous,  as  the  opinion  by  which  it  was  to  be  regulated, 
might  be  right  or  wrong.  Where  there  is  no  agreement 
for  acknowledging  a  judgment,  then  the  judgment  is  the  sen- 
tence of  the  law  upon  the  matter  contained  in  the  record — 
and  we  should  say  in  this  case,  that  there  being  no  plea — 
nor  default  taken  for  want  of  plea— any  judgment  between 
the  parties,  as  the  act  of  the  Court,  would  be  premature, 
and  the  course  erroneous.  Upon  the  whole  however,  we 
believe^  that  a  ju^lgment  between  the  parties  has  not  been 
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JvHB,  1838.  rendered.  The  transcript  speaks  indeed  of  a  ''judgment  for 
^b"^""  the  defendant,  from  which  an  appeal  was  prayed  and  grant- 
V.  ed,**  but  it  does  not  set  forth  that  judgment,  nor  who  appealed 
therefrom.  Upon  comparing  the  alleged  judgment  with  the 
subject  matter  on  which  it  was  asked,  we  think  that  we  are 
not  warranted  in  saying  that  more  was  done  below  than  to 
declare  that  the  sheriff  was  not  entitled  to  the  commissions  he 
asked  of  the  defendant ;  and  as  in  this  collateral  controversy 
^the  sheriff"  is  represented  as  the  claimant,  we  are  to  under- 
stand that  he  has  appealed  from  the  determination  against 
his  claim.  Who  is  the  person  called  **  the  sheriff  of  Bun- 
combe'' does  not  appear — and  if  it  did,  we  do  not  know  him 
as  a  party  in  this  cause.    He  cannot,  therefore,  appeal  in  it. 

The  Court  directs  the  case  to  be  dismissed,  as  not  being 
properly  before  it. 

Per  Curiam.  Case  dismissed. 


OLLEN  MOBLEY  v.  JOHN  A.  FOSSETT. 

Where  an  agreement  in  writing  was  made  for  ther  eichange  of  slaves,  and  one 
of  the  parties  afterwards  refused  to  complete  the  contract,  it  \jBa9hdd  that  the 
latter  might  maintain  an  action  of  assumpsit  on  the  special  agreement. 

'  This  was  an  action  of  Assumpsit  in  which  the  plaintiff 
declared  upon  a  special  agreement  for  the  exchange  of  slaves. 
On  the  trial  at  Sampson,  on  the  last  circuit,  before  his  Honor 
Judge  DicKr  the  proof  was  as  follows:— The  defendant 
being  the  owner  of  a  sdave  by  the  name  of  Squire,  wrote  a 
letter  to  the  plaintiff  proposing  to  exchange  Squire  with  him 
for  either  one  of  two  slaves  belonging  to  the  plaintiff,  by 
the  names  of  Sam  and  Balaanc,  if  the  plaintiff  would  carry 
one  of  said  slaves  to  the  defendant  at  Hillsborough.  The 
plaintiff  immediately  agreed  to  the  proposition,  and  sent  an 
agent  with  the  slave  Sam,  and  also  a  bill  of  sale  for  him  to 
the  defendant,  and  a  letter  informing  the  defendant  that  he, 
(the  plaintiff)  accepted  the  offer  made.  The  agent  on  hi» 
way  met  with  the  defendant  in  Raleigh,  and  handed  him 
the  plaintiff's  letter,  and  at  the  same  time  tendered  to  himi 
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the  slave  Sam,  with  the  bill  of  sale,  and  offered  to  de-  jun,  issa 
liver    Sam    either  at   Raleigh  or   Hillsborough,   and   re-   Moi^T" 
ceive  in  exchange  the  slave  Squire,  according  to  the  agree-  p^'^ 
ment.     The  defendant  then  refused  to  take  Sam,  and. de- 
clared  that  he  would  not  receive  him  at  any  place,  nor 
would  he  deliver  Squire.    Upon  this  evidence  the  Judge 
directed  a  nonsuit,  on  the  ground  that  the  plaintiff  had  mis- 
conceived his  action — that  be  ought  to  have  brought  either 
trover  or  detinue :  whereupon  the  plaintiff  appealed. 

Strange^  for  the  plaintiff. 

No  counsel  appeared  for  the  defendant 

Daniel,  Judge.    After  stating  the  case,  proceeded  as  fol- 
lows : — The  mode  of  contracting  for  this  species  of  property, 
prescribed  by  the  act  of  1819,  (i  Rev.  stat.  c.  50.  sec.  8,) 
that  is,  in  writing  signed  &c.,  was  complied  with  by  the^|,g„g 
parties.      The  defendant's  positively  refusing  to  take  thePB^^.i* 
slave  Sam  at  all,  dispensed  with  the  necessity  of  a  tender  bis  agree- 
of  him  at  Hillsborough,  2  Stark,  on  Ev.  778.  *  Whether  the  "SJ  a 
plaintiff  had  a  right  to  bring  trover  or  detinue,  it  seems  to  us,  tender  of 
not  necessary  to  determine ;  for  if  he  had,  he  might  waive  at  s  parti- 
such  right,  and  bring  assumpsit  to  recover  damages  for  a  Sn  "iSe  ^ 
refusal  to  deliver  Squire  according  to  the  contract  when  de-  other  party 

,  .  .  apprises 

manded.    Mr.  Starkie  in  his  treatise  on  evidence  (2  vol.  880,)  him  th^the 
says,  **  An  action  by  the  vendee  of  goods,  is  either  on  a  spe-  ceiyetbe 
cial  contract  for  not  delivering  the  goods,  (assumpsit ;)  or  of  JU '^i^afi 
detinue ;  or  of  trover  for  a  conversion ;  or  of  money  had  p«nses 
and  received  upon  a  rescinded  contract ;  or  upon  a  war-  cessity  of 
ranty.**      Here,  the  plaintiff  elected  to  bring  assumpsit,  and  "jjirf  ** 
to  declare  on  the  breach  of  the  special  contract  to  deliver 
the  slave   Squire.    We  think  the  action  was  sustainable. 
The  nonsuit  must  be  set  aside,  and  a  new  trial  had. 

Per  Curiam.  Judgment  reversed* 
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* 

Juki,  ISSS" 

Statb 

,  ••  THE  STATE  d.  JESSE,  A  SLAVE. 

Ad  ftcquitul  upon  an  idictment  for  a  rape  against  a  person  of  coloar,  cannot  bo 
pleaded  in  bar  to  an  indictment  against  ihe  prisoner  for  an  assault  witb  in- 
tent to  commit  the  rape  upon  a  white  female  under  the  act  of  1823,  (1  Kev.  stat. 
c  111,  sec.  78,)  because  both  offences  are  felonies  created  by  different  sta- 
tutes,  and  the  latter  requires  different  allegations  in  the  indictment  and  dif« 
ferent  proof  on  the  trial  from  the  former,  and  because  an  indictment  for  the 
commission  of  a  felonious  act  is  not  supported  by  proof  of  an  intent  to  do  that 
act,  and  an  indictment  for  the  latter  if  a  felony  may  be  sustained  after  an 
acquittal  upon  an  indictment  for  the  former. 

Where  a  person  of  colour  has  been  acquitted  upon  an  indictment  for  a  rape, 
and  is  subsequently  indicted  for  an  assault  with  intent  to  commit  the  rape 
upon  a  white  female  under  the  act  of  1823,  he  cannot  object  upon  the  trial 
that  the  evidence  offered  proves  an  actual  rape,  because  the  jury  may  convict 
for  the  specific  charge  contained  in  the  indictment,  if  the  evidence  proves  that 
charge,  notwithstanding  it  may  also  prove  the  other  charge  for  which  the  ph- 
soner  has  been  formerly  tried  and  acquitted. 

A  former  acquittal,  if  it  cannot  be  pleaded  in  bar  to  a  subsequent  indictment| 
cannot  be  taken  an  advantage  of  as  an  estoppel. 

The  prisoner  was  arraigned  on  the  following  indicUnent 
in  the  Superior  Court  of  Craven. 

^  The  jurors  for  the  State  upon  their  oath  present,  that 
Jesse,  a  slave,  being  a  person  of  colour,  late  of  the  county 
of  Craven,  the  property  of  Sarah  Green,  of  the  said  county, 
on  ibc,  with  force  and  arms  at  &c.,  in  and  upon  B.  W.  in 
the  peace  of  God  and  the  State,  then  and  there  being,  did 
violently  and  feloniously  make  aii  assault,  and  her  the  said 
B.  W.  then  and  there  did  beat,  wound  and  illtreat,  with  in- 
tent unlawfully,  forcibly  and  feloniously  to  commit  a  rape 
upon  the  body  of  her  the  said  B.  W.  being  a  white  female, 
and  with  intent,  her  the  said  B.  W.  violently,  forcibly 
and  against  her  will  then  and  there  feloniously  to  ravish  and 
carnally  know ;  and  other  wrongs  to  the  said  B.  W.  then 
and  there  did,  to  the  great  damage  of  the  said  B.  W.,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  State." 

To  this  indictment  the  prisoner  pleaded  ^  autre  fois  ac- 
quit" and  also  pleaded  over  to  the  felony,  "not  guilty,"  and 
issue  was  joined  upon  both  pleas. 

The  first  plea  set  out  the  record  of  a  former  indictment 
against  the  prisoner  in  the  same   court,  containing  two 
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counts;  the  first  charged  the  prisoner  with  a  felonious  assault  Jin».i838. 
on  B.  W.  and  feloniously  cooimitting  a  rape.  It  described  "g^ATi 
him  as  a  slave  the  property  of  Sarah  Green,  but  it  did  not  ,  *- 
otherwise  describe  him  as  a  ''  person  of  colour,"  nor  did  it 
describe  B.  W.  as  a  white  female.  The  second  count  was 
for  an  assault  with  intent  to  commit  a  rape  on  B.  W.,  and  in 
all  respects  like  the  present  indictment  except  that  it  omitted 
the  term  feloniously  as  applied  to  the  assault  therein  charged. 
On  that  indictment  the  prisoner  was  tried^  and  by  the  jury 
found  not  guilty  of  the  felony  and  rape  charged  on  the  first 
count  of  the  indictment,  and  guilty  of  the  felony  and  as- 
sault, with  intent  to  commit  a  rape,  charged  second  count 
Whereupon  there  was  judgment  of  the  court,  that  the  pri- 
soner should  be  discharged  and  go  acquitted  of  the  premises 
in  the  said  first  count  specified ;  and  the  judgment  upon  tlie 
verdict  upon  the  said  second  count  was  arrested.  (See  ante, 
2  vol.  page  297.) 

Upon  the  trial  of  the  issues  joined  on  the  second  indict- 
ment, at  Beaufort,  on  the  last  circuit  before  his  Honor 
Judge  Saunders,  the  evidence  raised  a  doubt  whether  a 
rape  had  not  in  fact,  been  committed ;  and  the  counsel  for 
prisoner  insisted  thereupon,  that  he  was  entitled  to  a  verdict 
and  prayed  the  court  so  to  instruct  the  jury.  The  court  re- 
fused to  give  such  instruction,  but  charged  them,  that  if  the 
prisoner,  had  in  fact  committed  a  rape,  yet  he  was  not  on 
that  ground,  entitled  to  a  verdict ;  to  all  which  the  prisQner 
excepted.  The  jury  found  the  prisoner  guilty,  and  tha^iie 
had  not  been  before  acquitted  of  the  premises  in  this  in- 
dictment specified  and  charged  on  him.  Sentence  of  death 
being  pronounced  on  the  verdict,  the  prisoner  appealed  to 
the  Supreme  Court. 

Badger  4*  /.  H.  Bryan^  for  the  prisoner. 

The  Attorney  GeneraU  for  the  State. 

RuFFiNy  Chief  Justice,  after  stating  the  case  as  above 
proceeded  as  follows: — The  instruction  prayed  on  behalf  of 
the  prisoner  does  not  specify  on  which  of  the  two  issues  he 
demanded  a  verdict  in  his  favour.  From  the  nature  of  the 
instruction,  and  referring  to  the  evidence  to  which  it  relates, 
it  would  seem  to  be  necessarily  confined  to  the  plea  to  the  fe«> 
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jvvB,  1638.  lony ;  if  so,  the  question  which  has  been  debated,  upon  the 
Statb  effect  of  the  former  indictment  and  the  proceedings  on  it,  as 
J  MB.  in^iitio')^  iQ  ^^'^  other  plea,  does  not  arise  upon  this  record. 
But  as  all  the  matters  were  treated  at  the  bar  as  open,  and 
were  fully  argued  on  both  sides,  the  Court  is  not  inclined  to 
preclude  the  prisoner  from  any  advantage  he  may  possibly 
be  entitled  to ;  and  therefore  has  considered  the  whole  case. 
It  has  been  insisted  that  the  judgment  must  be  reversed  for 
several  distinct  reasons. 

The  first  is,  that  the  record  set  forth  in  the  plea,  of  autre^ 
fois  acquit^  sustains  that  plea,  the  identity  of  the  persons 
and  transactions  being  assumed,  and  that  is  not  disputed 
here. 

In  the  first  indictment,  the  prisoner  was  chai^ged  in.  one 
count,  with  a  felonious  assault  and  committing  a  rape — of 
which  he  was  acquitted ;  and  in  the  second  count,  with  an  as- 
sault, with  intent  to  commit  a  rape,  of  which  he  was  found 
guilty:  but  no  judgment  was  pronounced  thereon,  because  for 
the  want  of  the  word  felonice^  the  offence  was  a  misdemeanor, 
and  of  that  the  Superior  Court  had  not  jurisdiction.  The 
prisoners  counsel  rests  his  case  on  the  verdict  and  judgment 
given  on  the  first  count,  and  claims  to  confine  our  attention 
to  that  part  of  the  former  proceedingi^,  denying  an  opera- 
tion, for  any  purpose,  to  the  other  part  of  the  proceedings. 

If  indeed  it  were  true,  that  upon  an  indictment  for  a  rape, 
the  jury  might  find  the  accused  not  guilty  of  the  rape,  but 
guilty  of  an  assault  with  intent  to  commit  a  rape,  and 
consequently,  that  a  general  acquittal  upon  such  an  indict- 
ment, would  be  a  bar  to  a  subsequent  prosecution  for,  spe- 
cifically, an  assault  with  that  intent,  the  Court  would  yet 
not  be  prepared,  in  this  case  to  admit  without  much  hesi- 
tancy, the  conclusion  necessary  to  the  prisoner.  The  reason 
would  not  seem  applicable  to  an  indictment  with  two  counts, 
in  which  the  two  grades  of  offence,  and  the  facts  necessary 
to  constitute  theita  are  separately  charged  as  distinct  crimes, 
and  the  verdict  expressly  discriminates  between  them  ;  find- 
ing the  prisoner  guilty  of  the  assault,  as  charged  in  one 
count ;  but  ngt  of  the  rape,  as  charged  in  the  other.  It 
would  seem  to  be  the  duty  of  the  Court  to  make  the  verdict 
consistent  with  itself  if  possible.    Perhaps  it  might  there- 
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fere,  if  necessary  for  that  purpose,  be  deemed  a  conviction  Jmrs,  18S8* 
of  the  assault  of  which  the  prisoner  could  be  convicted  on    stats 
the  first  county  notwithstanding  the  general  terms  of  finding      ** 
the  prisoner  not  guilty  of  the  premises  charged  on  that 
count ;  because  the    verdict    expressly    and   afilirmatively 
finds  the  party  guilty  of  an  assault.    But  if  that  would  not 
be  justifiable,  it  is  plain,  that  the  verdict  cannot  be  perverted  , 
into  an  acquittal  of  the  assault,  contrary  to  its  explicit  pur- 
port.    If  not  a  conviction  to  that  extent  in  both  counts,  it 
would  in  itself  be  repugnant — ^since  upon  the  one  count;  it 
affirms  the  prisoner  to  be  guilty  of  an  assault,  of  which  same 
assault,  it  at  the  same  time  affirms  him  to  be  not  guilty  upon 
the  other.    In  such  a  case  there  could  not  be  a  judgment  of 
acquittal ;  but  only  such  proceedings  as  ensue  in  other  cases 
of  insensible  verdicts. 

The  position  of  the  counsel  upon  this  point  is,  therefore, 
in  opposition  to  the  judgment  of  this  Court  upon  the  very 
case  of  this  prisoner,  when  it  was  before  us  on  the  first  in- 
dictment. (See  ante,  2  vol.  p.  297.)  The  judgment  of  ac- 
quittal on  the  first  count,  was  then  affirmed ;  and  the  judgment 
was  arrested  on  the  second  count  because  that  was  regarded 
as  charging  a  distinct  ofience,  wliich  was  not  charged  in  the 
fi^rmer,  or  of  which  the  prisoner  could  not  be  convicted  on 
that  count.  But  as  the  validity  of  the  verdict  in  this  respect 
was  not  then  discussed,  nor  even  adverted  to  at  the  b^r,  nor 
by  ourselves,  the  Court  will  now  proceed  to  enquire  whether 
the  prisoner  was  before  acquitted  of  the  crime,  of  which  the 
present  indictment  accuses  him.  This  will  be  done  inde- 
pendantly  of  the  authority  of  the  adjudication  of  ourselves, 
just  alluded  to,  and  also,  with  reference  only  to  that  part  of 
the  first  verdict  which  acquitted  the  prisoner  on-  the  first 
count  of  that  indictment,  and  without  noticing  the  fact,  that 
the  indictment  contains  more  than  that  count 

The  affirmative  is  asserted  for  the  prisoner,  because  it  is 
said  that  he  might  have  been  convicted  of  the  assault  on  that 
count.  In  the  opinion  of  the  Court  that  is  the  legal  crite- 
rion. The  nature  of  the  evidence  does  not  seem  to  be  an 
infallible  test.  It  is  true,  to  use  the  words  of  Mr.  Justice 
Buu.BR,  ''if  crimes  are  so  distinct  that  evidence  of  the 
aae  will  not  support''  (a  charge  of)  ^  the  other,  it  is  as  incon- 
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JvwB,  1638.  sistent  with  reason,  as  it  is  repugnant  to  the  rules  of  law,  to 
Stati     say,  that  they  are  so  far  th6  same,  that  an  acquittal  of  the 

9. 

Jbm 


^*       one  shall  be  a  bar  to  a  prosecution  for  the  other."    That  two 


crimes  ipust  be  proved  by  different  evidence  does  certainly 
constitute  them  distinct  and  different  crimes,  of  both  of 
which,  the  same  person  may  be  guilty,  and  for  both  of  which 
therefore  he  may  be  prosecuted  concurrently  or  successively. 
The  difference  of  evidence  conclusively  establishes  the  dis- 
tinctness of  the  accusations ;  the  guilt  in  the  one  case,  is  in- 
dependant  of  guilt  or  innocence  in  the  other.  But  it  does 
not  follow  econverso^  that  two  indictments  are  identical  in 
their  accusations,  although  the  same  evidence  may  be  le- 
gally competent  and  sufficient  to  sustain  each — and  particu- 
larly is  this  true  where  the  one  charges  an  act  done,  as  con- 
stituting the  crime,  and  the  other  charges  an  intent  to  do  that 
act  as  constituting  also  a  crime.  Two  species  of  offences  may 
have  several  circumstancesin  common ;  but  to  constitute  either 
offence,  some  other  circumstance  is  to  be  added ;  and  that 
may  be  a  circumstance  peculiar  to  each  and  when  added  as 
a  fact  alledged  in  the  record,  constitutes  each  offences  a  dif- 
ferent one  from  the  other.  Yet  it  is  obvious  that  the  allega- 
tion of  the  distinguishing  fact,  in  the  one  indictment,  may 
be  sustained  in  the  minds  of  the  jury  as  a  rational  inference 
from  proof  on  the  trial  of  the  facts  laid  in  the  other  in- 
dictment. 

Thus,  although  an  assault  with  intent  to  murder,  and  an 
assault  with  intent  to  maim  or  disfigure  are  different  offences, 
and  evidence  to  sustain  an  accusation  of  the  latter,  would 
not  establish  the  former,  yet  it  was  held  in  Coke  and  Wood" 
bnrrCs  case,  that  an  attack  with  intent  to  murder,  with  an 
instrument  which  could  not  but  endanger  the  disfiguring 
would,  where  death  did  not  ensue,  authorise  a  verdict,  under 
the  Coventry  act,  that  the  prisoners  were  guilty  of  an  assault 
with  intent  to  disfigure.  If  the  intent  was  only  to  maim, 
evidence  of  that  intention  would  not  prove  an  intent  to  mur- 
der—which is  a  distinct  and  further  intent  requiring  further 
evidence.  Of  consequence  an  acquittal  upon  an  indictment 
for  an  assault  with  either  intent  would  not  bar  a  subsequent 
one  for  an  assault  with  the  other  intent.  Yet  we  find,  as  to 
the  proof,  that  evidence  of  the  intent  to  murder  involves  the 
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evidence  of  intent  to  maim,  if  the  mode  of  the  murder  in-  Jntm,  i83flL 
▼olves  the  mode  of  maiming  mentioned  in  the  statute.     The     sta^ 
manner  of  the  act,  in  that  case  was  evidence  of  both  intents     ^J^*. 
and  therefore  each  intent  may  be  deduced  from  proof  of  the 
act»  although  each  intent  constitutes  the  act  a  different  of- 
feuce,  and  they  are  accordingly  charged  specifically  differ- 
ent in  the  indictments  respectively.    So  too  in  the  case  of 
burglary ;  which  is  defined  to  be  breaking  and  entering  a 
dwelling  house  in  the  night  time»  and  stealing  goods  therein, 
or  breaking  and  entering  a  dwelling  house  in  the  night- 
time with  intent  to  commit  a  feionv.    Now  in  the  case  of- 
Vdndeicomb  v.  Abbott^  Leach,  Cr.  Cas.  708,  it  was  held, 
that  evidence  of  a  breaking  and  entering  with  intent  to  steal 
goods  was  not  sufficient  to  support  an  indictment  charging 
the  breaking,  entering  and  larceny,— the  same  rule  is  laid 
down  in  Rex  v.  Furnival^  Russ.  &  Ry.  Cr.  Cas.,  445.     It  is 
usual  indeed  not  to  charge  the   larceny  although  actually 
committed  ;  because  the  intent  to  commit  it  constitutes  the 
crime,  or  at  least  one  species  of  it,  and  the  charge  of  the 
intent  may  be  supported  by  any  evidence  sufficiently  denot- 
ing it,  although  short  of  an  actual  larceny,  and  is  fully  sup- 
ported by  proof  of  the  stealing.    The  perpetration  of  the  It  w  not 
felony  is  indeed  the  usual  proof  of  the  intent.     Locost  and  to  make  a 
Villains  case,  Kel.  30,  and  it  is  even  said  to  be  the  best  evi- i^^^K^^^* 

'  '  in  one  in- 

dence  of  it.     Arch.  Cr.  Plea,  260.     It  is  not  therefore  suffi-  dictmenta 
cient  to  make  adjudgment,  on  one   indictment,  a  bar  tOiberthat 
another,  that  evidence  of  the  facts  alleged  in  the  first  would  [hi^facw^' 
also  be  evidence  of  the  facts  alleged  in  the  latter ;  for  in  alleged  in 

thfi  first 

the  case  of  Vandercomh  and  Abbott^  the  Court  held— not-  wduld  also 
withstanding  the  proof  of  stealing  is  evidence  of  the  intent  to  ^  i^SelJcta 
steal — ^that  an  acquittal  upon  an  indictment  for  the  burglary  aiiefed  Id 
and  stealing  the  goods,  was  not  good  as  a  plea  to  a  second  Aaanac-' 
indictment,   for  the  burglary  with  intent  to  steal    Why  ?  2n."n*in?" 
Because  upon  the  first  indictment,  the  prisoner  could  not  ^ictmei.t 

•        It  /.     n         •  II  1    for  the  bur- 

have  been  convicted  by  proof  of  an  intent  to  steal,  but  only  giary  and 

on  proof  of  an  actual  stealing.    He  had  therefore,  been  ac-  n^alSr* 
quitted  only  of  not  having  stolen,  but  had  not  been  acquitted  •^^Jg'J^^jf 
of,  nor  charged  with  purely  an  intent  to  steal ;  which  in-  for  the  bur- 
tent  was  itself  one  species  of  burglary,  and   might  havef„^^J^ 
been  entertainedy  although  never  carried  into  execution. '^'^ 
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jvMB,  1838.  Mn  Justice  Bvllbr  in  delivering  the  opinion  of  the  Court  in 

State     ^^^^  case,  therefore  lays  down  the  principle  in  tiiese  words ; 

«•       *<  that  unless  the  first  indictment  were  such  as  the  prisoner 

might*  have  been  convicted  upon  by  proof  of  the  facts  coU' 

ta?upon"a'  tained  in  the  second  indictment,  an  acquittal  on  the  first  can 

former  in-  [^^  ^o  bar  to  the  second/'     In  other  words,  we  are  to  in- 
dictment        .  •     1  n 
can  be  no  quire  whether  the  facts  alleged  in  the  two  indictments^  are 

cond^un^  actually  or  legally  the  same :  if  they  be,  the  accused  cannot 
former"  be  a  second  time  put  on  trial — ^if  they  be  not,  he  is  tried  but 
were  such  once  on  the  same  accusation. 

Mner"  The  principle  thus  deduced,  seems  to  the  Court  to  be  de- 

Seen  con^*  cisive  against  the  plea  of  the  prisoner.     The  comparison  of 
▼ictcd  up-  the  present  indictment  with  the  first  count  in  the  former  in- 
proof  of  the  dictment  displays  at  once  such  marked  difierences  between 
'^a^edin   them  as  to  render  it  palpable,  that  the  frame  of  neither 
the  second,  would  admit  of  a  conviction  on  it  of  the  offence  charged  in 
the  other.     The  facts  contained  in  the  first  indictment  fall 
short,  in  some  essential  respects,  of  those  indisputably  re- 
quisite to  constitute  the  crime  in  the  second  indictment.    So 
likewise  of  the  facts  laid  in  the  second  indictment,  if  true 
throughout,  they  would  not  make  up  the  crime  specified  in 
the  first  indictment. 

First,  both  the  crime  of  rape,  and  that  of  an  assault  with 
intent  to  commit  a  rape,  are  felonies  created  by  statute.  But 
they  owe  their  existence  to  different  statutes ;  the  former  , 
to  the  statute  of  Westminster,  2nd,  and  the  latter,  to  the 
statute  of  this  state  of  1823.  (See  1  Rev.  stat.  c.  Ill,  sec 
78.)  The  conclusion  of  an  indictment  under  each  must  be  * 
contra  formam  statuti ;  and  the  first  count  of  the  former  in- 
dictment did  so  conclude.  Now  admitting  that  upon  that 
count,  the  jury  might  have  acquitted  the  prisoner  of  a  rape, 
and  convicted  him  of  an  assault  with  intent  to  commit  a 
rape,  if  this  last  had  been  a  common  law  felony,  yet  we 
think  it  certain  that  he  could  not  be  so  convicted  of  that  of- 
fence when  made  a  felony  by  another  statute.  The  reason 
upon  which  a  reference  to  the  statute  is  held  necessary  at 
all,  is  in  direct  opposition  to  such  a  conviction.  The  object 
is  to  inform  the  accused  and  the  Court  of  the  particular  law 
under  which  the  indictment  is  formed ;  and  to  prevent  sur- 
priid  on  either  the  Court  or  the  accused,  very  nice  distinct* 
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ions  have  been  adopted  establishing  the  necessity  of  con-  Junb,  1838. 

eluding  contra  formam  statuti  vel  staiutorum  according  to    state 
the  truth,  when  the  offence  depends  upon  one  statute  or       v- 
upon  two  or  more  statutes.    The  object  then  is  to  specify 
with  certainty  on  the  record,  the  very  law  which  created 
the  crime  for  which  the  prosecution  is  instituted.     This  is 
indeed  done  in  the  general  terms  of  the  conclusion  contra 
formam  staiutU  without  identifying  the  statute  by  its  title  or 
date.      But  the  indictment  furnishes,  or  ought  to  furnish 
other  as  sure  means  of  identifying  it ;  by  laying,  namely, 
such  facts  and  circumstances  in  the  indictment  as  constitute 
the  offence  within  a  particular  statute,  and  thus  bringing  the 
case  within  that  statute.     Under  what  statute  the  indict- 
ment is  framed  may  be  determined,  and  therefore  is  to  be 
determined,  by  the  facts  and  circumstances  alleged  in  the 
indictment  as  constituting  the  offence,  or  giving  color  or  de- 
gree to  it.     An  indictment  concluding  against  the  form  of 
the  statute,  cannot  be  treated  as  an  indictment  founded  upon 
two  statutes.    There  is  no  better  reason  why  it  should  be 
received  as  an  indictment  founded  on  the  one  or  the  other 
statute,  according  to  the  evidence  on  the  trial.    The  tenor 
of  the  indictment,  shows  on  which  statute  it  proceeds;  and 
not  the  proof  on  the  trial.    In  the  case  before  us,  the  first 
indictment  charged  the  crime  of  rape  and  concluded  against 
the  form  of  the  statute.     What  statute  ?     Certainly  that 
statute  which  renders  rape  a  capital  felony;  and  not  the 
statute  which  makes  an  assault  with  intent  to  commit  a  rape, 
a  felony.     That  statute  is  meant  which  makes  the  facts  and 
circumstances  charged  in  the  indictment  a  specific  offence ; 
and  not  another  statute  which  creates  an  offence  which  may 
be  described,  and  therefore  ought  to  be  described,  by  terms 
•which  constitute  it  specifically  a  different  offence,  though  it 
be  of  the  same  grade  with  the  former.    For  these  reasons, 
the  first  count  in  the  former  indictment  could  not  in  the  opi- 
nion of  the  Court,  be  deemed  an  indictment  under  the  statue  of 
1823;  and  consequently   the  prisoner,  if  a  white  person, 
could  not  have  been  convicted  on  it,  if  the  offence  created 
by  that  statute,  that  is  to  say,  of  an  assault  with  intent  to 
commit  a  rape— which  is  the  crime  with  which  he  now 
stands  charged.     No  authority  was  cited  by  the  prisoner's 
counsel  in  support  of  his  position  except  an  adjudication  in 

14 
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/uNB,  1838- Massachusetts — Commonwealth  \.  Cooper ^  15,  Mass.  Rep. 
State"  I®''^*  That  was  an  indictmeDt  for  a  rape,  and  the  jury,  after 
I*'  ^  long  consultation,  not  agreeing  upon  a  verdict,  were  in- 
structed by  the  Court,  that  they  nnight  acquit  the  prisoner  of 
the  rape,  and  convict  him  of  an  assault  with  intent  to  com- 
mit it.  As  an  authority,  the  case  is  open  to  the  observations, 
that  the  decision  was  off-hand,  in  the  midst  of  a  protracted 
trial,  without  argument,  and  without  precedent;  and  that 
it  might  be  perhaps  justified  by  local  legislation,  of  which  we 
are  uninformed.  But  there  is  a  more  decisive  answer  to  it, 
in  the  fact  that,  upon  reconsideration  in  a  fiill  court  in  the 
subsequent  case  of  Roby,  12  Pick.  Rep.  496,  the  doctrine  is 
expressly  overruled  in  that  state. 

Secondly.  There  are  other  ingredients  in  the  offence 
created  by  the  act  of  1823,  which  were  not  charged  in  the 
first  indictment,  and  without  the  existence  of  which,  ap- 
parent on  the  record,  the  prisoner  could  not  be  convicted 
under  that  act.  Rape  is  a  capital  felony,  if  committed  by 
any  person,  white  or  black ;  and  accordingly  the  first  count 
charged  it  in  that  general  form,  without  describing  the  pri- 
soner as  a  person  of  colour,  or  the  woman  as  a  white 
woman.  It  is  not  so  with  respect  to  an  assault  with  intent 
to  commit  a  rape.  That  is  a  capital  felony  only  where  the 
actor  is  a  person  of  color,  and  the  subject  a  white  female. 
As  those  facts  were  not  necessary  to  constitute  the  rape,  and 
were  not  charged  in  the  first  count  of  the  former  indict- 
ment the  prisoner  could  not  have  been  convicted  on  that  in- 
dictment, of  the  assault. 

But  independant  of  these  two  particular  objections,  a  com- 
plete answer  to  the  plea  is  furnished,  thirdly,  by  the  more  ge- 
neral principle  before  adverted  to,  that  an  indictment /or 
doing  a  criminal  act,  is  not  supported  by  proof  of  an  intent 
to  do  that  act,  although  the  intention  to  perpetrate,  and  the 
perpetration  be  each  a  crime,  and  of  the  same  grade.  To 
this  position,  the  case  of  Vandercomb  v.  Abbot,  is  a  direct 
authority ;  as  it  is  also  to  the  consequence  necessarify  dedu- 
cible  from  it,  that  an  acquittal  upon  an  indictment  charging 
the  doing  of  an  act,  is  not  a  bar  to  an  indictment  charging 
the  intent  to  do  it. 

In  the  more  recent  case  of  Rcz  v.  Furnival,  Russ.  and 
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Ry.  Cra.  Cas.  445,  it  was  again  decided,,  tbat  where  an  in-  Junk,  1838. 
dictment  for  burglariously  breaking  and  entering^a  dwelling  statb"" 
house,  and  then  and  there  stealing  goods  therein,  omitted  to  ,  •• 
state  the  intent,  the  defendant  might  be  convicted  if  the  lar- 
ceny were  proved,  but  not  otherwise.  Those  were  cases  of 
burglary  it  is  true,  but  they  are  equally  applicable  to  the 
question  before  us,  since  they  proceed  on  the  ground,  that 
although  the  dwelling  house  in  wkich,  and  the  time  when 
the  burglary  was  charged  to  have  been  committed,  were  pre- 
ciselgr  the  same,  both  in  the  indictment  for  the  burglary  and 
stealing  the  goods,  and  in  the  indictment  for  the  burglary 
with  intent  to  steal  the  goods,  yet  that  the  difference  be- 
tween the  charge  of  stealing  in  the  one,  and  that  of  the 
intent  to  steal  in  the  other,  constituted  the  indictments  es« 
sentially  distinct  and  dissimilar.  In  strict  analogy  to  that  is 
the  case  of  two  indictments — the  one  for  an  assault  and  a 
rape  consummated ;  and  the  other,  for  an  assault  with  in- 
tent to  commit  a  rape. 

The  Court,  for  each  of  the  foregoing  reasons  is  of  opinion 
that  the  first  plea  of  the  prisoner  is  bad,  and  that  he  might 
be  properly  convicted  on  the  other  issue,  if  sufficiently 
proved  on  the  part  of  the  state. 

It  has  however  been  contended  for  the  prisoner,  that  he  was 
entitled  to  a  verdict  on  his  plea  of  not  guilty,  because  the  evi- 
dence, if  proper  to  be  received,  proved  a  substantial  and  distinct 
felony — namely  a  rape,  and  consequently  disproved  the  fe- 
lony charged — namely  an  assault  with  intent  to  commit  a 
rape.  For  the  support  of  this  position,  Hornwood*s  case,  1 
East  P.  C.  411,  440,  is  relied  on.  But  we  think  that  case' 
proceeds  on  a  different  reason.  It  establishes  that  upon  an 
indictment  for  an  assault  with  intent  to  commit  a  rape,  if  the 
proof  be,  of  a  rape  actually  committed,  the  prisoner  must, 
in  England  be  acquitted.  But  the  reason  is,  that  such  an 
assault  is,  in  the  law  of  that  country  a  misdemeanor  only ; 
and  it  cannot  exist  where  a  felony  has  been  actually  com- 
mitted, but  is  merged  in  the  felony.  It  does  not  proceed  on 
the  ground  that  evidence  of  the  intent  consummated  dis- 
proves the  intent  itself;  but  on  the  contrary,  that  the  intent 
is  established  in  both  cases,  and  that  when  it  is  executed 
the  act  and  the  intent  together,  constitute  a  different  and  a 
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JcNB  1838.  higher  crime,  than  the  mtent  alone  did,  and  extinguishes  the 

STAxir"  inferior  one.  But  that  case  is  obviously  distinguishable  from 

,^'       the  cases  of  distinct  felonies.    When  the  intent  alone  is  a 

felony  of  the  same  grade,  and  followed  by  the  same  punish- 

An  intent   ment  with  the  act  itself  if  perpetrated,  there  can  be  no 

to  conamit  r     r  ' 

B  felonious  merger  of  the  one  in  the  other :  ^ach  is  a  substantive  capital 
where  the  felony ;  and  the  party  may  be  convicted  of  either  upon  any 
wi?°amis-  ^^™P®^^nt  and  relevant  evidence  that  satisfies  the  jury  of  his 
demeanor,  guilt  of  the  particular  offence  charged.  Is  not  proof  of  a 
thrf^lony,  r&pe  actually  committed,  evidence  of  an  assault  with  intent 
be^^nimit-  ^^  co^imit  a  rape  ?  In  good  sense  and  law,  the  doing  an 
ail  but  not  act  raises  the  highest  presumption  of  an  intent  to  do  it.  The 
tent  alone  application  of  that  principle  of  evidence  is  of  every  days'  oc- 
of  the^°"^  currence  in  practice.  In  burglary  the  intent  to  steal,  is 
"T  •  h  ™^®^  satisfactorily  proved  by  an  actual  stealing.  I  Hale, 
the  act  it-  P.  C.  560,  and  in  the  case  of  Locost  v.  Villers,  where  the 
the  piiBon- indictment  was  for  burglary  in  breaking  and  entering  a 
er  may  be  man's  house  with  intent  to  ravish  his  wife^  the  prisoners  were 

convicted  ,  . 

of  either  found  guilty,  and  hanged  upon  evidence  of  the  rape  com- 
compcteiit  mitted.  "  The  fact  (as  Keeling  informs  us,)  being  very  foul 
thatTat^i  ^^^  ^®  woman  was  actually  ravished."  The  objection  on 
fies  the  the  part  of  the  prisoner  is  therefore  deemed  untenable,  for 
KuiTtof  thethe  evidence  of  proving  a  rape  was  also  a  relevant  evidence 
offence^"  of  the  intent  to  commit  it;  and  the  latter  being  a  distinct 
charged,    felony,  subsists,  notwithstanding  the  prisoner  proceeded  to 

In  burgia-  ^^o"^™^ »  further  felony. 

ry  the  in-      The  preceeding  observations  serve  also  to  answer,  in  a 
steal,  is     great  measure,  another  and  the  last  objection  of  the  prisoner's 
JJ^JJjfiy"®"  Counsel,  that  is,  that  if  the  former  acquittal  cannot  be 
proved  by  pleaded  technically  as  a  bar  to  this  indictment,  yet  that  the 
stealing.     State  is  estopped  by  it  as  evidence,  from   proving,  for  any 
purpose,  that  the  prisoner  was  guilty  of  a  rape.     The  Court 
is  not  aware  of  any  mode  of  taking  advantage  of  the  estop- 
pel created  by  a  former  trial,  but  pleading  it  as  an  acquittal 
or  conviction  for  the  same  offence.     But  if  there  were,  the 
same  reasons  which  avoid  the  bar  as  a  plea,  must  necessarily 
repel  the  objection  of  a  former  trial  set  up  as  an  estoppel 
upon  the  evidence.    Nor  is  it  seen  what  benefit  the  prisoner 
would  derive  if  we  could  allow  the  record  of  the  former 
acquittal  to  be  as  evidence,  an  estoppel  to  other  evidence  on 
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the  part  of  the  State,  that  he  actually  committed  a  rape,  for  jmrs,  1838. 
estoppels  are  mutual,  and  he  cannot  take  advantage  on  this  g^^^^ 
occasion,  of  the  fact  that  he  was  guilty  of  the  rape,  more  v. 
than  the  State  can.  The  former  trial  establishes  conclusively 
on  both  the  State  and  the  prisoner,  that  he  viras  not  guilty  of 
the  rs^e.  He  is  not  at  liberty  more  than  the  State  is,  to  say 
for  any  purpose,  that  he  was  guilty  of  the  rape  itself;  and 
whatever  on  this  trial,  the  evidence. might  tend  to  prove, 
both  sides  are,  upon  the  argument  of  the  prisoner's  counsel, 
restrained  from  denying  that  it  did  prove  a  rape  actually 
committed.  When  therefore  a  doubt  was  raised  on  the 
evidence  for  the  State — if  it  was  on  that  evidence  that  the 
doubt  arose — whether  a  rape  had  not  in  fact  been  committed, 
it  was  not  competent  to  the  prisoner  to  insist  thereon  as  a 
defence  to  this  indictment,  that  he  was  guilty  of  the  rape. 
But  it  does  not  appear  on  what  evidence,  that  for  the  State 
or  the  prisoner,  the  doubt  arose ;  and  certainly  the  argument, 
that  the  State  was  concluded  from  giving  such  evidence,  is  | 
equdly  applicable  to  the  prisoner  himself.  He  could  not 
prove  himself  to  be  guilty  of  the  rape,  for  the  purpose  of 
availing  himself  of  the  former  acquittal.  The  truth  is,  how- 
ever, that  the  guilt  or  innocence  of  the  prisoner  of  the  rape, 
was  not  in  controversy  upon  the  trial.  The  gist  of  the 
charge  was  an  assault  with  intent  to  commit  a  rape ;  and  it 
was  competent  to  give  evidence  of  any  facts  from  which  that 
intent  might  be  presumed  by  the  jury — not  for  the  purpose 
of  establishing  his  guilt  or  innocence  of  any  other  charge, 
but  of  this  only. 

It  is  admitted,  as  a  result  from  these  positions,  that  the 
prisoner  may  practically  be  indicted  for  two  felonies,  and  his 
guilt  proved  of  one,  upon  the  same  evidence  on  which  he 
received  an  acquittal  on  the  other,  from  which  inconveniences 
and  hardships  may  arise.  But  it  is  a  consequence  of  the  cir- 
cumstance, that  the  two  felonies  are  of  such  a  nature,  that  the 
existence  of  one,  may  in  fact  be  inferred  from  the  existence  of 
the  other ;  while  in  law,  the  felonies  themselves  are  so  distinct 
and  essentially  different,  as  alleged  in  the  indictment,  that  an 
acquittal  or  conviction  of  one  cannot  bar  a  prosecution  for  the 
other.  This  it  is  beyond  the  power  of  the  Court  to  correct, 
since,  in  passing  upon  plea  of  former  acquittal,  the  Court  is 
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Juin,  1838.  confined  to  the  facts  and  averments  of  the  indictments,  and 
STAii"  cannot  know  upon  what  evidence,  the  former  verdict  was 
rendered,  or  what  evidence  will  be  given  on  the  plea  of  not 
guilty  on  a  second  trial. 

Having  been  unable  to  sustain  any  of  the  objections  on 
behalf  of  the  prisoner,  and  not  perceiving  any  error  in  the 
record,  the  Court  is  obliged  to  affirm  the  judgment  of  the 
SuperioE  Court. 

Per  Cvbiam.  Judgment  afiirmed. 


THE  STATE  v.  CUREN  JOLLY  and  EUZABETH  WHITLEY. 

Where  upon  a  conviction  for  fornication  and  adaltery,  the  defendants  were  fined 

i  aeverally.  and  nothing  was  said  as  to  how  the  costs  should  be  paid,  it  ira« 

heldf  that  the  judgment  was  several  as  to  the  costs  also,  and  that  one  might 

f  appeal  without  the  other. 
In  an  indictment  for  fornication  and  adultery,  one  who  had  been  the  husband  of 
the  feme  defendant,  but  had  been  divorced  from  heron  account  of  her  adultery, 
is  incompetent  to  testify  against  the  defendants  as  to  the  adulterous  inter- 
course, or  any  other  fact  which  occurred  while  the  marriage  subsisted.  And 
if  the  testimony  be  received  at  the  trial,  after  objection  made  to  it,  and  the 
defendants  be  found  guilty,  and  the  man  alone  appeals,  it  is  not  thereby  ren- 
^   dered  competent  against  him. 

An  indictment  under  the  statute  for  fornication  and  adultery,  may  be  simply 
for  **  bedding  and  cohabiting  together,"  and  the  charge  will  be  sustained  by 
shewing  an  habitual  surrender  of  the  person  of  the  woman  to  the  gratification 
of  the  man,  without  proof  that  either  had  taken  the  other  into  his  or  her  house. 

The  defendants  were  indicted,  for  that  they  "  being  per- 
sons of  lewd  and  vicious  habits,  on  &c.  and  for  a  long  time, 
to  wit,  for  &c.  unlawfully  did  bed  and  cohabit  together  as 
man  and  wife,  without  being  joined  together  in  the  holy 
bands  of  matrimony,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state." 

Upon  the  trial  at  Martin,  on  the  last  circuit,  before  his  Hon- 
or Judge  Pearson,  one  Henry  C.  Whitley  was  offered  as 
witness  for  the  State,  when  the  defendants  counsel  objected 
to  his  competency,  because  he  had  been  the  husband  of  the 
defendant,  Elizabeth,  although  it  was  admitted  that  they 
had  since  been  divorced  from  the  bonds  of  matrimony;  and 
it  was  insisted  for  the  defendants  that  he  was  not  a  compe- 
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tent  witness  as  to  any  matter  that  took  place  before  the  June,  1838. 
divorce.     The  Court  overruled  the  objection,  "  thinking  the     state~ 
matter  about  which  he  (the  witness)  was  called  to  testify,  to     j^l^^ 
wit,  the  criminal  intercourse  of  the  defendants,  did  not,  after  ,„  ^ 
the  divorce,  fall  within  the  rule  excluding  confidential  com- 
munications, and  all  such  facts  as  are  known  by  reason  of  the 
peculiar  confidence  existing  between  man  and  wife." 

The  witness  was  examined  and  proved  a  criminal  inter- 
course between  the  defendants  before  the  separation  of  the 
witness  from  his  vnfe,  the  defendant,  Elizabeth,  and  for 
some  time  after  that  seperation,  but  before  the  divorce. 

His  Honor  charged  the  jury  <'  that  a  single  act  of  adultery 
was  not  indictable,  but  that  if  they  were  satisfied  from  the 
evidence  that  the  defendants  had  been  guilty  of  criminal 
intercourse  time  after  time,  so  as  to  make  a  practice  of  it; 
they  should  find  them  guilty."  The  counsel  for  the  defend- 
ants then  moved  the  Court  to  instruct  the  jury  that  they 
ought  not  to  convict  unless  the  evidence  satisfied  them  that 
the  defendant.  Jolly,  or  the  defendant,  Elizabeth,  had  taken 
the  other  into  his  or  her  house,  and  they  had  lived  together 
in  adultery.  The  Court  refused  so  to  charge,  but  again  in- 
structed the  jury,  "that  it  was  not  necessary  for  the  parties 
to  live  together  in  the  same  house  provided  they  were  satis- 
fied that  the  parties  were  in  the  habit,  and  made  a  continual 
practice  of  this  adulterous  intercourse." 

A  verdict  of  guilty  was  returned,  when  the  counsel  for 
the  defendants  moved  for  a  new  trial,  because  the  Court  had 
erred  in  receiving  the  testimony  of  the  witness,  Whitley,  the 
former  husband  of  the  defendant,  Elizabeth,  and  also  in  the 
charge  to  the  jury.    This  motion  was  overruled.    A  motion  / 
was  then  made  in  arrest  of  judgment  because  the  indictment 
charged  simply  a  bedding  and  cohabiting  together,  without 
alleging  that  either  of  the  defendants  had  taken  the  other   ^ 
into  his  or  her  house,  and  lived  together  &c.    This  motion 
was  also  overruled,  and  the  Court  fined  the  defendant,  Jolly, 
two  hundred  dollars,  and  the  defendant,  Elizabeth,  one  dol- 
lar.   From  this  judgment  the  defendant,  Jolly,  appealed. 
Iredell  for  th^  defendant.  Jolly. 
The  Attorney  General  for  the  State. 
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JuN«,  1838.     Gaston,  Judge.     Upon  the  trial  of  this  indictment  the  for- 
g^j^Y,     mer  husband   of   the    female  defendant,  who  had   been 
».       divorced  from  her  by  a  regular  judicial  sentence,  was  intro- 
A^      duced  as  a  witness  by  the  State,  to  prove  the  adulterous  in- 
Whitley  f  tercourse  between  her  and  the  appellant  previously  to  the 
divorce.     The  counsel  for  the  defendants  objected  to  the 
witness  as  incompetent  for  this  purpose,  but  the  Court  being 
of  opinion  that  the  case  did  not  come  within  the  iTile  exclu- 
ding testimony  of  confidential  communications,  and  of  such 
facts  as  are  known  by  reason  of  the  confidence  between 
man  and  wife,  admitted  the  testimony,  whereupon  the  de- 
fendants were  both  convicted,  and  one  of  them,  the   male 
defendant.  Jolly,  appealed  to  this  court.- 

It  has  been  objected  on  the  part  of  the  State  that  this  ap- 
peal is  irregular,  for  that  although  the  sentence  was  several 
as  to  the  fines  imposed,  it  was  joint  as  to  the  costs.  We  do 
not  so  understand  it.  The  sentence  is  in  law  several  in  all 
respects ;  where  the  costs  can  be  discriminated  each  is  liable 
for  his  or  her  part  of  them,  and  where  they  cannot  be  each 
is  liable  for  the  whole.  The  judgment  against  each  is  to  pay 
the  fine  and  costs  of  prosecution. 

The  objection  made  to  the  witness  would  have  been  insu- 
perable if  at  the  time  of  the  trial,  he  had  remained  the  hus- 
band of  the  female  defendant/  It  is  a  rule,  subject  to  very 
few  excej[>tions  arising  from  necessity,  that  a  wife  cannot  be 
a  witness  for  or  against  her  husband,  nor  a  husband  for  or 
against  his  wife,  nor  either  for  or  against  any  person  who  is 
a  party  on  the  record,  and  in  interest  with  such  husband  or 
wife.    This  rule  is  founded  principally  upon  the  identity  of 
\  interest  which  the  law  creates  between  the  married  pair,  and 
so  far  as  it  is  based  upon  this  principle,  the  rule  ceases  with 
the  dissolution  of  the  relation*  which  mtide  them  two  one  flesh. 
\   But  it  is  also  founded  on  public  policy,  which  seeks  to  render 
the  relation  not  only  one  of  intimate  union,  but  of  entire  con- 
fidence, and  this  policy  makes  it  necessary  that  the  disability 
to  testify  against  each  other  should  in  part  (at  least)  remain 
after  the  connection  shall  have  been  altogether  severed.     It 
\_would  outrage  propriety  if  the  law  were  to  require  or  per- 
'  mit  communications  made  under  the  seal  of  marriage  confi- 
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dence  to  be  published,  to  the  injury  or  disgrace  of  the  trust-  Jmn,  1838. 
ing  party,  after  the  marriage  was  dissolved.     The  law  had    stat«"" 
invited  confidence,  and  it  should  not  permit  this  confidence       *• 
to  be  violated  or  betrayed.    But  it  is  not  enough  to  throw       & 
protection  over  communications  made  in  the  spirit  of  confi-  ^"'™"^* 
dence.    The  intimacy  of  the  marriage  union  enables  each  to 
be  a  daily  and  almost  constant  witness  of  the  conduct  of  the 
other ;  and  thus  in  fact  a  confidence,  reaching. much  farther 
than  that  of  verbal  communications,  is  forced  upon  each  of 
the  parties.    What  one  may  even  desire  to  conceal  from  all 
human  eyes  and  ears  is  thus  almost  unavoidably  brought 
within  the  observation  of  the  other.    The  confidence  which 
the  law  thus  extorts  as  well  as  that  which  it  encourages^ 
oaght  to  be  kept  sacred,  and  therefore  the  husband  and  wife 
are  not  in  general  admissible  to  testify  against  each  other  as 
to  any  matters  which  occurred  during  the  relation. 

But  it  is  argued  by  the  Attorney  Greneral  that  the  criminal 
conduct  testified  to  in  this  case  was  itself  an  outrageous  vio- 
lation of  the  marriage  vow — a  matter  in  respect  to  which 
confidence  was  not  yielded  by  the  wife,  nor  could  have  been    * 
asked  by  the  husband — ^a  wrong  to  him  of  which  he  had  a 
right  to  complain,  of  which  he  had  cOpiplained,  and  for  which 
he  had  obtained  redress  by  a  final  separation  from  his  false 
partner,  and  it  is  therefore  insisted  that  testimony  as  to  con- 
duct of  this  kind,  occurring  during  the  continuance  of  the 
marriage  relation,  ought  not  to  fall  within  the  general  rule 
above  stated.    No  decisions  have  been  cited  either  for  the 
State  or  the  prisoner  bearing  directly  upon  this  point.    In- 
deed most  of  the  adjudications  referred  to  in  the  arguiiient 
in  relation  to  the  general  rule  itself  are  nisi  prius  decisions, 
very  briefly  reported  and  not  entirely  reconcilable  to  each 
other.   Monroe  v.  Twisleton^  Peak's  Evid.  app'd  91 — Sever' 
idge  V.  Mifitor,  1  Car  and  P.  864.  (1 1  E.  C.  L.  R.  421)  and 
Doker  V.  Hasler,  Ry.  and  M.  198.  (21  E.  C.  L.  R.  416.)  In 
tUs  dearth  of  authority  we  must  decide  the  question  by  a 
proper  application  of  the  principle  of  the  rule. 

We  are  not  satisfied  that  the  exception  contended  for  is 
established  by  the  reasoning  urged  in  its*support.  The  rule 
we  deem  a  valuable  one,  and  we  view  with  apprehension 
any  exception  having  a  tendency  more  or  less  direct  to  pro- 

15 


114  IN  THE  SUPREME  COURT 

JnfBi  1838.  mote  cunning,  or  to  generate  distrust,  where  the  best  interests 
Qjj^T.^    of  society  require  that  perfect  frankness  and  conAdence 
V-       ought  to  prevail     If  one  exception  be  sanctioned  because 
6b       from  the  character  of  the  criminal  act  imputed,  the  dissent  of 
"^"^'  the  witness  from  its  commission  must  be  presumed,  others 
may  follow  where  the  like  presumption  will  bo  entertained, 
although  not  perhaps  with  equal  confidence — and  there  will 
be  danger  of  our  having  no  rule  capable  of  general  and  steady 
application.    Besides  in  the  infinite  variety  of  motives  which 
operate  on  wayward  and  depraved  beings,  it  may  happen 
even  in  adultery,  that  actual  confidence  is  reposed  in  the 
-^  paity  supposed  to  be  most  injured.     The  judicial  records 
furnish  instances  in  which  the  husband  was  the  confidant  of 
, .  his  wife's   licentious  amours.     Gibber  v.  Sloper — Smith  v. 
*   Allison — Buller,  N.  P.  27.    But  moreover  the  rule  is  not 
founded  exclusively  upon  an  actual   voluntary  confidence 
reposed  by  one  of  the  married  pair  in  the  other — but  also 
upon  the  unavoidable  confidence  which  the  intimacy  of  the 
marriage  state  necessarily  produces.     It  is  safest  we  think 
^  to  hold  that  whatever  is  known  by  reason  of  that  intimacy 
should  be  regarded  as  knowledge  confidentially  acquired, 
and  that  neither  should  be  allowed  to  divulge  it  to  the  dan- 
ger or  disgrace  of  the  other. 
V     In  holding  this  doctrine  we  do  not  in  the  slightest  degree 
The  ease  ^P^ff^  ^^^  decision  in  Hester  v.  Hester,  4  Dev.  228.     The 
of  Bttter  disclosure  there  authorised  was  of  a  matter  which  the  former 
HesUr,  4  husband  of  the  witness  could  not  have  wished  to  conceal,  but 
Siting   must  have  desired  to  make  known,  and  to  make  known 

Siished      throuirh  her  if  he  found  no  other  means  of  doing  so. 
om  this         »    ,        ,  ,  .  I  .11.. 

and  ap-  It  has  been  argued  however  that  supposmg  the  objection 
proved.  ^^  ^j^^  witness  to  be  good,  it  was  an  objection  personal  to  the 
vrife,  and  as  she  has  submitted  to  the  judgment  the  appellant 
has  no  right  to  complain  of  the  objection  having  been  over- 
ruled. But  we  hold  otherwise.  The  objection  was  made 
on  the  trial,  and  if  well  founded,  the  testimony  offered  should 
have  been  excluded.  Non  constat  that  there  was  any  other» 
testimony  to  estabUsh  the  charge  and  if  not  the  appellant  has 
been  unlawfully  convicted. — Besides  we  are  of  opinion  that 
if  the  appellant  had  been  solely  on  trial,  the  testimony  of  the 
husband  should  not  have  been  received.    The  crime  charged 
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is  one  in  which  the  guilt  of  both  was  necessary  to  be  shewn,  junb,  1638.   v 
and  we  understand  the  prohibition  of  the  husband  to  testify    g^^ 
against  his  wife,  and  of  the  wife  to  testify  against  her  hus-       v. 
band,  to  apply  not  only  when  the  testimony  is  offered  to  con-       &^ 
tictj  but  when  its  direct  tendency  is  to  criminate  and  degrade,  ^"'"r**^*     / 
Kingy.  Inhabifs  of  All  Saints  Worcester,  6  Man.  &  SeL  194. 
Our  determination  upon  this  point  renders  it  unnecessary 
to  examine  the  other  question  which  was  raised  upon  the 
Judge's  charge  and  which  is  also  presented  by  the  motion  in 
arrest  of  judgment.    But  as  we  have  no  difficulties  upon  it, 
and  to  prevent  future  controversy  we  deem  it  proper  to  say 
that  as  we  understand  the  law,  the  offence  is  sufficiently 
described  by  charging  an  unlawful  ^  bedding  and  cohabiting  • 

together,"  and  this  charge  is  sufficiently  made  out  by  shew- 
ing such  an  habitual  surrender  of  the  person  of  the  one  to 
the  gratification  of  the  other  as  usually  takes  place  in  the 
marriage  state. 

'  For  the  error  in  receiving  the  testimony  of  the  former  hus- 
band of  the  female  defendant,  the  judgment  is  to  be  reversed 
and  venire  de  novo  awarded. 

Per  Curiam.  Judgment  reversed. 


THE  STATE  v.  BENJAMIN  MORRISON. 

On  the  trial  of  a  miadetneanor,  the  Court  baa  a  diacretionary  power  to  discharge 
the  jory  before  they  have  rendered  a  verdict,  and  to  require  the  defendant  to 
be  again  put  npon  hia  trial  for  the  same  offence. 

The  defendant  was  indicted  for  an  Assault  upon  one 
Jonathan  Holly,  and  pleaded  ''  not  guilty,"  and  issue  was 
joined  thereon.  At  Spring  Term,  1837,  of  Cumberland 
Superior  Court,  a  jury  was  empannelled  to  try  this  issue, 
&ad  being  unable  to  agree  upon  a  verdict,  it  was  ordered  by 
the  Court  that  a  juror  be  withdrawn.  This  was  done  on 
Friday  before  the  end  of  the  term,  and  against  the  consent 
of  the  defendant.  At  Spring  Term,  1838,  before  his  Honor 
Judge  Dick,  the  solicitor  for  the  State  demanded  that  the 
defendant  should  again  be  put  upon  his  trial  on  the  aforesaid 
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Jim^,l83&>  issue.  The  defendant  thereupon  moved  the  Court  to  dis- 
^  Statb  charge  himi  on  the  ground  that  a  jury  had,  at  Spring  Term, 
MoBBitoH.  1S37,  been  regularly  empannelled  to  try  the  issue,  and  that 
the  Court  had  discharged  the  jury  against  his  consent  and 
without  any  sufficient  legal  cause.  His  Honor  overruled  the 
defendant's  motion,  and  the  defendant  then  pleaded  specially 
the  facts  above  stated,  in  bar  of  any  further  prosecution. 
To  this  special  pie,  Mr.  Solicitor  Troy  entered  a  general 
demurrer.  The  Court  pro  forma  overruled  the  demurrer, 
and  ordered  the  defendant  to  be  discharged,  and  from  this 
judgment  the  solicitor  appealed. 

The  Attorney  General  for  the  State. 
Iredell  for  the  defendant. 

Daniel,  Judge,  after  stating  the  case  as  above,  proceeded 
as  follows : — It  seems  to  us  that  a  plea  of  matters  appearing 
on  the  record  in  the  case  itself,  is  of  a  very  extraordinary 
character,  but  as  no  objection  has  been  taken  to  this  irregu- 
lar mode  of  proceeding  we  shall  consider  the  point,  which 
upon  the  plea  and  demurrer,  was  evidently  intended  to  be 
submitted. 

In  the  case  of  the  State  v.  Ephraim  (Ante  2  vol.  page  162) 
we  held  that  a  jury  charged  in  a  case  of  capital  felony, 
cannot  be  discharged  before  rendering  a  verdict,  but  for 
evident,  urgent,  overruling  necessity,  arising  from  some  mat- 
ter occurring  during  the  trial,  which  was  beyond  human  fore- 
sight and  control.  But  in  the  trial  of  issues  on  indictments 
for  misdemeanors  the  rule  is  different.  All  the  learning  on 
this  subject  was  examined  and  reviewed  by  the  Court  in  the 
case  of  the  People  v.  Olcoit,  2  Johnston's  cases,  301.  The 
Court  there  proceed  to  say  "the  case  now  before  the 
Court  is  a  case  of  misdemeanor  only,  and  the  precise  question 
is  whether  in  such  case  it  does  not  rest  in  the  discretion  of  the 
Court  to  discharge  the  jury  whenever  they  deem  it  requisite 
to  a  just  and  impartial  trial.  It  is  worthy  of  notice  that  therd 
is  no  general  rule,  nor  any  adjudged  case,  denying  this  pow- 
er in  the  Court  in  the  case  of  a  misdemeanor."  The  power 
of  the  Courts  in  those  cases  is  analogous  to  their  power  in 
civil  cases.  It  must  from  the  reason  and  necessity 
of  the  thing  belong  to  the  Court,  on  trials  for  misdemea- 
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nors,  to  discbarge  the  jary,  whenever  the  circumstances  of  ivHB,i83a 
the  case  render  such  interference  essential  to  the  furtherance  ""srln' 
of  justice.    Every  question  of  this  kind  must  rest  with  the  j.  ••^^^^ 
Ckxirt  under  all  the  particular  or  peculiar  circumstances  of 
the  case.    We  are  therefore  of  the  opinion,  that  the  demur- 
rer should  have  been  sustained.    The  judgment  rendered  in 
the  Superior  Court  discharging  the  defendant  was  erroneous, 
and  the  same  is  reversed.    This  opinion  will  be  certified  to 
the  Superior  Court  of  Law  for  the  County  of  Cumberland, 
and  the  case  will  there  proceed. 

Per  Curiam.  Judgment  reversed. 


THE  STATE  v.  WILLIAM  SMITH. 

Where  one  goes  to  the  house  of  another  in  a  peaceable  manner  without  ofier- 
ing  or  threatening  fiolence  to  his  person  or  dwelling,  and  upon  being  ordered 
off  and  not  going  immediately,  is  killed  by  the  owner  of  the  premisesi  the 
slayer  is  guilty  of  murder,  although  it  be  proved  that  he  had  previously  for- 
bidden the  deceased  from  coming  on  his  premises. 

This  was  an  indictment  for  Murder,  tried  at  Rockingham 
on  the  last  circuit  before  his  Honor,  Judge  Toombr. 

The  prisoner  was  charged  with  having  killed  one  Samuel 
Callam.  On  the  trial,  a  witness  was  introduced  on  the  part 
of  the  State,  who  swore,  that  on  the  11th  day  of  February 
last,  which  was  Sunday,  he  was  sent  by  the  deceased  to  the 
bouse  of  the  prisoner  to  get  a  bottle  of  whiskey,  the  deceased 
and  prisoner  being  neighbors.  The  witness  was  to  procure 
the  whiskey  from  a  son  of  the  prisoner,  but  the  son  not  being 
at  home,  the  Mritness  was  detained,  awaiting  his  return, 
longer  than  he  had  expected,  and  longer  than  had  been  fore- 
seen by  the  deceased.  While  the  witness  was  sitting  in  the 
house  by  the  fire,  with  the  prisoner  and  one  Osborne,  he 
saw  the  prisoner  waive  his  hand,  and  heard  him  say  at  the 
same  time,  ^  clear  yourself."  The  witness  from  his  position* 
could  not  see  who  was  in  the  yard  to  whom  the  prisoner 
spoke.  The  prisoner  instantly  rose  from  his  seat,  took  a 
shot  gun»  and  went  into  the  piazza,  where  the  witness  fol- 
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jpya,  1838.  lowed  him,  and  saw  the  deceased  standing  in  the  yard  with 
Statb    his  face  towards  the  house.     The^  prisoner  raised  the  gun, 
Smith.    Presented  it  at  the  deceased,  and  snapped  it ;  he  then  pre- 
pared the  lock,  raised  and  presented  the  gun  again  at  the 
deceased,  and  snapped  it  a  second  time.    The  prisoner  then 
laid  the  gun  on  a  bench,  went  into  the  house,  got  a  rifle, 
returned  into  the  piazza  and  fired  at  the  deceased.     The  ball 
from  the  rifle  took  efiect,and  the  deceased  instantly  exclaimed, 
"  Lord  !  uncle  Billy,  you  have  killed  me,"  and  died  in  about 
an  hour  after  receiving  the  wound.     The  deceased  was  not 
approaching  the  house  when  he  was  shot,  and  had  not  ad- 
vanced a  step  towards  it,  after  the   witness  first  saw  him. 
He  had  in  his  hand  a  small  and  very  light  walking  stick 
which  he  held  in  the  ordinary  position  with  one  end  on  the 
ground,  and   he  made  no  attempt  to  raise  it.     He  did  not 
speak  a  word  to  the  prisoner  until  after  he  was  shot,  when 
he  made  the  exclamation  above  stated.    The  deceased  had 
no  weapon  with  him  except  the  stick  above  spoken  of. — 
When  the  prisoner  was  about  to  shoot  the  deceased,  the 
witness  attempted  to  interfere  to  prevent  it,  but  the  prisoner 
threatened  him,  and  he  was  compelled  to  desist.     Not  more 
than  two  or  three  minutes  elapsed  from  the  time  the  prisoner 
went  into  the  piazza  with  the  shot  gun,  before  he  fired  the 
rifle. 

The  prisoner  oflered  to  give  in  evidence,  testimony  to  shew 
that  the  deceased  had  attempted  to  use  a  dirk  in  two  or 
three  diflerent  quarrels,  but  the  evidence  was  objected  to  by 
the  prosecuting  officer,  and  rejected  by  the  Court.  The 
prisoner  then  oflered  to  give  in  evidence,  declarations  of  the 
deceased,  made  several  months  before  the  killing,  when  the 
Court  was  about  to  reject  the  testimony  upon  the  ground 
that  those  declarations  formed  no  part  of  that  transaction, 
and  that  if  they  had,  words  were  not  legal  provocation,  and 
could  not  extenuate  the  oflfence,  but  being  assured  by  the 
prisoner's  counsel  that  those  declarations  would  not  be  urged 
as  legal  provocation  in  themselves,  but  be  submitted  to  the 
jury,  as  circumstances  giving  a  character  to  the  transaction, 
and  from  which  the  jury  could  infer  the  intent  with  which 
the  deceased  visited  the  prisoner's  house,  and  therefrom 
deduce  inferences  explaining  the  conduct  of  the  deceased 
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there,  and  having  a  direct  tendency  to  shew  that  he  was  Jtnn,  i838. 
assaulting  the  prisonor,  or  attempting  forcibly  to  dispossess  ""stTtb"^ 
him  of  his  domicil,  the  evidence  was  admitted.  Several  wit-  ^* 
nesses  were  thereupon  introduced,  who  stated  that  several 
months  before  the  fatal  occurrence,  they  heard  the  deceased 
on  public  occasions,  and  at  different  places,  boast  that  he 
had  debauched  the  prisoner's  wife,  and  declare  that  he  could 
have  illicit  intercourse  with  her  whenever  he  pleased.  The 
prisoner  then  introduced  his  daughter,  who  swore  that  in 
August  last,  the  prisoner  and  her  mother  separated,  and  had 
not  since  that  time  lived  together ;  that  about  a  week  after 
the  separation,  the  prisoner  told  her  to  inform  the  deceased 
that  he  would  not  go  in  pursuit  of  him,  but  that  the  deceased 
roust  not  come  to  his  house ;  that  if  the  deceased  came  there, 
he  would  kill  him ;  that  he  had  parted  the  prisoner  and  his 
wife,  and  he  must  not  come  on  the  prisoner's  premises  to 
'^  pester  "  him.  This  message  was  delivered  to  the  deceased 
within  a  few  days  thereafter,  when  he  replied  that  he  was  a 
free  man,  and  would  go  where  he  pleased. 

The  testimony  being  closed,  the  prisoner's  counsel  urged 
that  the  homicide  was  justifiable ;  if  not  justifiable  that  it  was 
excusable  ;  and  then  insisted  that  if  the  homicide  was  felo- 
nious, it  was  only  manslaughter  and  not  murder.  And  the 
Court  was  requested  to  instruct  the  jury :  "1st  That  if  the 
deceased  was  expressly  forbidden  to  enter  th^  yard  of  the 
prisoner,  it  was  only  manslaughter:  3ndly,  That  if  the 
prisoner  had  forbidden  the  deceased  to  come  to  his  house, 
and  the  deceased  did  come,  and  the  prisoner  had  a  well 
grounded  belief  that  the  object  of  the  deceased  was  unlaw- 
ful, then  it  was  only  manslaughter:  3dly,  That  if  the  de- 
ceased had  been  forbidden  to  come  to  the  house  of  the  prison- 
er, and  he  did  come  and  menace  the  prisoner  with  violence, 
either  by  words  or  gestures,  and  refused  to  go  away  when 
ordered,  then  it  was  only  manslaughter." 

His  Honor,  after  stating  the  different  kinds  of  homicide 
and  explaining  what  was  justifiable,  and  what  excusable 
homicide,  proceeded  to  instruct  the  jury  as  follows :  "  Felo- 
nious homicide  includes  murder  and  manslaughter.  Murder 
is  the  felonious  and  unlawful  killing  of  one  reasonable  crea- 
ture by  another,  with  malice  aforethought  either  express  or 
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Jvn,  1838.  implied.  Malice  is  implied,  when  the  circumstances  attend- 
STATB~^ing  the  transaction  shew,  that  the  slayer  is  a  man  of  wicked 
Siuni.  '^^  depraved  disposition,  of  violent  temper,  of  ungovernable 
passions,  and  vindictive  feelings,  and  has  a  heart  regardless 
of  social  duty,  and  fatally  bent  on  mischief. — If  there  be  no 
&^a/ provocation,  and  the  weapon  used  be  fitted  and  likely  to 
produce  death,  the  law  infers  malice.  Words  are  not  legal 
provocation.  Was  the  weapon  fitted  and  likely  to  produce 
death  ?  If  the  prisoner  had  taken  the  deceased  *in  adultery 
with  his  wife,  and  killed  him  on  the  spot,  or  before  his  pas- 
sions had  time  to  cool  and  subside,  it  would  be  manslaughter 
and  not  murder.  This  the  law  considers  the  greatest  pro- 
vocation that  can  be  given.  But  declarations  by  the  deceaed, 
that  such  an  act  had  been  committed,  are  mere  words,  and 
are  not  legal  provocation ;  and  especially,  if  the  killing  oc- 
curred long  after  the  declarations  had  been  made.  The 
State  also  insists,  that  the  law  not  only  implies  malice  from 
the  circumstances  of  this  transaction,  if  they  be  believed  by 
you,  but  that  there  is  evidence  of  express  malice.  If  you 
be  satisfied  from  the  evidence,  that  the  prisoner  killed  the 
deceased  with  sedate  and  deliberate  mind,  and  with  a  formed 
design,  there  is  express  malice.  Former  grudges  and  ante- 
cedent menaces  are  evidence  of  this  formed  design.  Do 
the  witnesses  introduced  by  the  prisoner  satisfy  yon,  that  he 
entertained  grudges,  and  uttered  menaces  against  the  de- 
ceased ?  If  so,  there  is  evidence  of  express  malice ;  and 
you  are  to  determine,  if  you  be  satisfied  of  its  existence.  If 
you  believe  from  the  evidence,  that  the  homicide  was  (Com- 
mitted under  the  influence,  and  by  the  promptings  of  former 
grudges,  and  in  pursuance  of  antecedent  menaces,  and  was 
not  in  consequence  of  the  conduct  of  the  deceased  at  the 
time  of  the  fatal  occurrence,  there  was  malice,  and  the  act 
was  murder." 

^  But  the  prisoner  insists  that  it  is  merely  manslaughter. 
To  extenuate  the  oflence  from  murder  to  manslaughter,  it 
must  have  been  perpetrated  in  a  gust  of  passion,  and  that 
passion  must  have  been  excited  by  legal  provocation.  Do 
the  circumstances  satisfy  you,  that  the  prisoner  acted  delib- 
erately and  with  formed  design,  and  not  under  the  influence 
of  passion  7    If  so  it  is  not  manslaughter. — ^But  if  the  deed 
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were  perpetrated  under  the  influence  of  passion,  was  there  Juxs,  1838. 
kgal  provocation. — Words  are  not  legal  provocation.    If  the    statk^ 
killing  be  with  a  deadly  v«reapon— one  v^rell  fitted,  and  likely    ^j^' 
to  produce  death,  and  the  provocation  be  slight^  it  will  not 
extenuate  the  crime  to  manslaughter.    The  mode  of  resent* 
ment  must  bear  a  reasoriahle  proportion  to  the  provocation 
given,  to  reduce  the  offence  to  manslaughter.    If  the  deceased 
were  a  mere  trespasser  on  the  land  of  the  prisoner,  by  coming 
there  against  his  will ;  and  if  the  deceased  came  there  after 
having  been  told  not  to  come,  a"^  stated  by  the  prisoner's  daugh- 
ter ;  and  if  the  deceased  did  not  go  away  instantly  when  he  was 
ordered,  under  the  ^circumstances  stated  by  the  witness,  it 
would  not  be  such  a  provocation,  as  would  reduce  the  killing 
to  manslaughter,  if  the  deed  were  perpetrated  under  all  the 
circumstances  stated  by  the  witness.'' 

The  prisoner  was  convicted  of  murder,  and  judgment  of 
death  being  pronounced  he  appealed. 

/.  T.  Morehead  for  the  prisoner. 

The  AUomey  General  for  the  State. 

Per  Curiam.  The  court  has  not  perceived  any  thing  in 
the  instructions  to  the  jury,  taken  in  connexion  with  the  evi- 
dem^e  stated,  that  can  authorize  a  reversal  of  the  judgment. 

There  was  no  evidence  from  which  it  could  be  judicially 
or  rationally  inferred,  that  the  deceased,  in  word  or  action, 
threatened,  or  even  that  he  meditated  violence  to  the  person 
or  dwelling  of  the  prisoner.  On  the  contrary,  the  evidence 
establishes  a  killing  without  provocation  at  the  time,  upon  a 
formed  design  and  ancient  grudge,  indicated  by  express 
threats,  and  three  repeated  attempts  to  shoot  an  unarmed 
and  unresisting  man.  It  is  a  case  of  express  malice,  proved 
by  direct  evidence. 

The  judgment  must  therefore  be  afGrmed,  and.  the  usual 
certificate  transmitted  to  the  Superior  Couit,  in  order  that 
the  sentence  of  the  law  may  be  carried  into  execution. 

16 
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Jima.  183a  THJS  STATE  «.  THOMAS  S.  JONES. 

Stats     ^^  postMiUm  of  ttolen  property  affords  presamptiye  erideiiM  that  tka  potM*- 
Joma*        1*0'  ^  ^  ^^^  *^  ^^  evidaoce  is  atrooger  or  weaker  aa  the  poaaeaaion  is 
more  or  leaareoenu    ▲  recaot  poaaeaaion  raiaea  a  reaaonabie  preaiimptioii  of 
guilt. 
.   li^  in  attempting  to  rebat  the  preaomption  of  larceny  arising  from  the  recent 
poaaeaaion  of  atolen  property,  it  be  proved  that  the  defiMdant  afliar  the  lar- 
^  eeny  fonnd  the  property  in  the  poaaeaaion  of  another  paraon  from  whom  ha 
'  received  it  claiming  it  aa  hia  own,  but  that  before  anch  finding  he  gave  an  ex- 
act deacription  of  the  atolen  artidea  which  he  alleged  he  had  loat,  that  he  made 
diflhrant  atatementa  to  different  peraona  aa  to  the  time  hetloat  hU  property,  that 
after  finding  the  property  he  put  falae  marka  upon  it,  and  that  afrerwarda  he 
left  the  atate  in  conaequenca  of  the  indictment,  all  these  circumstances  fur- 
nish evidence  tending  to  connect  the  defendant  with  the  feionioua  posaea- 
aion  of  the  property  anterior  to  the  time  when  he  found  it  in  the  poaaeaaion  of 
auch  other  peraon. 

The  defendant  was  indicted  for  Fbtit  Larcbnt,  in  steal- 
ing two  pigs  at  Chowan,  on  the  last  circuit,  before  his 
Honor  Judge  Settle. 

On  the  trial  it  was  proved  for  the  State,  that  four  pigs, 
the  property  of  the  prosecutor  had  been  stolen,  and  that 
shortly  thereafter  two  of  them  were  found  in  the  possession 
of  the  defendant,  and  the  other  two  in  the  possession 
of  a  person  of  color,  to  whom  the  defendant  had  sold  them, 
after  having  put  them  in  the  mark  of  an  uncle  of  his  who 
had  been  dead  five  or  six  years.  ^  It  appeared  further,  that 
the  defendant  was  a  young  unmarried  man,  and  lived  with 
his  father  at  the  time  of  the  transaction,  and  that  his  father 
owned  hogs  marked  differently  from  those  of  his  deceased 
brother,  the  uncle  of  the  defendant  above  mentioned.  It 
was  also  proved  for  the  State,  that  the  defendant  left  the 
State  for  Tennessee  the  week  after  the  court  at  which  the 
indictment  was  found  against  him,  and  that  he  returned  to 
Chowan  county  the  week  before  the  next  succeeding  court, 
and  that  he  said  it  was  in  consequence  of  the  indictment 
that  he  was  going  off. 

The  defendant  in  attempting  to  account  for  his  possession 
of  the  property  called  upon  a  witness  by  the  name  of 
Dennis,  his  brother-in-law,  who  stated  that  the  defendant  re- 
quested him  to  come  to  the  town  of  Edenton  to  assist  him 
in  hunting  for  some  pigs,  which  he  had  lost  that  morning,  de- 
scribing their  number,  size  and  colour,  that  this  was  on  Sun- 
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day  morniiigr-that  after  going  to  two  or  three  other  places  jnn,  1838. 
they  went  to  the  house  of  a  free  negro  woman,  living  in  the  statm"* 
fofaurbs  of  the  town,  where  they  found  the  pigs  as  described  j^^ 
by  the  defendant,  in  namber,  colour,  and  size ;  that  the  de- 
f(^ant  inquired  of  the  woman  how  she  came  by  the  pigs ; 
the  witness  did  not  recollect  her  answer,  but  the  defendant 
then  took  the  pigs,  and  after  selling  two  of  them,  carried 
the  others  to  his  father's.  The  defendant  then  introduced 
two  other  witnesses,  a  Mrs.  King,  and  his  brother,  William 
Jones, '  who  stated  that  the  defendant  had  told  them  that  he 
lost  his  pigs  on  the  same  Sunday  morning,  and  they  believed 
that  he  had  lost  them.  William  Jones  stated  that  his  brother 
had  lost  pigs.  These  witnesses  further  stated,  that  when 
ibe  defendant  went  off  on  the  same  morning  to  look  for  his 
{Ngs,  he  took  his  bag  with  him,  and  returned  about  break- 
fast time  with  three  of  his  pigs,  and  that  one  of  the  three 
was  claimed  by  another  person  and  given  up.  The  defend* 
ant  then  introduced  a  Mr.  Smith,  a  merchant  residing  in 
the  tovni  of  Edenton,  who  proved  that  on  Saturday  night 
preceding  Sunday  morning,  between  7  and  8  o'clock  at 
night,  the  defendant  came  to  his  store  and' asked  him  to  as- 
sist him  in  looking  for  some  pigs,  which  defendant  stated 
that  he  had  lost  that  evening.  This  witness  further  stated, 
.  that  the  defendant  told  him  very  early  next  morning  that  he 
had  found  two  of  his  pigs.  The  defendant  also  introduced 
a  witness  by  the  name  of  MeNider,  who  stated,  that  about 
half  an  hour  by  sun  on  the  same  Sunday  morning  the  de- 
fendant told  him  that  he  had  found  all  his  pigs  in  the  pos- 
session of  the  negro  woman  living  in  the  suburbs. 

The  Court  in  charging  the  jury,  left  it  to  them  to  ascer- 
tain whether  the  evidence  offered,  connected  the  defendant 
with  the  felonious  possession  of  the  pigs  anterior  to  the  time 
when  they  were  found  by  the  defendant  and  his  brother-in- 
law,  Dennis,  in  the  possession  of  the  free  woman  of  colour. 

The  counsel  for  the  defendant  then  moved  the  Court  to 
instruct  the  jury  that  there  was  no  evidence  to  connect  the 
defendant  with  the  felonious  possession  of  the  pigs  before 
the  time  they  were  found  in  the  possession  of  the  free 
woman.  The  Court  declined  giving  such  instruction,  but  on 
the  contrary  charged  the  jury  that  there  was  evidence  of 
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Jmn,  1838.  the  felonious  taking,  but  its  weight  and  effect  was  for  them 
Stam"  ^  decide,  and  that  if  it  satisfied  them  beyond  a  reasonable 
doubt  of  the  defendant's  guilt,  they  were  bound  to  convict 
hinu    The  defendant  was  found  guilty,  and  appealed. 
/re</6//forthe  accused. 
The  AUomey  General  contm. 

Daniel,  Judge.  The  property  which  the  indictment 
charged  the  defendant  to  have  feloniously  taken  and  car- 
ried away,  was  on  the  trial  proved  to  have  been  stolen 
from  the  prosecutor,  and  shortly  thereaifter  the  identical  pro- 
perty was  found  in  possession  of  the  defendant.  This  proof 
having  been  made  on  behalf  of  the  state,  raised  a  pre- 
sumption that  the  defendant  was  the  thief.  The  effect  of 
this  evidence,  was  to  throw  upon  the  defendant  the  burthen 
of  accounting  for  that  possession.  Evidence  of  this  nature  is 
by  no  means  conclusive,  and  it  is  stronger  or  weaker  as  the 
possession  is  more  or  less  recent.  The  rule  is,  that  recent 
possession  raises  a  reasonable  presumption  against  the  pri- 
soner. East.  P.  C.  657,  2  Starkie's  Evidence,  450.  The 
defendant  introduced  evidence  to  explain  his  possession,  and 
for  the  purpose  of  repelling  the  presumption  that  he  stole 
the  property.  Ilis  brother  stated  that  the  defendant  had 
lost  pigs ;  but  when  he  lodt  them  or  what  sort  they  were, 
he  did  not  state.  His  brother-in-law  Dennis  stated,  that 
the  defendant  told  him  on  Sunday  morning,  that  he  had  on 
that  morning  lost  pigs,  and  he  described  the  number,  colour, 
and  size ;  they  went  in  search,  and  at  the  house  of  a  free 
woman  of  colour,  they  found  the  pigs  as  described  by  the 
defendant  in  number,  colour,  and  size.  He  told  Mrs.  King 
and  his  brother  that  he  lost  his  pigs  on  Sunday  morning.  He 
told  Mr.  Smith  on  Saturday  evening  that  he  had  lost  his  ' 
pigs  on  Saturday  evening,  and  asked  his  assistance  in 
searching  for  them.  The  Court  left  it  to  thd  jury  to  ascer- 
tain whether  the  evidence  offered,  connected  the  defendant 
with  the  felonious  possession  of  the  pigs  anterior  to  the  time 
they  were  found  in  the  possession  of  the  free  woman  by  the 
defendant  and  Dennis.  The  counsel  for  the  defendant  moved 
the  Court  to  instruct  the  jury,  that  there  was  no  evidence 
to  connect  the  defendant  with  the  felonious  possession  of  tlie 
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pigs  before  the  time  they  were  found  in  the  possession  of  Junk,  T838- 
the  free  woman.     The  court  refused  to  give  such  instruc-     stat« 
tion,  bat  charged  the  jury,  that  there  was  evidence  of  the  fe-    j^'^^ 
lonious  taking,  but  its  weight  and  eflfect  was  for  them  to 
decide  on.    On  the  first  branch  cf  the  charge,  there  can 
be  no  objection ;  and  on  the  second  we  think  the  defendant 
had  no  right  to  demand  of  the  Court  the  charge  prayed. 

The  declaration  of  the  defendant  to  Dennis,  on  Sundav 

• 

morning  before  they  went  to  the  house  of  the  free  woman, 
of  the  number,  size  and  colour  of  the  identical  pigs  which 
were  proved  to  belong  to  the  prosecutor,  and  which  were  also 
proved  to  have  been  recently  stolen  from  the  prosecutor, 
connected  with  the  different  statements  which  the  defendant 
had  made  as  to  the  time  he  lost  his  pigs,  with  the  circum- 
stance of  his  marking  these  pigs,  and  his  leaving  the  state, 
all  taken  together  precluded  the  Judge  from  sa3ring  there 
was  no  evidence  to  connect  him  with  the  taking  before 
they  went  to  the  woman's  house  on  Sunday  morning.  The 
evidence  was  properly  left  to  the  jury  for  them  to  say  whe- 
ther they  were  satisfied  beyond  a  reasonable  doubt,  that  the 
defendant  had  stolen  the  property,  and  had  carried  it  to  the 
free  woman's  house  as  a  cloak  to  the  transaction.  We  see 
nothing  erroneous  in  the  opinion  delivered  by  the  Court. 
Therefore  the  Superior  Court  will  proceed  to  judgment  in 
the  case  according  to  this  opinion. 

PsR  CuBiAM.  Judgment  affirmed. 


THE  STATE  v.  JOHN  HATHAWAY. 

Harbouring  or  iDaintaining  a  runaway  slave  within  the  act  of  1741,  &,c.  (Rev. 
Stat.  ch.  xxxiVjSec.  73,)  consists  in  secretely  aiding  him  by  any  means  to 
continue  absent  from  his  master,  knowing  at  the  time  of  rendering  such 
aid,  that  he  was  a  runaway. 

Thb  defendant  was  tried  on  the  last  circuit  at  Edgecombe, 
before  Pearson,  Judge,  for  "secretly,  clandestinely  and 
fraudulently  harbouring  and  maintaining  a  runaway  ^lave, 
the  property  of  one  E.  C." 

Much  testimony  was  offered  to  the  jury,  and  certified  to 
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Juim,  1838.  this  Court,  eonsbting  of  facts  similar  to  the  fc^owiog: — 
Sy^„  That  the  negro  had  one  or  more  places  of  concedment  on 
„  *•  the  land  of  the  defendant,  and  of  declarations  o{  the  de- 
WAT.  fendant,  that  he  could  have  taken  the  negro  if  he  pleased,  but 
that  he  would  not  do  so  because  of  the  confidence  that  the 
slave  reposed  in  him,  offers  by  the  defendant  to  pur- 
chase, &c. 

His  Honor  instructed  the  jury,  **  that  if  the  evidence  sa- 
tisfied  them  that  the  defendant  had  fraudulently  and  secretly 
done  any  act  to  aid,  countenance  and  comfort  the  negro, 
knowing  him  to  be  a  runaway,  with  a  view  to  make  it  more 
easy  and  safe  for  him  to  stay  out,  or  to  make  it  more 
difficult  for  his  owner  to  take  him,  as  if  he  permitted  him  to 
make  a  cave  or  shelter,  or  camp  upon  his  land,  and  to  re- 
main in  it,  and  while  there  gave  him  his  countenance,  and 
informed  him  when  it  was  safe  to  go,  or  when  to  stay,  he 
was  guilty.  That  it  was  not  necessary  to  constitute  the  of- 
fence that  the  State  should  prove  that  the  defendant  had 
given  the  negro  food,  or  drink,  or  clothing.  That  assistance, 
if  any  was  given,  must,  in  order  to  make  out  the  oflfence 
chaiged,  be  given  secretly  and  clandestinely,  and  that  by 
^  secrectiyt  was  meant  the  doing  the  act  in  a  way  to  prevent 
its  being  proven,  and  that  it  differed  from  assistance  openly 
given  under  a  claim  of  title,  or  in  an  avowed  disregard  of 
the  rights  of  the  master,  in  the  same  way  that  stealing  dif- 
fered from  tresspass — ^the  one  being  a  recent  taking  so  as 
not  to  let  the  owner  know  what  had  become  of  his  pro- 
perty, or  who  had  taken  it — ^the  other  being  a  taking  under  a 
claim  of  title,  or  in  open  disregard  of  the  rights  of  the  owner, 
without  attempting  to  conceal  from  him  what  had  become  of 
his  property.  That  the  assistance  must  also  be  given  frau- 
dulently ;  but  that  fraud  would  be  implied  if  in  point  of  fact 
the  defendant  knew  the  negro  to  be  a  runaway  at  the  time 
of  rendering  such  secret  assistance." 

The  defendant  was  convicted  and  appealed. 

Iredell  4*  B.  F,  Moore  for  the  defendant. 

The  Attorney  Oeneral  for  the  State. 

DAinsL,  Judge.  We  have  examined  the  charge  the  Judge 
delivered  to  the  jury  in  this  case.    We  do  not  discover  any 
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error  in  it    The  defendant  appears  to  have  been  properly  jfj^^  i^^ 
convicted  under  the  act  of  Assembly,  (1  Rev.  Statutes,  ^09.)  ~^ — 
This  {pinion  will  be  certified  to  the  Superior  Court  of  Edge-      «. 
combe,  and  that  Court  will  proceed  to  judgment,  &c  ^^"^' 


WAT. 


Feb  Curiam*  Judgment  aflSrmed. 


THE  STATE  v.  JAMES  LEIGH. 

An  iD(iieUnent  againBt  a  juBtice  of  the  peace  for  rafiiaiog  to  iasue  hia  warrant 
for  the  arreat  of  a  felon,  must  charge  either  that  the  felony  waa  committed  in 
hia  presence,  or  the  tender  to  him  of  an  affidavit  of  ita  oommiiaion. 

It  ahonid  alao  charge  that  the  felon  waa  in  the  magiatrate'a  county  whan  the 
refuaal  took  place* 

The  defendant  was  indicted  at  Perquimans  on  the  last 
circuit,  as  follows : 

^  The  jurors  for  the  State,  &c.  present,  that  James  Leigh, 
late  of  &c.  on  &c.  was  and  yet  is  one  of  the  acting  justices 
of  the  peace,  in  and  for  the  said  county  of  Perquimans,  and 
9S  such  bound  by  the  duties  of  his  said  office,  and  by  the 
laws  of  the  State,  to  issue  his  warrant  for  the  apprehension  of 
all  persons  guilty  of  felony :  and  the  Jurors  aforesaid  do  fur- 
ther present,  that  afterwards  &c.  in  &c.  a  certain  negro  slave 
Jim,  the  property  of  one  James  Leigh,  sen'r,  did  commit  a 
felony  by  feloniously  killing  and  murdering  a  certain  negro 
slave,  Washington,  the  property  of  the  said  James  Leigh ; 
and  the  Jurors  aforesaid  do  fuither  present,  that  afterwards, 
to  wit :  on  &c.  at  &c.  the  said  James  Leigh,  sen'r,  well  know- 
ing of  the  commission  of  the  said  crime  by  the  said  slave 
Jim,  as  aforesaid,  unlawfully  and  contemptuously  neglected 
and  refused  to  issue  his  warrant  for  the  apprehension  of  the 
said  negro  slave,  Jim,  for  the  commission  of  the  said  felony, 
as  he  was  bound  by  the  duties  of  his  said  office  and  by  the 
laws  of  the  land  to  have  done,  to  the  great  hinderance  of  jus- 
tice,**  &c. 

Upon  the  motion  of  the  defendant,  his  Honor,  Judge  Ssr- 
TLE,  quashed  the  indictment,  and  Mr.  Solicitor  Outlaw  ap- 
pealed. 
,    The  Attorney  Oeneral  for  the  State. 

Kinney  for  the  defendant. 
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juM«,  1838.  RuppiN,  Chief  Justice.  It  was  probably  the  object  of  thif 
"statb  appeal  to  obtain  the  opinion  of  the  Court,  whether  a  justice  of 
-  ''■  the  peace  be  liable  to  indictment,  who,  without  corruption, 
neglects  to  issue  a  warrant  for  the  apprehension  of  a  person 
within  his  county,  who  the  magistrate  personally  knows, 
or  has  reason  to  believe,  has  been  guilty  of  felony. 
But  the  Court  does  not  think  it  proper  to  decide  that  general 
question  upon  an  indictment  framed  like  the  present,  which 
does  not  raise  it. 

There  are  two  grounds  on  which  a  magistrate  may,  and 
ought  to  grant  process  for  the  apprehension  of  persons 
charged  with  crimes.  The  one  is  his  own  personal  know- 
ledge when  the  offence  is  committed  in  his  presence.  Al- 
though it  has  been  said  that  it  is  indelicate  for  a  magistrate 
to  act  on  his  persor-il  knowledge,  and  that  he  ought  to  apply 
to  another,  yet  strictly  speaking,  it  is  perhaps  his  duty, 
especially  if  it  be  necessary  to  prevent  an  escape.  The 
other  ground  is  probable  cause,  supported  by  the  oath  of 
some  other  ^-^rson.  Now,  admitting  in  this  last  case,  that  it 
is  a  duty  of  a  magistrate  to  grant  process,  although  no  felony 
was  committed,  in  order  that  due  investigation  may  be  had ; 
and  admitting  also  this  to  be  a  ministerial  duty,  for  the  negli- 
gent omission  of  which — though  without  corruption,  or  any 
particular  bad  motive — he  would  be  responsible  upon  indict- 
ment ;  yet  it  seems  indispensable  that  the  indictment  must 
allege  either  the  commission  of  the  felony,  and  the  presence 
thereat  of  the  magistrate,  or,  in  lieu  thereof,  a  charge  before 
him  on  oath  of  probable  cause,  or  at  least,  an  offer  of  some 
person  to  make  such  charge.  The  presence  of  the  magis- 
trate, or  an  accusation  or  offer  to  accuse  on  oath,  is  necessary 
to  raise  the  duty  of  issuing  a  warrant,  and  to  render  the 
refusal  or  neglect  to  do  so  illegal  or  contemptuous  of  the 
law.  In  all  these  particulars,  the  present  indictment  is  defi- 
cient. 

It  charges  that  "  on  &c.  at  &c.  a  certain  slave,  Jim,  the 
property  of  one  James  Leigh,  sen'r,  did  commit  a  felony  by 
feloniously  killing  and  murdering  a  certain  nes^ro  slaved 
Washington,  the  property  of  the  said  James  Leigh ;  and  that 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at 
and  in  the  county  aforesaid,  the  said  James  Leigh,  sen'r. 
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well  knowing  of  the  commission  of  the  said  crime  by  the  said  tivm,  1838. 
negro  slave,  Jim,  as  aforesaid,  unlawfully  and  contemptuously    stati 
neglected  and  refused  to  issue  his  warrant,  See."    Not  to    *  ^f^^ 
say  any  thing  of  the  very  imperfect  manner  m  which  the  in.  ''   ' 

dictment  charges  the  homicide,  which  does  not  appear  there- 
firom  to  be  either  murder  or  man-slaughter ;  it  is  obvious  that 
no  fact  is  laid  which  required  the  magistrate,  as  a  positive 
duty,  to  grant  a  warrant.  It  said,  indeed,  that  ^  well  know- 
ing he  neglected ; "  but  the  source  and  means  of  knowledge 
are  not  specified — ^whether  from  personal  presence  he  fully 
knew  the  fact  of  felony ;  or  whether  from  evidence  he  knew 
of  probable  cause ;  or  whether  from  rumour  he  had  reason 
to  believe  or  know  that  a  fefony  had,  or  probably  had  been 
committed.  It  seems  to  us  that  the  allegations  of  the  indict- 
ment in  these  respects  are  entirely  too  vaguQ  and  general. 

There  is  another  fatal  omission  in  the  indictment.  The 
negligence  of  the  magistrate  is  criminal,  if  at  all,  from  its  ten- 
dency to  favour  the  escape  of  the  offenders.  It  may  be  a 
duty  to  issue  a  warrant  against  a  person  in  the  county  of  the 
magistrate,  upon  which  an  arrest  may  be  made.  But  it  is 
not  the  duty  of  a  justice  of  the  peace  to  grant  process 
against  felons  in  every  part  of  the  state.  The  indictment 
before  us  does  not  allege  that  the  supposed  felon  was  ia 
Perquimans  at  the  time  the  knowledge  of  the  felony  came 
to  the  defendilnt,  nor  at  any  time  afterwards. 

There  is  also  another  objection  peculiar  to  this  case. —  AmitsteriB 
Upon  the  face  of  the  indictment  the  defendant  was  the  t^  to  con- 
owner  of  both  the  slaves — the  slain  and  the  slayer.    A  mas-  cape^ofS 
ter  is  not  more  excusable  in  law  than  justifiable  in  morals,  aia^e  who 
for  contriving  or  assisting  the  escape  of  his  slave,  who  has  mittedafe- 
committed  felony.    But  while  that  is  so,  he  is  not,  in  our  jf  he~be  aS 
opinion,  bound,  if  at  liberty,  to  be  judicially  or  officially  ac-  ?*^*""fj®' 
live  against  him  in  any  stage  of  the  prosecution.     Passing  not  act  offi- 
by  the  interest  of  the  owner,  their  relation  imposes  on  him  gainst 
the  obligation  of  the  slave's  defence,  and  the  law  generally  ^^"°* 
charges  him  with  it  as  a  duty  alike  to  the  slave  and  to  the 
fm  administration  of  public  justice.    Prosecution  and  de- 
fence are  so  incompatible  that  the  two  duties  cannot  be  in- 
cumbent on  the  same  person. 

It  is,  upon  the  whole,  so  clear  that  no  judgment  could  be 
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juiri,  I83a  pronounced  on  this  indictment,  as  to  render  it  improper  to 
'"stat«~  P"^  ^^^  defendant  to  his  plea.    It  was,  in  the  opmion  of  the 
*•       Court,  properly  quashed. 

Pbr  Cvbiam.  Judgment  affirmed. 


THE  STATE  r.  JAMES  M.  G.  ROBINSON,  et  nl. 

If alidouB  mitehief  consists  in  the  wilfiil  destruction  of  personal  property,  fron 
actual  ill  will,  or  resentment  towards  its  owner  or  possessor. 

The  cases  of  the  State  v.  Landreth,  2  Law  Rep.  446,  and  State  v.  Simp- 
son, 2  Hawks,  460,  approTcd. 

The  defendants  were  indicted  for  malicious  mischief,  in 
removing  a  wagon,  the  property  of  one  I.  H.  from  its  place, 
^  and  wilfully,  wickedly,  wantonly,  mischievously  and  ma- 
liciously '*  breaking  it. 

Upon  the  trial  before  Bailky,  Judge,  at  Lincoln,  on  the  last 
circuit,  the  case  was  that  the  defendants  found  the  wagon 
standing  in  the  street,  and  for  the  purpose  of  having  sport, 
they  ran  it  through  the  street,  and  down  a  hill,  whereby  it 
was  injured  as  charged  in  the  indictment,  and  where  they 
left  it. 

His  Honor  instructed  the  jury  that  if  the  defendants  in- 
jured the  waggon  from  mere  sport  and  wantonness,  they 
were  guilty,  although  they  had  no  malice  against  the  owners. 

The  defendants  were  convicted  and  appealed. 

Caldwellj  for  defendants. 

The  Attorney  General  for  the  State. 

Gaston,  Judge.  The  distinction  between  those  injuries 
which  are  regarded  simply  as  trespasses  on  the  ri^ts  of 
individuals,  and,  those  which  amount  to  a  violation  also  of 
the  duties  due  to  the  community,  ought  to  be  accurately 
drawn  and  carefully  observed.  We  fear  that  this  has  not 
been  done  in  this  State  with  respect  to  the  wrongs  known 
under  the  general  name  of  ^  malicious  mischief,''  and  appre- 
hend that  this  confusion  has  been  the  result  of  treating  as 
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commoB  law  i^tices,  acts  which  owe  their  existence,  as  jmn,  1838. 
crimes,  wholly  to  positive  statutes.    For  reasons  which  have    g^^„ 
been  assi^ed  in  the  case  of  the  State  v.  Scott,  (2d  Dey.  &       «• 
Bat  35,)  it  is  too  late  now  to  question  whether  an  Indictment       "*"*' 
for  maUcious  mischief  may  not  be  sustained  as  for  a  misde- 
meanor at  Common  lawJbut  there  is  difficulty  in  laying  down 
clearly  the  necessary  cdnstituents  of  that  offence.     It  is  ob- 
vious if  **  malicious  "  be  understood  in  its  legal  sense  of  in- 
tending wrong,  and  "  mischief  mean  any  harm  done  to 
another's  property,  that  almost  every  trespasser  on  property 
may  be  made  the   subject  of  criminal  prosecution.     The 
description  of  malicious  mischief  usually  given  by  the  writers 
on  Criminal.  Law,  that  is  to  say,  "  such  damage  as  is  done 
to  private  property,  not  animofurandi,  or  with  an  intent  of 
gaining  by  another's  loss,  but  either  out  of  spirit  of  wanton 
cruelty  or  black  and  diabolical  revenge,"  may  answer  as  a 
general  indication  of  those  common  law  trespasses,  which, 
by  a  multitude  of  statutes,  have  been  raised  into  crimes,  but 
it  is  too  destitute  of  precision  to  constitute  a  legal  definition. 

What  spirit  of  severity  shall  be  deemed  a  spirit  of  cruelty 

what  degree  of  cruelty  mounts  up  to  wanton  cruelty — and 
what  intensity  of  revenge  is  required  to  render  it  black  and 
diabolical—  may  be  considerations  in  the  exercise  of  legisla- 
tive discretion,  but  cannot  be  fit  subjects  of  judicial  ascer- 
tainment,  nor  furnish  of  themselves,  rules  of  public  justice 
susceptible  of  steady  and  uniform  application.  We  can  dis- 
cover no  other  mode  in  which  we  shall  at  the  same  time  pay 
becoming  deference  to  prdce^ding  adjudications,  and  secure 
to  the  public  that  certainty  which  is  indispensible  in  the  ad- 
ministration of  criminal  justice,  than  to  hold  such  invasions  of 
private  property  to  be  indictable  as  malicious  mischief,  which 
are  unquestionably  within  the  limits  of  those  adjudications, 
and  to  treat  all  others  as  private  or  civil  wrongs,  until  the 
Le^slature  shall  think  proper  to  impress  upon  them  a  differ- 
ent character.  Governed  by  these  views  we  extract  from 
the  adjudged  cases  as  a  rule  of  decision,  that  malicious  mis- 
chief to  be  indictable,  consists  in  the  wilful  destruction  of 
«omearticleof  personal  property,  from  actual  ill-will  orre- 
aentment  towards  its  owner  or  possessor.  State  v,  Lart- 
drtth^  2  Law  Rep,  4^6—^tate  v.  Simpson^  2  Hawks  460. 
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jvNs,i839.     It  is  the  opinion  of  this  Court  that  there  was  error  in 

g^^^j.    the  charge  of  the  Judge  below,  and  that  the  judgment  ren- 

V.       dered  against  the  defendants  be  reversed  and  a  new  trial 

ROBIVSOX.  ,  , 

ordered. 

PxB  Curiam.  Judgment  reversed. 
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CASES 

ARGUED  AND  DETERMII^D 

in 

THE  SUPREME  COURT 

or 

NORTH    CAROLINA. 


DECEMBER  TERM,  1838. 

JOHN  A.  M'LANE,  CHAIRMAN.  &o^  UPON  THE  RELATION 

OF  CATHARINE  PEOPLES  t;  SALLY  PEOPLES, 

REUBEN  FOLGER,  et.  al. 

Hie  clafue  in  the  condition  of  a  bond  given  by  an  administrator  with  the  will 
annexed,  which  provides  that  the  obligor  shall  well  and  truly  deliver  and 
pay  over  all  the  rest  and  residue  of  the  effects  and  credits  which  shall  be  found 
doe  on  hin  account  at  the  close  of  his  administration  "  unto  such  person  or 
persons  respectively  as  the  same  shall  be  due  unto,  pursuant  to  the  true 
intent  and  meaning  of  the  acts  of  the  General  Xsserably  in  such  cases  made 
and  provided,"  is  broken  both  in  letter  and  in  spirit  hy  a  refusal  or  neglect  of 
Ihe  administrator  with  the  will  annexed  to  pay  legacies. 

The  case  of  Wtuhington  v.  Hunt,  1 0ev.  476,  approved. 

Tbis  was  an  action  of  debt  upon  the  bond  executed  by 

the  defendants  upon  the   appointment  of  the  defendants* II 

Sally  Peoples  and  Reuben  Folger,  administrators  with  the 
will  annexed  of  Harbert  Peoples.  The  breach  assigned 
was  the  non-payment  of  a  legacy  to  the  relator.  The  de- 
fendants pleaded  conditions  performed  and  not  broken. 

Upon  reading  the  bond  on  the  trial,  which  took  place  at 
Guilford  on  the  last  circuity  before  his  Honor  Judge  Peausoni 
the  conditions  were  as  follows : 

**  The  condition  of  the  above  obligation  is  such  that  if 
the  above  bounden  Sally  Peoples  and  Reuben  Folger  admin- 
istrators, with  the  will  annexed  of  all  and  singular  the  goods 
and  chattels,  rights  and  credits  of  Harbert  Peoples  deceased, 
do  make  or  cause  to  be  made  a  true  and  perfect  inventory 
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Dec.  1S39.  of  all  and  singular  the  goods  and  chattels,  rights  and  credits 
Teofliw  of  ^^^  *^'^  deceased,  which  have  or  shall  come  to  the  hands, 
p  ^'        possession  or  knowledge  of  the   said  Sally   Peoples  and 
St  i^oL«£B.  Ueuben  Folger,  or  into  the  hands  and  possession  of  any  person 
or  persons  for  them,  and  the  same  so  made  do  exhibit  or  cause 
to  be  exhibited  to  the  county  court,  where  orders  for  ad- 
ministration passed  within  ninety  days  after  the  date  of  these 
presents ;  and  the  same  goods,  chattels  and  credits,  and  ail 
other  the  goods,  chattels  Ahd  credits  of  the  said  deceased  at 
the  time  of  his  death,  or  which  at  any  time  after  shall  con^e 
to  the  hands  or  possession  of  the  said  Sally  Peoples  and 

Reuben  Folger,  or  into  the  hands  or  possession  of  any  other 
person  or  persons  for  them,  do  well  and  truly  administer 
according  to  law ;  and  further  do  make  or  cause  to  be  made 
a  true  and  just  account  of  their  said  administration,  within 
two  years  after  the  date  of  these  presents ;  and  all  the  rest 
and  residue  of  the  said  goods,  chattels  and  credits  which 
shall  be  found  remaining  upon  the  said  administrators'  ac- 
count, the  same  being  first  examined  and  allowed  by  the 
County  Court,  shall  deliver  and  pay  to  such  person  or  persons 
respectively  as  the  same  shall  be  due  unto,  pursuant  to  the 
true  intent  and  meaning  of  the  acts  of  the  General  Assembly 
in  such  cases  made  and  provided.  And  it  appears  to  us 
that  a  last  will  and  testament  was  made  by  the  deceased^ 
and  the  executor  or  executors  therein  named,  did  exhibit 
the  same  into  court,  making  request  to  have  it  allowed  and 
approved  accordingly  ;  but  renouncing  the  right  of  execu* 
torship,  administration  with  the  will  annexed  is  granted  to 
Sally  Peoples  and  Reuben  Folger  above  named,  approbation 
of  such  testament  being  first  had  and  made  in  the  said  Court, 
then  this  obligation  to  be  void  and  of  none  effect,  or  else  to 
remain  in  full  force  and  virtue," 

His  Honor  being  of  opinion  that  the  conditions  of  the 
bond  did  not  provide  for  the  payment  of  legacies,  the  plain- 
tifif  submitted  a  judgment  of  non-suit  and  appealed. 

No  counsel  appeared  for  the  plaintiflf  in  this  Court. 

W.  A.  Crrahanif  J.  T.  Morehead  and  MendenhalU  for 
the  defendants. 

Gaston,  Judge.    This  case  does  not  raise  the  question 
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if^hether  the  bond  on  which  the  action  was  brought  could  be  Dec.  1838. 
put  in  suit  at  the  instance  of  a  legatee  before  the  assent  of  PsopLia 
the  administrators  with  the  will  annexed  to  the  legacy  or  a  p.op,^ 
decree  therefor  in  a  proper  Court.     On  that  question  there-  &  Folg£«. 
fore   we  forbear  from  expressing  an  opinion.    The  only 
point  presented  for  our  determination  is  whether  the  condi- 
tion of  this  bond  be  sufficiently  explicit  to  embrace  within 
it  the  duty  of  accounting  to  the  legatees  of  the  testator. 

We  admit  that  where  there  is  an  ambiguity  in  the  con- 
dition of  an  obligation  which  cannot  otherwise  be  removed^ 
the  law  adopts  the  construction  which  is  the  more  favorable 
to  die  obligor,  but  it  is  beyond  question,  that  no  formal  or 
technical  words  are  essential  to  the  constitution  of  a  condi- 
tion, and  that  any  set  of  woixls  from  which  it  can  be  satis-  where 
factorily  collected  that  it  was  the  intention  of  the  obligor  to  ^*'*?  ^  *" 
bind  himself  to  the  performance  of  a  duty  will  be  sufficient  in  the  cou- 
to  make«the  performance  of  that  duty  a  part  of  the  condition  obi'igation^ 
of  his  obligation.  ivhichcaii- 

°  .  not  other- 

Tbe  obligation  before  us  is  made  payable  to  the  chair-  wise  b«  re- 
man of  the  County  Court  of  Guilford.     The  condition  states  uw  tdopie 
as  facts,  that  the  last  will  and  testament  of  Harbert  Peoples  iJ^^j^n 
had  been  duly  proved  in  that  Court;  that  the  executors whicb^ie 
therein  named  had  refused  the  office,  and  that  upon  such  re-  favorable 
fusal  administration  with  the  said  will  annexed,  had  been  [^J)'^  ^^ 
committed  to  the  two  first  named  obligors,  Sally  Peoples "«  foimal 
and  Reuben  Folger.     It  is  true  that  this  recital  is*  found  in  cai  words 
the  latter  instead  of  the  preliminary  part  of  the  condition,  ^^i  to*tho 
where  it  would  have  been  more  appropriately  introduced ;  cpnaiiiu- 
but  it  is  not  the  less  on  that  account  a  recital,  explanatory  &>ndi(ion, 
of  the  purposes  of  the  instrument.     The  condition  then  un-  ^t  JJ"^ 
dertakes  to  set  forth  the  means  by  which  the  obligation  ex-  J?'^"*" 
ecuted  under  these  circumstances  shall  be  discharged.     It  which  it 
provides  that  if  the  persons  to  whom  the  administration  with  lilractorliy' 
the  will  annexed  has  been  thus  committed,  shall  within  ninety  Jhlft^u  ^at 
days  after  the  date  of  the  bond,  return  a  full  inventory  of  all  the  inten- 
the  effects  and  credits  of  the  deceased  ;  shall  well  and  truly  obiiffor  to 
and  according  to  law,  administer  all  the  effects  and  credits  ^"j.,^',*},*^ 
of  the  deceased  which  shall  come  into  their  possession ;  perform- 
shall  at  the  end  of  two  years,  cause  a  true  account  to  be  ex-  duty,   will 
lubited  of  their  administration ;  and  all  the  rest  and  residue  ^t^' 
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Dec.  1838.  of  the  said  effects  and  credits  which  shall  be  found  due  on 
PsoPLBs  such  account,  shall  deliver  and  pay  over  unto  such  person  or 
Pb-^plfs  Persons  respectively  as  the  same  shall  be  due  unto,  pursuant 
&  FoLGEB.  to  the  true  intent  and  meaning  of  the  several  acts  of  the 
make  the  General  Assembly  in  such  cases  made  and  provided  ;  then 
ance  "of  ^^^  ^^^^  obligation  shall  be  void,  but  otherwise  in  full  force 
that  duty,  and  virtue. 

a   part   oi 

the  condi-       There  can  be  little  doubt  but  that  it  was  the  intention  of 
obligation!  ^'^^  parties  to  this  instrument,  the  Court  acting  through  their 
chairman  on  the  one  side,  and  the  obligors  on  the  other,  to 
secure  by  it  the  performance  of  all  those  duties  which  ought 
to  have  been  secured  by  an  obligation  from  administrators 
with  the  will  annexed.     There  is  as  little  doubt  but  that  it 
was  the  duty  of  the  Court  to  require,  and  of  such  adminis- 
trators to  execute  an  obligation  that  should  secure  a  faithful 
administration  of  the  assets  for  the  benefit  of  the  legatees. 
The  Statute  21,  Hen.  8,  ch.  5.,  requires  that  if  any  person 
shall  die  intestate,  or  the  executors  shall  refuse  to  prove  the 
testament,  the  ordinary  shall  grant  administration  to  the 
widow  or  next  of  kin  or  both  by  discretion  of  the  ordinary, 
taking  security  for  a  true  administration ;  and  it  cannot  be 
questioned,  but  that  a  true  administration  by  an  executor  or 
his  substitute  the  administrator  with  the  will  annexed,  com- 
prehends the  payment  of  legacies  so  far  as  his  assets  will 
permit.     The  executor  indeed  is  not  ordinarily  required  to 
give  security  for  that  purpose,  because  he  is  selected  by  the 
testator  himself,  and  the  testator  not  having  required  surety 
of  him  to  pay  the  legacies,  it  was  thought  unfit  that  legatees 
who  claim  through  the  bounty  of  the  testator  should  have  the 
right  to  demand  it ;  but  the  administrator  with  the  will  an- 
nexed is  selected  by  the  Court ;  the  deceased  had  no  hand 
in  his  appointment ;  the  legatees  do  not  claim  against  him  as 
an  agent  appointed  by  the  testator,  but  one  appointed  by  the 
Court,  and  therefore  it  was  made  the  duty  of  the  Court  to 
require  surety  from  such  officer  for  a  faithful  discharge  of  his 
duties.    (See  Washington  v.  Hunty  1  Dev.  479.)     This  pro- 
vision of  the  Statute  of  the  21st  Hen.  8,  is  accordingly  incor- 
porated substantially  in  the  late  Revised  Statutes,  vol.  1,  ch. 
46.     It  remains  then  to  be  seen  whether  this  intention  of  the 
parties  to  this  instrument  has  been  so  defectively  expressed 
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that  the  duty  of  paying  legacies  is  not  embraced  within  the  Dso.  IS3?. 
fair  import  of  its  terms.  Pboflm 

The  difficulty  is  understood  to  lie  in  the  last  stipulation  of  p^;^,, 
the  condition  for  delivering  and  paying  to  such  persons  re-  &  Folgkb. 
spectively  as  the  same  shall  be  due  unto,  *' pursuant  to  the 
true  intent  and  meaning  of  the  several  acts  of  the  General 
Assembly  in  such  cases  made  and  provided."  It  is  supposed 
that  *'  these  persons"  do  not  include  legatees,  because  they 
claim  from  the  will  of  the  deceased,  and  not  under  any  act 
of  the  General  Assembly.  But  in  our  opinion  these  persons 
do  include  legatees,  because  although  they  claim  under  the 
will  of  the  deceased,  their  claim  is  expressly  sanctioned  and 
made  obligatory  upon  administrators  by  the  acts  of  the  Gen- 
eral Assembly.  In  the  first  year  of  our  Colonial  Legisla- 
tion of  which  we  have  any  records,  it  was  enacted  that  ^  no 
executor  or  tubninistrator  shall  hereafter  take  or  hold  (to) 
himself  (according  to  the  value  of  appraisemeqt)  more  of  the 
deceased's  estate  than  amounts  to  his  necessary  charges  and 
disbursements,  and  such  debts  as  he  shall  legally  pay  within 
twelve  months  after  administration  granted ;  but  that  all  such 
estate  so  remaining  shall  immediately  after  the  expiration  of 
twelve  months  be  equally  and  indifferently  divided  and  paid 
to  such  persons  to  whom  the  same  is  due  by  this  act  or  the 
will  of  the  deceased"  such  persons  giving  bonds  to  refund  for 
the  payment  of  debts  thereafter  discovered.  1715,  Swan's 
Ed.  ch.  48.  The  same  act  directs  administrators  how  they 
shall  distribute  a  ''surplusage/'  where  there  is  an  intestacy 
among  the  widow  and  iie^i^t  of  kin  of  the  intestate,  and  makes 
it  the  duty  of  the  administrator,  if  any  money  shall  remain  in 
his  hands  after  the  term  of  seven  years  shall  have  expired, 
not  recovered  by  any  of  kin  to  the  deceased  or  by  any  credi- 
tor in  that  time,  to  pay  the  same  to  the  Church- wardens  and 
vestry  to  and  for  the  use  of  the  parish  where  the  said  money 
shall  remain.  It  also  prescribes  the  condition  of  the  bond 
to  be  given  by  administrators  of  intestates,  to  which  form  the 
present  bond  conforms  mutatis  mutandis^  and  directs  that 
the  bond  shall  be  assigned  to  any  person  or  persons  injured, 
who  shall  and  may  maintain  an  action  thereon.  By  subse- 
qnenUacts  passed  before  the  execution  of  this  bond,  the  pro- 
Ubition  <m  the  executor  or  administrator^'to  retain  more  of 
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Dbo.  183a  the  deceased's  estate  than  amounts  to  his  necessary  charges 
PxoPLM  &nd  disbursements  and  debts  paid,  has  been  so  changed  as  tp 
Pkoples  P^^^i^  ^^6  executor  to  hold  the  estate  for  two  years,  and  at 
&.  FoLGKB.  the  expiration  of  that  time  these  acts  expressly  command 
him  to  divide,  deliver  and  pay  over  all  such  estate  so  remain- 
ing, to  the  person  or  persons  to  whom  the  same  may  be  due 
by  law  or  the  will  of  the  deceased.  These  acts  also  provide 
that  all  sums  of  money  or  other  estate  of  whatever  kind 
which  shall  remain  in  the  hands  of  any  executor  or  adminis- 
trator for  seven  years  after  his  qualification  unrecovered  by 
the  creditors^  legatees^  or  next  of  kin  of  his  testator  or  intes- 
tate, shall,  by  the  said  executor  or  administrator,  be  paid 
over  to  the  trustees  of  the  University,  and  they  provide  that 
the  bond  of  an  administrator  shall  be  put  in  suit  on  the  rela- 
tion of  any  person  injured  without  an  assignment.  See  acts 
17p9,  Rev.  ch.  308,  sec.  2—1809,  Rev.  ch.  768,  sec.  1—1791, 
Rev.  ch.  341.  It  is  therefore  literally  true  that  the  with- 
holding by  an  executor  or  administrator  of  legacies  given  by 
a  will,  the  administration  whereof  has  been  confided  to  him, 
after  the  expiration  of  two  years  from  his  qualification,  pro- 
vided that  he  has  sufiicient  assets  over  and  above  his  charges 
and  disbursements,  and  the  just  debts  of  the  deceased,  is  in 
direct  violation  of  these  act9 ;  and  therefore  the  condition 
of  a  bond  which  stipulates  for  payment  of  what  shall  remain 
after  a  fair  account  of  the  administration  of  these  assets,  unto 
those  **  to  whom  the  same  may  be  due  pursuant  to  the  true 
intent  and  meaning  of  the  acts  of  the  General  Assembly  in 
such  cases  made  and  provided,"  is  broken  in  the  letter  as 
well  as  in  its  spirit  by  such  violation  of  these  acts. 

There  are  other  considerations  which  have  had  an  in- 
fluence in  bringing  our  judgment  to  the  conclusion  which 
we  adopt  as  correct.  By  the  acts  of  1807,  Rev.  ch.  730, 
and  1813,  Rev.  ch.  855,  (1  Rev.  Stat.  ch.  46,  sec.  6  and  7,) 
our  Legislature  has  required  that  executors  under  certain 
circumstances  shall  give  bondi^  for  "  a  faithful  administra- 
tion," and  on  their  failure  to  do  so,  the  Court  shall  grant 
letters  of  administration  with  the  will  annexed.  This  requi- 
sition is  avowedly  made  for  the  benefit  of  the  legatees, 
Q*  representative"  is  the  term  used,)  as  well  as  of  the  sredit- 
ors,  and  the  only  direction  as  to  the  form  of  the  bond,  is  to 
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be  conecied  from  these  words,  **  bond  with  sufficient  security  Die.  Itsa 
for  the  faithful  administration  of  the  estate,  as  is  required  by  peo^lbT" 
law  in  cases  of  administration  on  the  estates  of  deceased  r^^J^^^ 
persons,  and  there  shall  be  the  same  remedy  upon  the  said  A.  Folqmu* 
bond  to  the  party  aggrieved,  as  upon  the  bond  of  an  admin^ 
istrator  in  like  cases/'    If  a  bond  had  under  these  statutes 
been  required  from  the  executors  of  Harbert  Peoples,  and 
they  under  such  requirement  had  executed  an  obligation 
with  a  condition  in  the  very  words  of  that  before  us,  it  would 
we  think  have  fully  conformed  to  the  requisition.     It  would 
have  been  "  a  bond  for  a  faithful  administration  of  the  estate 
as  required   by  law  in  cases  of  administration  upon  the 
estates  of  deceased  persons."   If  so,  it  might  be  put  in  suit  at 
the  instance  of  an  aggrieved  legatee  as  well  as  of  an  injured 
creditor.  But  if  such  a  condition  would  be  in  the  bond  of  an 
executor  effectual  to  secure  the  interests  of  legatees  as  well 
as  of  creditors,  it  is  not  easy  to  see  lyhy  it  should  have  a  dif- 
ferent operation  when  contained  in  the  bond  of  the  execu-> 
tor's  substitute,  the  administrator  with  the  will  annexed. 

The  construction  which  we  adopt  is  moreover  in  the 

spirit  of  the  adjudications  which  have  prevailed  in  this  state 

on  the  subject  of  administration  bonds.    According  to  these 

adjudications  such  bonds  have  an  operation  which  it  has 

been  doubted  at  least  whether  they  have  been  permitted  to 

have  in  England.    Creditors,  who  certainly  are  not  among 

the  persons  to  whom  the  rest  and  residue  of  the  estate,  after 

a  full  administration  and  the  taking  of  the  account,  is  to  be 

delivered  and  paid  over,  have  with  us  a  right  to  put  such 

bonds  in  suit,  and  allege  for  breach  the  non-payment  of  a 

debt.    The  words  "  the  said  effects  and  credits  shall  well 

and  truly  administer  according  to  law/'  have  been  deemed 

sufficiently  comprehensive  to  provide  against  every  case  of 

mal-administration  to  the  injury  of  any  one;  and  therefore 

to  enure  to  the  benefit  of  creditors.     The  People  v«  Dunhpf 

13  Johns.  437.   This  construction,  which  has  been  supposed 

to  be  technically  wrong,  (see  Washington  v.  Hunt,  1  Dev* 

475,)  is  felt  by  all  to  be  substantially  right  upon  the  great 

principle  of  public  policy  and  public  justice,  that  when  the 

state^confides  to  any  individual  the  management  of  property 

not  his  own,  it  is  bound  to  take,  and  it  is  to  be  presumed,  in' 
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Dae.  183a  tends  to  take  secarity  for  tBe  rights  of  all  who  may  be  in- 

Piorun'jured  by  the  misconduct  of  their  office. 

t»sopLB8  ^*  *^  ^^®  opinion  of  the  Court  that  the  judgment  of  non- 
&  FoMBB.  suit  in  this  case  ought  to  be  set  aside,  and  the  cause  remand- 
ed for  a  new  trial. 

Pee  Cvbiam.  Judgment  reversed. 


DEN  ex    DEM.  of  THOMAS  HAMPTON   et   »1.    v.   JOSIAH 

COWLES. 


A  devise  hj  a  testator  of  his  "  Home  plantation  *'  tvill  not  carry  town  'ots 
off  on  a  part  of  that  tract  of  land  by  commissiuners  under  an  act  of  the  Leg^ 
islature  passed  at*  the  (instance  of  the  devisor,  when  it  appears  tliat  the  lots 
have  been  occupied  for  many  yearsjas  part  of  the  town,  although  the  title  to 
the  lots  may  still  be  in  the  devisor. 

Ejectment  for  two  lots  in  the  town  of  Hamptonville  in 
the  county  of  Surry,  tried  at  Surry  on  the  last  circuit  before 
his  Honor  Judge  Settle. 

The  lessors  of  the  plaintiff  claimed^title  under  the  will  of 
Henry  Hampton,  Senior,.made  in  the  year  1831,  devising  to 
them  his  Home  plantation.  In  the  year  1801  Henry  Hamp- 
ton, Senior,  acquired  title  to  a  tract  of  land  in  Surry  county, 
and  in  1805  an  act  of  the  Legislature  was  passed,  which, 
after  reciting  that  Henry  Hampton,  Senior,  had  signified  to 
the  Legislature  that  he  wished  fifty  acres  of  the  said  tract 
laid  off  for  a  town  to  he  called  Hamptonville,  enacts  that  the 
said  fifty  acres  shall  be  laid  off  by  five  commissioners,  (of 
whom  Henry  Hampton,  Senior,  was  one,)  one  half  in  town 
lots,  and  the  other  half  to  remain  a  town  common ;  and  that 
the*  said  commissioners  shall  have  an  indefeasible  title  in 
the  said  fifty  acres,  with  power  to  appoint  their  successors 
and  to  convey  titles  in  fee  simple.  In  the  same  year,  the 
said  commissioners,  Henry  Hampton,  Senior,  being  present 
and  assisting,  laid  off  the  said  town  within  the  boundaries  of 
the  said  tract,  and  sold  the  lots  ;  and  various  persons  having 
purchased  lots  from  them,  resided  in  the  village,  claiming  the 
lots  so  purchased  as  their  own  from  the  year  1805  until  the 
time  of  tha^  trial.  The  dispute  was  concerning  two  of  the 
lots  so  originally  laid  off  within  the  bounds  of  the  said  town. 
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the  leMors  of  the  piftintiff  claiming  them  as  pi^it^of  the  Home  Dbc.  1838. 
plantation  of  Heaty  Hampton,  Senior,  and  as  passing  under  ^j^^^ 
tfan  clause  in  his  will  devising  to  them  that  plantation*  ^  *• 

The  defendant  exhibited  no  written  title  to  himself  from 
the  said  commissioners  or  any  one  else,  but  he  proved  that 
three  of  the  original  commissioners  were  still  alive,  and  by 
one  of  these  he  proved  that  he,  the  defendant,  was  in  the 
actual  possession  and  occupation  of  these  lots  before  and  at 
the  death  of  Henry  Hampton,  Senior,  and  that  he  had  been 
in  constant  possession  more  than  seven  years  before  the 
commencement  of  this  action.  It  further  appeared  that 
Henry  Hampton,  Senior,  had  resided  within  one  hundred 
yards  of  the  town  of  Hamptonville,  on  the  tract  which  he 
had  purchased  in  1801,  from  that  time  until  his  deaths  and  it 
did  not  appear  that  he  had  ever  set  up  claim  to,  or  exercised 
ownership  over,  any  of  the  town  lots  as  his  Home  tract,  or 
as  part  of  his  plantation^ 

His  Honor  held  that  the  act  of  Assembly  reciting  that  it 
was  made  by  the  consent  of  Henry  Hampton,  Senior,  was 
constitutional,  and  that,  even  if  it  were  not,  actual  adverse 
possession  under  it  for  more  than  seven  years,  would  give  the 
defendant  a  valid  title  as  Against  the  lessors  of  the  plaintiff. 
That  the  title,  by  the  act,  vested  in  the  commissioners,  the 
survivors  of  whom  might  maintain  an  action,  but  that  the 
lessors  of  the  plaintiff  claiming  under  the  will  could  not. 
There  was  a  verdict  and  judgment  for  the  defendant,  and  the 
lessors  of  the  plaintiff  appealed. 

/.  T.  Moreheadf  for  the  lessors  of  the  plaintiff* 

Boyden^  for  the  defendant. 

RmmN,  Chief  Justice.  Whether  the  statute  by  itself,  or 
that  together  with  the  acts  done  under  it,  did  or  did  not  divest 
the  title  out  of  Henry  Hampton,  we  are  very  clearly  of 
opinion  that  the  land  so  laid  off  for  a  town  was  thereby  sev- 
ered from  the  whole  tract  or  "  home  plantation,''  so  as  not 
to  pass  under  that  description  in  the  devise.  No  part  of  the 
town  tract  was  ever  afterwards  called  or  occupied  by  the 
testator  as  a  part  of  his  plantation ;  but  it  was  called,  known 
and  occupied  as  Hamptonville.  This  continued  for  twenty- 
ux  years  before  the  date  of  the  will.    There  is  no  claim 
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J>»C'  1838.  even,  or  any  thing  else  to  raise  the  slightest  presumption  of 
Ham PTOM  &  re-union  of  the  village  to  the  farm  or  *'  plantation ;"  or  to 
CowL««.   '^""S  ^^®  village  within  the  will. 

Although  we  do  not  perceive  any  such  doubt  in  the  other 
questions  as  would  induce  much  hestitation  in  the  decision  of 
them  ;  yet  as  the  judgment  on  the  one  point  puts  an  end  to 
all  interest  in  the  lessors  of  the  plaintiff  under  the  will,  those 
questions  must  be  left  open  until  the  heirs  at  law  shall  choose 
to  raise  them. 

Per  Curiam*  Judgment  affirmed. 


DEN  ex  D£M.  of  ZACHARIAH  CANDLER  v.  EU  LUNSFORDt 

et  al. 

Ai  pattnts  or  gnnts  firorn  the  state  ire  recorded  in  the  office  of  the  Secretsrjr 
of  State,  copies  of  of  ihem  obtained  from  that  office,  may  be  given  in  evideocs 
without  accounting  for  the  originals,  by  all  persons  except  the  patentees  or 
grantees  themselves,  or  those  claiming  under  them  who  would  be  entitled  to 
the  possession  of  thf/ originals. 

Ejectment  for  two  tracts  of  land,  tried  at  Buncombe  on 
the  last  circuit  before  his  Honor  Judge  Dick. 

After  the  lessor  of  the  plaintiff  had  made  out  his  case  by- 
showing  a  grant  from  the  state  for  the  lands  in  dispute  dated 
the  10th  of  January,  1829,  and  that  the  defen^iants  were  in 
possession  of  the  said  lands,  the  defendants  offered  in 
evidence  a  copy  of  a  grant  from  the  state  to  one  John  G. 
Blount  of  older  date  than  the  one  to  the  lessor  of  the  plaintifT, 
and  covering  the  whole  of  one  of  the  tracts  claimed  by  the 
lessor  of  the  plaintiff,  and  also  a  large  body  of  land  not 
claimed  either  by  the  plaintiff's  lessor  or  the  defendants. 
An  affidavit  was  also  offered  by  the  defendants,  in  which  it 
was  stated  that  they  did  not  know  where  the  original 
grant  to  Blount  was,  without  stating  that  they  had  made  any 
inquiry  for  it.  Upon  this,  and  because  it  appeared  further 
to  the  Court  that  the  Blount  grant  covered  a  large  portion  of 
Bimcombe,  and  one  or  two  of  the  adjoining  counties,  and  that 
it  was  a  matter  of  notoriety  in  the  county  of  Buncombe  that 
the  said  grant  was,  and  for  a  number  of  years  had  been  in 
the  possession  of  Colonel  Love,  of  Haywood  County,  the 
Court  rejected  the  copy  as  evidence.    The  lessor  of  the 
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pluitiff  had  a  verdict  and  judgment,  and  the  defendants  Dec.  1838* 

appealed.  Hampton 

No  counsel  appeared  for  either  party  in  this  Court  ^| 

RuFFiK,  Chief  Justice.  The  principle  on  which  the  Court 
rejected  the  copy  of  the  grant  offered  in  evidence  by  the  de« 
fendants,  applies  to  papers  between  private  persons.  The 
rule  is  different  as  to  patents  or  grants  from  the  sovereign. 
They  are  enrolled  in  the  office  from  which  they  emanate, 
and  are  there  records.  Like  all  other  records,  they  may 
be  used  as  evidence  by  all  persons,  by  obtaining  copies,  ex- 
cept -the  patentee  or  those  claiming  under  him,  who  would 
be  entitled  to  the  possession  of  the  original.  Such  was  the 
rule  at  the  common  law,  inasmuch  as  the  grant  is  of  record. 
Thi.<i  principle  is  recognized  by  a  statute  of  1748,  (Rev.  ch. 
44,  sec.  C,)  which  not  only  makes  the  **  record  of  every  grant 
in  the  Secretary's  office  evidence,  but  goes  further  and 
makes  the  abstracts  entered  in  th^office  of  Lord  Granville, 
or  (generally)  exemplifica^j^R9^^^pgi4^^]y  proved,  evi- 
dence, as  if  the  orignals 

The  judgment  appeallkfrom  niust Jhe^l^re  be  reversed 
and  a  venire  de  novo  awan^gll^  S? 

Per  Curiav.  ^  lAlLlll»^IJit^t'*J^^  reversed. 
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Dec.  1836. 


Statb 

^  ».  THB'STATE  v.  WILLIAM  MANUEL. 

JBAjnnu 

The  act  of  1S31,  ch.  13,  (1  Rev.  Stat  ch.lU,  sec.BG,  87,  88|  89,)  providing  for  the 
collection  of  fines  imposed  upon  free  negroes  and  free  persons  of  coloar  con- 
victed of  any  criminal  offence^  by  directing  them  to  be  hired  oat  under  certain 
roles,  regulations  and  restrictions,  is  not  so  clearly  repugnant  to  the  39th  sec- 
tion of  the  constitution,  which  provides  that  debtors  shall  not  be  continued  in^ 
prison  after  delivering  up  honafdc  their  property  for  the  use  of  tbeir  creditors, 
nor  to  the  19th  section  cMfthe  same  which  gives  to  the  governor  the  power  of 
granting  pardons,  nor  to  the  10th  section  of  the  bill  of  rights  which  prohibits 
the  imposition  of  excessive  (fines  or  the  infliction  of  cruel  or  unusual  punish- 
ments, nor  to  the  3d  section  of  the  same  which  declares  that  no  man  or  set 
of  men  are  entitled  te  exclusive  or  separate  privileges  from  the  community  but 
in  consideration  of  public  services,  nor  to  the  spirit  of  the  12th  section  of  the 
same  which  forbids  the  deprivation  of  liberty  to  a  fireman  "  but  by  the  law 
of  the  land,*'  nor  to  the;  principles  of  fipee  government,  as  to  warrant  the 
Courts  in  pronouncingMt  unconstitutional  and  void. 

The  act  of  1838,  which  provides  that  if  any  per  ton  shall  be  convicted  in  any 
Court  of  Record  b  this  state  of  any  crime  or  misdemeanor,  and  shall  be  in 
execution  for  the  fine  and  costs  of  prosecution,  and  shall  have  remained  in 
prison  for  the  space  of  twenty  days,  be  may  be  discharged  in  the  manner 
therein  prescribed,  does  not  repeal  the  act  of  1831,  ch.  13,  but  as  the  last  expres- 
sion of  legieletive  will,  necessuily  abrogates  so  much  of  that  act,  asltands  in 
the  way  of  its  provisions. 

TffB  defendant,  at  the  Spring  term  1838  of  the  Superior 
Court  of  Sampson,  before  his  Honor  Judge  Dick,  was  con- 
Ticted  of  an  assault  and  battery,  and  thereupon  was  sentenced 
to  pay  a  fine  of  twenty  dollars,  and  it  appearing  to  the 
Court  that  he  was  a  free  person  of  colour,  and  unable  to  pay 
the  said  fine,  it  was  further  ordered  and  adjudged  by  the 
said  Court,  that  the  Sherifi'of  the  County  of  Sampson  should 
hire  out  the  defendant  to  any  person  who  would  pay  the 
said  fine  for  his  services  for  the  shortest  space  of  time. 
From  this  judgment  the  defendant  appealed  to  the  Supreme 
Court, 

Strange,  for  the  defendant. 

The  Attorney  General,  for  the  State. 

Gaston,  Judge,  after  stating  the  case  as  above,  proceeded 
as  follows  : — There  is  thus  directly  presented  for  our  deci- 
sion the  question  which  was  heretofore  rilised  and  argued  in 
the  case  of  Oxendine,  (Ante  2  vol.  435,)  but  which  it  was 
then  deemed  neither  necessary  nor  proper  to  determine, 
that  is  to  say,  whether  the  act  of  1881,  ch.  13,  (See  1  Rev. 
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Stat.  ch.  III«,  sec.  86,  87,  88, 89,)  '*  to  provide  for  the  coUec-  pia 
tk>D  of  fines  imposed  upon  free  negroes  and  free  persons  of  statb 
colour,"  be  unconstitutional  and  void.  Every  case  seriously  jg^ J„j^ 
questioning  the  constitutionality  of  a  statute  is  entitled  to  the 
most  deliberate  consideration,  because  it  invokes  the  exercise 
of  the  highest  and  most  delicate  function  v?hich  belongs  to 
the  judicial  department  of  the  government.  The  case  before 
Of  not  only  seriously  raises  this  question — but  raises  it  upon 
grounds  so  plausible  at  least,  if  not  so  strong,  as  to  render  a 
fiill  examination  of  them  a  task  of  some  difficulty.  We 
have  therefore  felt  it  our  duty  to  examine  the  question  with 
diligence  and  care,  and  if  the  conclusion  to  which  we  have 
arrived  be  not  right,  the  error  will  not  have  resulted  from 
the  omission  of  our  best  efforts  to  form  a  correct  judgment. 
The  act  of  1831,  directs  that  when  a  free  negro  or  free 
person  of  colour  shall  be  convicted  of  an  offence  against  the 
criminal  law  and  sentenced  to  pay  a  fine,  if  it  shall  appear 
to  the  satisfaction  of  the  Court  that  he  is  unable  to  pay  the 
fine  imposed,  the  Court  shall  direct  the  Sheriff  of  the  County' 
to  hire  out  the  free  negro  or  free  person  of  colour  so  con- 
victed to  any  person  who  will  pay  the  fine  for  his  services 
for  the  shortest  space  of  time.  It  further  makes  it  the  dutjr 
of  the  Sheriff  during  the  week  of  the  Court,  or  as  soon  there- 
after as  may  be  convenient,  publicly,  at  the  door  of  the 
Court-house,  to  hire  out  the  convict  to  any  person  who  will 
pay  the  fine  so  imposed  for  his  services  for  the  shortest  space 
of  time,  and  to  take  from  the  person  so  hiring,  bond  and 
security  in  double  the  amount  of  the  fine  so  paid,  payable  in 
the  same  manner,  and  with  the  same  conditions  for  the 
proper  treatment  of  the  free  negro  or  free  persou  of  colour 
during  the  time  for  which  he  is  so  hired,  as  are  contained  in 
apprentice  bonds,  except  the  condition  of  teaching/liim  to 
read  and  write.  It  declares  that  such  hirer  shall  have  the 
same  authority  over,  and  the  same  right  to  require  and  con- 
trol the  services  of  such  free  negro  or  free  person  of  colour, 
and  shall  be  liable  in  all  respects  to  the  sa/ne  obligations  and 
duties  as  masters  now  have,  and  are  liable  to,  in  cases  of 
apprentice  bonds.  It  further  enacts,  that  if  no  person  can 
be  found  who  will  pay  the  fine  so  imposed  for  the  services 
of  the  free  negro  or  free  person  of  colour  so  fined  for  a  space 
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Pko.  I6»i  of  time  not  exceeding  five  years,  it  shall  be  the  duty  of  the 
State     Sheriff  to  hire  the  free  negro  or  free  person  of  colour  to  any 

MAwuiii.  P^^'son  who  will  pay  the  highest  sum  for  his  services  for  five 
/  years,  which  sum  shall  discharge  the  fine  ;  and  it  shall  be 
the  duty  of  the  Sherifi*  after  deducting  five  per  cent  com- 
missions to  account  for  and  pay  over  the  money  collected  by 
virtue  of  this  act  as  other  fines.  Provided  that  if  any  free 
negro  or  free  person  of  colour  hired  out  under  the  provision* 
of  this  act  shall  abscond  or  leaVe  the  service  of  his  master 
before  the  expiration  of  his  time,  he  shall  be  liable  and  bound 
to  make  up  such  time  so  elapsed  by  serving  double  the  time 
thereof ;  and  provided  further  that  the  fine  imposed  shall  in 
all  cases  be  at  least  equal  to  the  amount  of  the  costs  of  such 
prosecution. 

On  the  part  of  the  defendant  it  has  been  objected  that  the 
act  in  question  comes  in  direct  conflict  with  that  section  in 
our  constitution  which  protects  the  person  of  a  debtor  after 
ascertained  insolvency  from  imprisonment  for  debt,  and  with 
those  sections  in  our  declaration  of  rights,  which  prohibit  the 
imposition  of  excessive  fines  and  the  infliction  of  cruel  or  un- 
usual punishments,  and  the  destruction  or  the  deprivation  of 
life,  liberty  or  property  of  a  free-man  otherwise  than  by  the 
law  of  the  land.  It  was  insisted  however  in  argument  by 
the  Attorney  General  that  it  was  unnecessary  to  enter  into 
the  examination  of  these  constitutional  prohibitions,  for  that 
the  defendant  can  set  up  no  right  and  claim  no  benefit  from 
them,  because  he  is  not  a  citizen  of  North  Carolina.  The 
positions,  of  the  Attorney  General  are,  first,  that  these  provi- 
sions, being  contained  in  the  fundamental  law  by  which  the 
people  of  North  Carolina,  theretofore  a  colony  and  depen- 
dency  of  Great  Britain,  rising  in  revolt  against  the  oppressions 
of  the  mother  country,  constituted  and  declared  themselves 
a  sovereign  and  independent  state ;  all  the  securities  provided 
in  that  fundamental  law  either  for  persons  or  for  property, 
and  all  the  inhibitions  against  wrong,  were  designed  exclu- 
sively for  the  benefit  of  those  who  were  constituent  members 
of  that  State,  and  of  such  as  by  inheritance  or  subsequent 
incorporation  into  that  political  body  should  thereafter 
become  members  thereof:  and  secondly,  that  persons  of 
colour,  whether  bom  free  or  emancipated  from  slavery, 
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Were  not  originally  members  of  that  political  body  and  never  Dec.  1888. 
Bince  have  been  incorporated  into  it.    We  do  not  yield  our    jsj^m 
assent  to  either  of  these  positions  in  the  extent  in  which  they  ^/^^^^ 
have  been  asserted. 

No  doubty  the  primary  purpose  of  the  constitution  was  the 
well  being  of  the  people,  by  whom  it  was  ordained^  and  the  The  prima- 
political  powers  reserved  or  granted  thereby  must  be  under-  of  iSe'SoD? 
stood  to  be  reserved  or  granted  to  that  people  collectively,  JJ^a  th!? 
or  to  the  individuals  of  whom  it  was  composed.    But  as  well  being 
justice  is  the  great  object,  highest  duty  and  best  interest  ofpiebj^^*^ 
every  community,  that  people  wisely  deemed  it  essential  to  JJm  w -  * 
the  well-being  of  themselves  as  a  community  so  to  conse- <^^ip^i 
crate  by  their  most  solemn  Sanctions  certain  great  pnnciplesiiticalpow*. 
of  right  as  to  cause  them  fo  enter  into  the  very  elements  of  ^Jj^**^* 
their  association,  in  order  that  their  violation  should  never  be  ^^^^?^ 
permitted  to  any  who  might  be  entrusted  under  the  consti-  must  be 
tution  with  the  powers  of  the  State.    For  instance,  the  39th  stoc^'tobe 
section  of  the  constitution  is  express  that  "  all  prisoners  shall  '^eservedor 

,  *  ■■      .  granted  to 

be  bailable  by  sufficient  sureties,  unless  for  capital  offences  tbar  people 
when  the  proof  is  evident  or  presumption  great."    Can  it  \y^  or^o*" 
be  contended  that  this  universal  command  may  be  disre- ^^Ju^fgof 
garded  unless  the   prisoner  be  a  citizen  7     Take  the  0th  whom  it 
section  of  the  declaration  of  rights,  ^<  all  men  have  a  natural  poaed. 
and  inalienable  right  to  worship  Almighty  God  according  to 
the  dictates  of  their  own  consciences."    Is  this  declaration 
to  be  understood  as  of  a  right  belonging  solely  to  the  citizens 
of  North  Carolina  ?     Take  the  7th,  8th,  and  0th  sections  of 
the  same  instrument,  by  which  it  is  declared  that  every  man 
accused  of  a  crime  has  »  right  to  be  informed  of  the  accu- 
sation against  him,  to  confront  his  accusers  and  witnesses, 
and  no  man  shall  be  compelled  to  give  evidence  against  him- 
self-^that  no  free-man  shall  be  put  to  answer  any  criminal 
charge,  but  by  indictment,  presentment  or  impeachment — 
nor  convicted  of  a  crime  but  by  the  unanimous  verdict  of  a 
jury  of  good  and  kiwful  men  in  open  Court.     Is  it  believed 
that  these  great  principles  in  the  administration  of  criminal 
justice  may  be  set  at  nought  if  the  accused  is  not  a  citizen  ? 
By  the  40th  section  of  the  constitution,  it  is  provided  that 
every  foreigner  who  comes  to  settle  in  this  state,  having  first 
taken  an  oath  of  allegiance  to  the  same,  may  purchase,  or  by 
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Dm.  1838.  other  jiut  means  acquire,  hold  and  transfer  land  or  other  red 
^AtM    estate,  and  after  one  year's  residence  shall  be  deemed  a  free 

HAirast.  ^'^^®^*  I^  '^^^  ^  person  under  the  sanction  of  this  clause, 
purchase  land  here,  will  it  be  doubted  whether  the  land  thus 
acquired  is  secured  to  him  by  that  constitution,  so  that  it 
cannot  be  taken  away  even  before  he  becomes  a  free  citi^ 
'  zeuf  otherwise  than  by  the  law  of  the  land  ?  We  understand 
the  section  in  the  constitution,  whatever  may  be  its  meaning, 

Botibat    prohibiting  the  imprisonment  of  debtors  as  applying  to 

the  consti-  debtors  whether  citizens  or  foreigners  dwelling  amongst 


which' i>ro-  ^^^  ^^^  ^  sections  which  interdict  outrages  upon  the  person, 
hibiis  the  liberty,  or  property  of  a  free-man,  as  securing  to  that  extent 
ment  of  for  all  amongst  us  who  are  recognized  as  persons  entitled  to 
applSJMo  liberty,  and  permitted  the  enjoyment  of  property.  They 
debiors  are  so  many  safeguards  against  the  violation  of  civil  rights 
citisent  or  and  operate  for  the  advantage  of  all  by  whom  these  rights, 

^w^ITnir  ^^y  ^  lawfully  possessed. 

JU»<>"« .  "•  It  is  not  necessary  to  examine  very  particularly  the  argu* 
those  sec-  ment  upon  the  second  position,  which  in  its  course  assumed 
iivhich  in-  on  both  sides  very  much  the  character  of  a  political  discus^ 
terdictout-  gJQn,     Accordiuff  to  the  laws  of  this  State,  all  human  beinss 

rases  upon  ,      ,  ^  .     ,  ® 

Che  person,  within  it  who  are  not  slaves,  fall  within  one  of  two  classes, 
propeirty^of  Whatever  distinctions  may  have  existed  in  the  Roman  law 
a  freeman,  between  citizens  and  free  inhabitants,  they  are  unknown  to 

secure  to  ^        ^ 

that  extent  our  institutions*  Before  our  Revolution  all  free  persons  bom 
mongstus  within  the  dominions  of  the  king  of  Great  Britain,  whatever 
^^^  nised  ^^^^^  colour  or  complexion,  were  native  born  British  subjects 
as  persons  — those  bom  out  of  his  allegiance  were  aliens.  Slavery  did 
Hbert/,  or  not  exist  in  England,  but  it  did  exist  in  the  British  colonies. 
Se'eiSoy-  Slaves  were  not  in  legal  parlance  persons,  but  property, 
ment  of  fhe  moment  the  incapacity — or  disqualification  of  slavery 
?bey  are  was  removed — they  became  persons,  and  were  th^  ^ther 
JJf^JJy^g  British  subjects  or  not  British  subjects,  accordinglj^As  they 
against  the  ^ere  q|.  were  not  bom  within  the  allegiance  of  the  British 
ciTii  rights,  king.  Upon  the  Revolution,  no  other  change  took  place  in 
rate  foMhe  the  law  of  North  Carolina,  than  was  consequent  upon  the 
■^^•'{J*««  transition  from  a  colony  dependent  on*  an  European  king  to 
whom  a  free  and  sovereign  state.  Slaves  remained  slaves* 
be lawnliily  British  subjects  in  North  Carolina  became  North  Carolina. 
possessed,  free-men.    Foreigners  until  made  members  of  the  State 
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continued  aliens.    Slaves  manumitted  here  become  free-  Dko.  1838. 
men — and  therefore  if  born  within  North  Carolina   are    g^^^ 
citizens  of  North  Carolina — and  all  free  persons  born  within  „  ^• 
the  State  are  born  citizens  of  the  State. 

A  few  only  of  the  principal  objections  which  have  been  ^^'{h.jlj^^ 
ui^ed  against  this  view  of  what  we  consider  the  legal  doc-  of  this 
trine,  will  be  noticed.     It    has    been    said    that    by    the  human  be- 
constitution  of  the  United  States  the  power  of  naturalization  Jl^JJ^^uS 
has  been  conferred  exclusively  upon  Congress — and  therefore  in  one  of 
it  cannot  be  competent  for  any  state  by  its  municipal  regu-  ea,  to^w^ 
lations  to  make  a  citizen.    But  what  is  naturalization  ?     It  is  *wf"' "^ 
the  removal  of  the  disabilities  of  alienage.     Emancipation  poreign- 
is  the   removal  of  the  incapacity  of  slavery.    The  latter  ®""°'®"* 
depends  wholly  upon  the  internal  regulations  of  the  State —  memben 
the  former  belongs  to  the  government  of  the  United  States,  state  coa- 
It  would  be  a  dangerous  mistake  to  confound  them.  tinueal- 

It  has  been  said  that  before  our  Revolution,  free  persons  of  Slaves 
colour  did  not  exercise  the  right  of  voting  for  members  of  ^"he?e " 
the  colonial  legislature.    How  this  may  have  been,  it  would  ^^^^^ 
be  difficult  at  this  time  to  ascertain.    It  is  certain  however  and  if  bom 
that  very  few,  if  any,  could  have   claimed  the  right  of  North     " 
suffrage,  for  a  reason  of  a  very  different  character  than  the  S^' ^tMai 
one  supposed.     The  principle  of  freehold  suffrage  seems  to  of  North 
have  been  brought  over  from  England  with  the  first  colonists,  —and  ail 
and  to  have  been  preserved  almost  invariably  in  the  colony  go^nJ^^ora 
ever  afterwards.     In  the   act   of   1743,  ch.    1, '(Swann's  ?"*»">  **^« 

State  arc 

Revisal,  171,)  it  will  be  seen  that  a  freehold  of  fifty  acres  was  born  citi- 
necessary  to  entitle  the  inhabitant  of  a  county  to  vote,  and  ^tate?' 
by  the  act  of  2d  Sept.  of  1746,  ch.   1,  Ibid.  228,  the  free  ^^^^^^ 
holders   only  of  the  respective  towns  of  Edenton,  Bath,  zatioa  ia 
Newbem  and  Wilmington  were  declared  entitled  to  vote  for  ii^onlle^" 
members   of  the    Colonial  Legislature.    The  very    Con- jf**^^^** 
gress  which    framed    our    constitution,    was    chosen    hyag:  E- 
freeholders.     That  constitution  extended  the  elective  fran-  uon  ?8^\e 
chise  to  every  freeman  who  had  arrived  at  the  age  of  21,"™?^'.^^ 
and  paid  a  public  tax  ;  and  it  is  a  matter  of  universal  noio-p^^h  o^ 
riety  that  under  it,  free  persons  without  regard  to  colour,  Thelatter 
claimed  and  exercised  the  franchise  until  it  was  taken  from  tlJoUy'up- 
firee  men  of  colour  a  few  years  since  by  our  amended  consti-  <>«  <^e  in- 
tution.    But  surely  the  possession  of  political  power  is  not  uiations  of 
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Dec.  1838.  essential  to  constitute   a  citizen.    If  it  be,  then  women. 
State    niinors,  and  persons  who  have  not  paid  public  taxes  are  not 
^  *•       citizens— and  free  white  men  who  have  paid  public  taxes 
and  arrived  at  full  age,  but  have  not  a  freehold  of  fifty  acres, 
—the  for-  inasmuch  as  they  may  vote  for  one  branch  and  cannot  vote 
longsto     ^^^  ^^^  other  branch  of  our  legislature,  would  be  in  an  inter- 
thegov-     mediate  state,  a  sort  of  hybrids  between  citizens  and  not- 
the  United  citizens.     The  term  ^  citizen  "  as  understood  in  our  law,  is 
H  would  be  precisely  analogous  to  the  term  subject  in  the  common  law, 
a  dancer-   and  the  change  of  phrase  has  entirely  resulted  from  the 
take  to      change  of  government.    The  sovereignty  has  been  trans- 
Sbem ."       ferred  from  one  man  to  the  collective  body  of  the  people — 
^^  and  he  who  before  was  a  '*  subject  of  the  king  "  is  now  **  a 

aeasion  of  citizen  of  the  State."  /Considering  therefore  the  defendant 
poweHs  ^  having  a  right  to  the  protection  of  the  clauses  in  the  con- 
Sal tooMi- stitution  and  declaration  of  rights  on  which  he  relies,  we 
atitatea  proceed  to  the  examination  of  the  alleged  repugnancy 
it  be,  then  between  these  and  the  act  of  1831.  The  39th  section  of  the 
minon!'  constitution  is  in  these  words :  "  The  person  of  a  debtor, 
and  per-  where  there  is  not  a  strong  presumption  of  fraud,  shall  not 
have  not  be  continued  in  prison  after  delivering  up  bona  fide  all  his 
fai€«^are^^  estate,  real  and  personal  for  the  use  of  his  creditors  in  such 
not  citi-  manner  as  shall  be  hereafter  regulated  by  law.*^  The  ar- 
gument of  the  defendant's  counsel  is,  that  this  declaration  of 
Kf'^s'and  ^^^  ^*''  ^^  ^^^  people  is  found  where  details  are  not  to  be 
free  per-     expected ;  that  by  it  there  is  thus  embodied  into  the  consti- 

sona  of       ^    T  .        •      .   i        i  •  t  .         .  ^ 

colour  are  tution  a  great  pnnapic  which  pronounces  imprisonment  of 
citliens  to  ^^^  ^^Y  ^^^"  honest  but  unfortunate  insolvent  debtor,  unjust 
timi  o?t^'  ^^^  oppressive ;  that  the  restraint  of  his  person  whether  in 
39th  aec-  jail  or  under  the  constraint  of  a  master  or  keeper  is  substan- 
conadtu-  ^  tially  imprisonment ;  that  a  fine  to  the  State,  though 
tiie'ioth^  imposed  because  of  crime,  is  a  debt ;  and  that  an  act  of  the 
aection  of  Greneral  Assembly  commanding  imprisonment  of  such  insol- 
lighu.  ^^^^  t^  enforce  satisfaction  of  this  debt  is  therefore  in  direct 
Thecaeea  c^'^fl'^^  ^^^^  ^^^^  paramount  law  of  the  land.  The  argument 
of  Burton  is  relieved  from  one  great  difliculty  ,with  which  it  would 
3  Murph.  *  otherwise  have  had  to  contend,  by  the  adjudication  of  this 
!fer«fan^  ^.  Court  in  Benton  v.  Dickens,  3  Murph.  103,  and  Jordan  t. 
^«JJ^^  3  /ames,  8  Hawks,  110.  In  its  terms  the  injunction  of  the 
approved,  constitution  would  seem  mandatory  on  the  legislature,  and  to 
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be  canied  into  execution  only  by  the  legislature.  The  con-  Die.  1838. 
tinuance  in  prison  was  forbidden  after  the  surrender  bona  statb 
fide  of  the  debtor's  estate  for  the  use  of  his  creditors  in  such  jj^J'^^j^ 
manner  as  should  be  thereafter  regulated  by  law ;  and  until 
auch  regulations  should  be  made  by  law,  it  was  not  in  the 
power  of  any  Court  to  ascertain  whether  the  required  sur- 
render had  been  or  had  not  been  made.  But  in  the  cases 
referred  to,  it  was  decided,  that  as  the  General  Assembly  in 
the  year  1778,  Rev.  ch.  133,  had  declared  all  the  acts  of  the 
colonial  legislature  which  were  in  force  before  the  Revolu- 
tion to  be  yet  in  force,  so  far  as  they  were  not  inconsistent 
with  the  freedom  and  independence  of  the  State,  and  with 
the  new  form  of  government ;  and  as  by  an  act  of  the  colonial 
legtslature  of  1773,  it  had  been  provided  that  a  prisoner  for 
debt,  on  surrendering  his  property  for  the  use  of  his  creditors 
in  the  manner  therein  di]:ected,  or  without  any  surrender 
where  he  was  not  worth  forty  shillings  sterling,  and  upon 
taking  an  oath  of  insolvency,  should  be  set  at  liberty,  and  be 
forever  discharged  both  as  to  his  person  and  property 
as  against  the  creditor  at  whose  instance,  and  for  the  debt 
upon  which  he  was  imprisoned — the  act  of  1778,  was  a  sub- 
atahtial  re-enactment  of  the  regulations  for  ascertaining  a 
bona  fide  insolvency,  and  therefore  under  the  constitutiov^ 
the  insolvent  complying  with,  those  regulations  was  protected 
firom  imprisonment  for  any  antecedent  debt  to  any  creditor. 
Subnfitting,  as  it  is  our  duty  to  submit,  to  the  authority  of 
these  adjudications  of  our  predecessors,  we  hold  therefore 

•  •  The  39th 

that  the  39th  section  of  the  constitution  does  prohibit  the  im-  section  of 
priaonment  of  an  insolvent  debtor,  after  that  insolvency  has  {uf^^^n  "uS- 
been  ascertained  to  be  bona  fide  in  any  manner  directed  by  der  the' op- 
law  either  before  or  since  the  adoption  of  the  constitution,  the  act  of 
And  we  also  agree  that  the  principle  thus  sanctioned  by  the  J  h'%?^' 
constitution  is  not  to  be  honored  in  form  only,  and  disre-  prohibits 
garded  in  substance,  by  a  literal  adherence  to  the  words  onment  of 
**  continued  in  prison/*    A  delivery  over  of  his  person  from  vent°debt- 
the  public  prison  to  a  master  or  private  keeper  is  as  much  ^h  ^('^^  . 
forbidden  as  his  continuajice  in  the  prison.    But  the  same  Tency  has 
rule  of  construction  which  commands  that  effect  should  be  ufned^* 
ffven  to  tlie  constitutional  will  of  the  people,  to  its  full  ^^^^ 
extent,  without  regard  to  verbal  subtleties,  equally  forbids  manner 


88  IN  THE  SUPREME  COURT 

Dkc.  133$.  that  we  should  interpolate  into  the  constitution  what  the 

Stati    people  did  not  will,  by  an  artificial  and  technichal  stretching 

Mamuxl.  ^^  ^^^  language  beyond  its  ordinary,  popular  and  obvious 

meaning.     UUra  cirtraque   nequit,    consistere  rectum.     A 

law,  either  fine  imposed  for  an  offence  against  the  criminal  law  of  the 

Binoe^the    country,  is  a  punishment — an  evil  or  inconvenience  in  the 

adoption  of  form  of  a  pecuniary  mulct,  denounced  and  inflicted  by  human 

the  const!-  .      *^  ■'  .  .  ,  . 

tution.  laws,  in  consequence  of  disobedience  or  misbehaviour,  not 
A  fine  im-  ^7  ^^7  ^^  atonement  or  compensation,  but  as  a  precaution 
posed  for   against  future  oflTences  of  the  same  kind— to  correct  the 

an  offence  ^, 

afirainst  the  oflfender  and  as  a  terror  to  evil-doers.  After  it  has  been 
law^onhe  judicially  imposed  the  same  means  may  be  used  to  enforce 
B^punist-^'  its  collection,  which  by  law  the  sovereign  may  employ  to 
meot.  collect  his  debt — because  by  the  imposition  of  the  fine,  the 
right  of  the  sovereign  to  that  amount  of  money  from  him 
who  has  been  sentenced  to  pay  it,  has  been  conclusively 
And  as,  af-  ascertained  of  record.     For  this  purpose,  it  may  be  regarded 

Wn  judi-  *^  *  ^^^^  ^"®  *^  ^^®  sovereign.  But  it  is  incontestible,  we 
<^'«*|X  inj-  think,  that  the  section  of  the  constitution  which  we  are  now 
aame'  considering  did  not  embrace — and  cannot  without  violence 
may'ba  ^^  many  other  provisions  in  it  be  held  to  embrace — fines  im- 
foi^  it  ^^'  P^scd  on  conviction  of  crimes.  It  speaks  of  a  debtor  honestly 
collection,  surrendering  all  his  efiects  for  the  vse  of  his  creditors. 
iaw^the  ^  "Neither  of  these  terms,  "  debtor  or  creditor,"  is  appropriate 
?"iJ?  i"*y  to  describe  the  relation  in  which  the  convicted  ofiender  and 

employ  to 

collect  its  the  offended  State  stand  towards  each  other.  Again,  the 
may, 'for  constitution  itself  discriminates  between  debts  and  fines. 
posL'be  re-  ^  ^^^  section  it  provides  against  unnecessary  and  wanton 
«"acd  ari  imprisonment  for  the  collection  of  debts — but  in  regard  to 
to  the  fines  its  language  is  **  excessive  ball  shall  not  be  required, 
^^^  nor  excessive  fines  imposed^  nor  cruel  nor  unusual  punish- 
^"M*j"u*  ments  inflicted."    Declaration  of  Rights,  sec.  10.    Here  we 

not  a  debt  ,  ° 

i^ithin  the  find  a  fine  classed,  where  it  ought  to  be,  among  the  means 

Sbe'sstf  ^  used  in  the  administration  oi  criminal  justice^  and  in  imme- 

thecons°f-  ^'*^®  connection  with  other  punishments  tmT^osec/ or  infiicted^ 

uition.       in  the  course  of  that  administration.    Moreover,  the  10th 

section  of  the  constitution  confers  on  the  Grovemor  the  power 

of  granting  pardons,  but  no  part  of  the  constitution  gives  him 

any  power  over  the  public  property,  whether  consisting  of 

debts  due  to  the  State  or  of  any  other  kind,  except  the  naked  " 
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atxthority  *^  to  draw  for  and  apply  such  sums  of  money  as  Dec  1838. 
shall  be  voted  by  the  General  Assembly  for  the  contingencies  ""stIth" 
of  government,'*  and  for  these  he  is  "  to  be  accountable.''  ^  '-^^ 
Now  if  a  fine  of  this  character  be  a  debt — a  mere  debt — 
creating  the  simple  relation  of  debtor  and  creditor,  between 
the  individual  who  has  been  sentenced  to  pay  and  the  State 
who  is  to  receive  it — certainly  the  Governor  has  no  power 
to  remit  or  release  it.    Yet  from  the  institution  of  our  gov- 
ernment down  to  this  day,  it  has  been  the  uniform,  constant, 
and  with  one  exception  unquestioned  usage  of  the  Governor 
to  grant  a  pardon  remitting  fines  thus  imposed — and  on  the 
only  occasion  when  the  question  of  his  right  so  to  do  was 
raised,  this  Court  held  that  it  did  not  admit  of  discussion. 
Stat€  V.  Twitty,  4  Hawks,  1  93.     Nay,  up  to  the  last  session 
of  our  legislature  it  has  been  considered  as  undoubted  law — 
(and  because  the  law  was  so  deemed,  the  legislature  at  that 
session  passed  the  act  to  which  we  shall  hereafter  have 
occasion  to  refer) — that  there  was  no  power  under  the  law 
except  the  pardoning  power  of  the  executive  which  could 
relieve  an  imprisoned  offender  from  his  fine.     It  has  been 
the    understanding    of   every   branch  of  the  government, 
legislative,  executive   and  judicial — of  the    whole    com- 
munity ever  since    the    constitution    was   ordained,  that 
a    fine    might  be  remitted  by    pardon,    because    it  was 
a   punishment,   and    that   a   prisoner  could   not  be   dis- 
^ai^ed  from  a  fine  under  the  insolvent  acts,  because  in  the 
sense  of  the  constitution,  it  was  not  a  debt.     It  is  too  late 
now,  if  it  ever  could  have  been  permitted,  to  entertain  a 
doubt  upon  the  subject.    Constitutions  are  not  themes  pro- 
posed for  ingenious  speculation;    but  fundamental  laws 
ordained  for   practical    purposes.     Their   meaning    once 
ascertained  by  judicial  interpretation  and  contented  acquies- 
cence,  they  are  laws  in  that  meaning  until  the  power  that  tions  are 
formed,  shall  think  proper  to  change  them.    The  argument  prdposS** 
therefore  which  we  have  been  considerinfi^  fails  in  this,  that  ?<>'  i»>ge"- 

,      -        .  lit  11.  t  1         .  1  .     louispecu- 

the  fine  imposed  by  the  sentence  below  is  not  a  debt  within  lation,  but 
the  meaning  of  the  39th  section  of  the  constitution.  But  the  (^"  uwa'^' 
argument  presents  another  view  in  relation  to  the  character  ordained  ^ 
of  the  fine  which  is  proper  to  be  considered.  The  last  pro-  cat  purpo- 
viao  in  the  act,  makes  it  the  duty  of  the  Court  before  whom  ^ning^ 


80  IN  THE  SUPREME  COURT 

Dbc.  1838.  the  coiiTictioQ  of  a  free  negro  or  a  free  person  of  color  shall 
Sfj^n    ^^®  ^lace,  on  ascertaining  his  insolvency,  to  impose  in  every 
f  Mjuvvbl.  ^*^  without  regard  to  the  character  of  the  offence,  a  fine  at 
least  equal  to  the  costs  of  prosecution.    Now  by  antecedent 
ti^Ded^j  &cts  the  several  counties  in  the  state  are  chai^d  in  cases  of 
imreu-'*"  "*^'^®'*^  criminals  with  the  costs  of  prosecution,  and  all  fines 
tioD  and    levied  on  convicted  offenders,  belong  to  the  counties  respec* 
•cquies-^    tively  in  which  the  convictions  are  had.    In  pursuance  of 
are  Uws  m  ^^^^  *^*^  ^^^  Statute  before  us  makes  it  the  duty  of  the 
that  mean-  Sheriff  to  account  for  and  pay  over  the  money  collected 
the  "^wer  under  it,  after  a  deduction  of  his  commissions,  as  other  fines. 
ed  shair'  '^  ^  therefore  manifest,  say  the  counsel  for  the  defendant, 
think  prop-  that  the  very  purpose  of  the  enactments  in  this  statute  is  to 
change     reimburse  the  county  the  expenses  of  prosecution,  and  that 
'       the  fine  so  directed  to  be  imposed,  and  all  the  machinery  for 
collecting  and  discharging  the  fine,  are  in  effect  so  many 
provisions  for  collecting  costs,  and  whatevermay  be  thought 
of  a  fine  really  imposed  for  punishment,  yet  costs  ciHise- 
quent  upon  conviction  do  constitute  a  debt     There  are 
difliculties  m  interpreting  the  act  with  which  of  course  we 
should  not  hesitate  to  grapple  were  it  necessary.    For  in- 
'     stance,  it  would  seem  that  the  fine,  the  minimum  of  which  is 
fixed,  is  required  to  be  imposed  before  the  insolvency  is  as- 
certained.   This  may  however  be  a  mere  inaccuracy  of 
language  or  arrangement.    But  however  this  may  be,  a  very 
strong,  if  not  insuperable  difficulty  is  felt  by  a  portion  of  the 
Court  in  asserting  for  the  judicial  branch  of  the  government, 
a  right  to  understand  an  act  of  the  legislature  as  professing 
one  thing  and  meaning  another,  or  to  suppose  the  legislature 
designed  to  do  indirectly  what  was  directly  interdicted  to 
them.    Another  portion  of  the  Court  feels  no  such  embar- 
rassment, but  thinks  that  the  purpose  of  the  act  to  sequre  to 
the  counties  the  costs  of  prosecution  is  manifest,  and  that 
there  is  no  indelicacy  in  thus  interpreting  its  enactments.    It 
feels  itself  bound  indeed  to  believe  that  the  legislature  did 
not  intend  to  violate  the  constitution,  and  that  they  had  no 
doubt  of  their  right  under  the  constitution  so  to  relieve  the 
counties  from  the  inconvenience  of  paying  the  costs  of  pro- 
secuting insolvent  free  negroes.    It  conceives  therefore  that 
the  legislature  being  satisfied  of  the  rightfiilness  of  their  ob* 
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ject,  might  for  very  sufficient  reasons  of  expediency  have  Dmo.  1838. 
preferred  to  accomplish  this  object  rather  by  ordering  the  stat> 
cosUt  to  be  included  in  the  fine,  than  by  the  ungracious  mode  j.  ^- 
of  excluding  the  persons  convicted  from  the  benefit  of  the 
laws  which  permitted  insolvency  to  exonerate  from  costs. 
But  in  the  judgment  of  the  Court,  it  is  unnecessary  to  deter- 
mine whether  this  be  or  be  not  the  true  construction  of  the  ^. 
act,  for  the  costs  of  a  convicted  offender  are  not  a  debt.  The  of  a  con- 
general  rule  of  the  common  law  was  that  the  sovereign  fender  are 
neither  pays  nor  recovers  costs.  It  is  not  easy  now  to  say,  "®^  *  ^^^ 
when  this  rule  was  first  departed  from  in  North  Carolina,  by 
making  the  payment  of  costs  a  part  of  the  sentence  of  the 
CourL  The  change  was  antecedent  to  the  Revolution,  for 
in  an  act  of  1762  for  laying  a  tax  on  the  several  counties  of 
the  District  of  Halifax  Superior  Court,  to  repair  the  public 
prison  thereof  and  for  other  purposes,  (Swan's  Revisal  299,) 
the  new  practice  seems  to  be  recognised.  We  find  it  there 
enacted  ''that  the  charges  of  committing  and  keeping  a 
criminal  shall,  if  such  criminal  have  not  sufficient  estate  to 
satisfy  the  same,  be  paid  by  the  public.''  Since  the  Revolu- 
tion it  has  certainly  been  the  usage  in  every  case  of  convic- 
tioli  when  a  fine  was  imposed,  to  add  thereto  ^'  and  pay  also 
the  costs  of  prosecution."  The  existence  of  this  usage  was 
recognised  in  an  act  of  1778  ch.  4.  (Iredell's  Revisal  368.) 
Up  to  that  timer  the  state's  witnesses  were  not  entitled  to  de- 
mand fees  for  their  attendance.  The  act  recites  this  as  an 
injustice  to  these  witnesses,  and  for  the  cure  thereof  directs 
that  thenceforth  they  shall  be  allowed  the  same  pay  for  their 
daily  attendance  as  is  allowed  to  witnesses  attending  in  civil 
suits,  and  such  fees  for  attendance  shall  be  paid  by  the  de* 
ftndani  upon  conviction  ;  and  if  the  state  shall  fail  upon  the 
prosecution  of  any  offence  of  an  inferior  nature,  the  Court 
may  at  their  discretion  order  the  costs  to  be  paid  by  the  pro* 
•ecutor  in  case  such  prosecution  shall  appear  to  have  been 
fiivoloas  or  malicious ;  and  in  case  the  defendant  shall  not 
be  able  to  pay  costs^  or  the  Court  shall  not  think  fit  to  order 
tlie  prosecutor  to  pay  the  same,  that  then  and  in  that  case, 
the  Clerk  shall  grant  a  certificate  to  such  witnesses  in  man- 
ner as  certificates  are  directed  to  be  granted  to  witnesses  in 
civil  causes  \  and  such  certificates  may  be  received  by  the 
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Deo.  1838.  Sheriffs  in  payment  of  public  duties.    The  provision  in  this 
Statb    statute  for  the  case  in  which  the  defendant  shall  not  be  able 
Mahuil   ^^  P*y  costs,  was  construed,  or  rather  misconstrued  into  a 
legislative  permission  for  a  defendant  sentenced  to  pay  a  fine 
and  the  costs  of  prosecution,  to  discharge  himself  from  the 
costs  by  taking  the  oath  of  insolvency.    The  act  of  1787,  ch. 
11, (Iredell's  Rev.  613,)  recites  that  many  persons  convicted 
on  indictments  take  the  benefit  of  the  insolvent  act,  either 
neglecting  or  refusing  to  pay  fees  of  ofiice,  and  Sheriffs'  and 
Gaoler's  fees,  and  for  remedy  thereof,  enacts  that  every  per- 
son who  shall  be  found  guilty  of  any  chaise  exhibited  against 
him  by  indictment  or  presentment,  and  shall  be  unwilling 
or  unable  to  pay  the  office  and  (xaoler's  fees,  that  are  or  may 
be  consequent  thereon,  shall  be  hired  out  by  the  Sheriff  of 
the  county  where  such  person  is  convicted,  for  such  time  as 
any  person  will  take  him,  to  .  serve  for  the  said  fees  and 
charges,  the  said  Sheriff  first  advertising  the  time  and  place 
of  hiring  at  least  ten  days  previous  theretoo.    This  act, 
which  was  sometimes,  though  seldom  enforced,  had  the  effect 
to  put  an  end  to  the  practice  of  discharging  criminals  from 
costs  by  taking  the  oath  of  insolvency.     It  has  never  been 
directly  repealed,  but  it  was  regarded  as  harsh  and  offensive 
by  a  large  portion  of  the  community ;  and  upon  provisions 
being  made  by  subsequent  statutes  for  the  payment  of  costs 
incurred  by  the  state  in  prosecutions  where  the  defendant 
was  convicted  but  unable  to  pay,  containing,  it  was  thought, 
a  clear  indication  that  the  defendant  might  be  wholly  dis« 
charged  from  the  costs  of  insolvent,  the  act  of  1787  was  de- 
cided  by  the  Courts  to  have  been  impliedly  repealed  there- 
by.   From  this  review  of  our  usages,  legislative  acts,  and 
judicial  interpretation  of  them,  it  follows  that  the  sentence 
pronounced  against  a  convicted  criminal  that  he  shall  pay 
Th%  sen-    the  costs  of  prosecution  is  as  much  a  part  of  his  punishment 
mlunce^^^'  as  the  fine  imposed  ceo  nomine^  and  that  it  was  never  held 
*«"^H"   *that  he  could  discharge  himself  therefrom  by  taking  the 
criminal    oath  of  insolvency,  except  by  virtue  of  statutory  enactments 
shall  pnj   authorising  or  supposed  to  authorise  such  a  discharge.     The 
of  Vowcu- "8^^  ^^  ^^®  legislature  to  prescribe  the  punishment  of  crimes 
tion  is  as  belongs  to  them  by  virtue  of  the  general  grant  of  legisla- 
p«rt  of^histive  powerSi     It  is  a  power  to  uphold  social  order  by  com- 
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potent  sanctions.    Unless  they  be  restricted,  and  so  far  only  Dxo.  issa. 
as  they  are  restricted  by  constitutional  prohibitions,  it  is  a    stam 
power  in  the  legislature  to  accomplish  the  end  by  such  j^iJJl^ 
means  as  in  their  discretion  they  shall  judge  best  fitted  to 
effect  it.    If  they  choose  to  annex  as  a  penalty  to  guilty  that  men?  as 
the  offender  shall  in  every  case  be  mulcted,  whatever  other  J^l^^  ^ 
punishment  may  be  inflicted,  with  the  costs  of  prosecution,  nowiru, 
there  is  no  authority  in  the  land  to  gainsay  it.     If  they  think  never  been 
proper  to  provide  that  either  the  whole  pecuniary  penalty,  he^lould*' 
or  any  part  of  it,  fine  and  costs,  or  costs  only,  shall  not  be  diecharee 
exacted  when  the  prisoner  is  ascertained  to  be  unable  to  therefrom 
pay,  it  is  an  act  of  grace  which  the  judiciary  will  cheerfully  t^g  oJth<$ 
carry  into  exeeution.     But  if  they  do  not  so  provide,  the  re-  insolven- 

^  .^  r  '  cy,  except 

lief  of  the  unfortunate  ofiender  must  then  be  sought  notbv    virtue 
finom  the  judiciary,  but  from  the  Governor,  who  can  remit  ry '  enact- 
all  punishment  or  any  portion  of  it.  Seriainr 
But  there  is  another  answer  to  this  argument  which  is  •r  suppoa- 
alike  decisive.     The  argument  assumes  that  the  39th  section  thoriae 
of  the  constitution  restricts  the  power  of  the  State  in  the  aS^harge, 
collection  of  debts  due  to  the  State.    We  are  satisfied  that 
the  assumption  is  unfounded,  and  that  the  section  has  no  ap-  ,^^  ^^^ 
plication  to  or  bearing  upon  debts  of  this  character.    We  pf  the  leg- 
think  that  this  conclusion  follows  from  the  established  rules  preacribe 
for  the  interpretation  of  laws ;  from  the  nature  of  the  pro- jg^jP^^^^^f 
visions  contained  in  the  section ;  and  from  the  uniform  expo-  Crimea  be- 
sition  which  has  been  given  to  it.     The  rights  and  interests  them  by 
of  the  sovereign,  whether  that  sovereign  be  a  king  or  a  people,  the^gener- 
are  not  to  be  restrained  or  diminished  by  general  words  not  f*  grant  of 
clearly  referable  to  them.    Upon  this  pnnciple  it  was  a  well  powera.  it 
known  rule  of  the  common  law,  that  the  king  was  not^^uphofd 
bound  by  any  act  of  parliament  wherein  he  was  not  named,  J^®^*'  ®^" 
unless  it  was  an  act  in  assertion  of  public  rights  or  in  sup-  competent 
pres^on  of  public  wrongs,  and  not  interfering  with  his  ac-  IlSieaa^'*^ 
knowledged  interest.     It  is  a  principle  founded  in  goodj^jj^^*^ 
sense.     Public  rights  exist  for  the  support  and  well  being  and  ao  far 
of  the  whole  community.    Every  individual  of  that  commu-  they  are 
nity  has  an  interest  in  their  preservation  and  maintenance.  J^^*  ^Mt!. 
They  are  of  too  great  importance  and  of  too  general  concern  *"^®?"^ 
to  be  curtailed  by  construction  and  implication,  and  it  is  a  tiona,  it  w 
natural  presumption  that  when  an  interference  with  them  ^^^^^ 
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Dae.  1838.  is  designed,  the  purpose  will  be  unequivocally  expressed. 

Statb    The  language  of  the  section  is  sot  applicable  to  public  dues. 

llAMiniL.  ^^  speaks  of  a  bona  fide  surrender  of  all  the  estate  real  and 

personal  of  the  debtor  **/or  the  use  of  his  creditors,''  Can 
complish  it  be  believed  that  it  was  intended  thereby  impliedly  to 
Mch  "^  ^^  abolish  the  principle,  embodied  in  the  institutions  of  our  fore- 
nieanB  u  fathers  and  supposed  to  be  kept  inviolate  to  this  day,  that 
discretion  the  debt  to  the  sovei^ign  shall  be  preferred  to  all  other  debts  7 
judge  beet  Was  a  Surrender  "  for  the  use  of  the  creditors  of  the  debtor'* 
filled  10  ef-  which  would  violate  this  order  of  preference  to  the  injury  of 

the  State,  to  draw  down  the  special  favor  of  the  State  upon 
Bection  of  the  debtor  ?  Was  pubUc  delinquency  to  be  excused,  be- 
tudon  "haa  ^*^^  ^^^  property  taken  from  the  State  was  applied  to  the 
DO  applica-  use  of  the  defaulter's  creditors  ?  The  exposition  of  this  sec- 
bearine  tion  which  has  always  prevailed  is,  we  ace  convinced,  the 
dueto  Uie  ^^®  ^^^'  "^^^  object,  and  sole  object  of  the  provision,  was 
Slate.  to  protect  unfortunate  debtors,  who  had  been  unable  to  com- 
Ita  obiect  ply  with  their  private  engagements,  from  the  malignity,  re- 
objecil^was  sentment  and  cruelty  of  their  offended  creditors ;  to  take 
to  protect  from  these  the  power  which  the  common  law  gave  of  incar- 

unfortu-  *  ^ 

Date  debt-  ceratmg  the  person  of  their  debtor  for  life,  although  he  had 
had  been  honestly  surrendered  to  them  all  the  means  he  had  of  dis- 
compfy  ^  charging  their  claims,  and  although  this  imprisonment  de- 
with  their  prived  him  of  the  ability  to  procure  other  means  to  pay 
^gt  ***'  what  remained  due.  Upwards  of  thirty  years  ago,  it  was 
ftom^e  decided  in  the  case  of  the  State  against  Extim  in  Hills- 
maiigDity,  borough  Superior  Court,  (then  the  Exchequer  Court  of  the 
ment  and  State,)  where  the  defendant  had  been  surrendered  by  his 
the^^<&-  ^  ^^^^  ^^^  committed  in  execution  upon  a  judgment  against 
fended       him  as  a  District  Treasurer,  that  he  could  not  be  discharged 

creditors.  .  * 

from  imprisonment  as  an  insolvent ;  and  it  is  confidently  be- 
lieved that  there  never  has  been  a  case  in  which  a  public 
debtor  has  been  allowed  the  benefit  of  this  supposed  consti- 
tutional right, 
f    ^  The  next  ground  on  which  it  is  urged  that  the  act  is  un- 

constitutional is,  for  that  it  is  repugnant  to  the  10th  section 
of  the  bill  of  rights,  which  declares  *^  that  excessive  bail  shall 
not  be  required,  nor  excessive  fines  imposed,  nor  cruel  nor 
unusual  punishments  inflicted."  The  act,  it  is  argued,  vio- 
lates the  principle  of  that  part  of  this  section,  which  forbids 
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the  imposition  of  excessive  fines,  because  it  compels  the  Dec  I83a 
Court  whatever  may  be  the  nature  of  the  offence — however    stati 
trivial— to  impose  a  fine  at  least  equal  in  amount  to  the  costs  j^^^^j^ 
of  prosecution.     And  what  it  is  asked  are  the  characteristics 
of  the  offence  thus  peculiarly  visited  by  legislative  severity? 
They  are  two — that  the  offender  is  a  free  person  of  color — 
and  that  he  is  unable  to  pay  a  fine.    His  color  and  his  poverty 
are  the  aggravating  ciroumstances  of  his  crime.     Whether 
a  fine  be  reasonable  or  excessive,  ought  to  depend  on  the 
nature  of  the  offence,  and  the  ability  of  the  offender.     But 
the  nature  of  the  offence  is  left  out  of  consideration,  and  the 
inability  of  the  offender  to  pay,  is  made  the  cause  for  raising 
the  minimum  of  the  fine. 

Whatever  force  there  may  be  in  this  reasoning,  address- 
ed to  a  body  intrusted  with  a  discretion  over  the  subject,  we 
are  compelled  to  regard  it  solely  and  exclusively  so  far  as  it 
tends  to  show  that  the  act  is  one  which  we  can  pronounce 
to  be  forbidden  by  the  constitution.     Now  there  are  great,  if 
not  insuperable  diflliculties  in  a  Court  undertaking  to  pro- 
nounce any  fine  excessive  which  the  legislature  has  affixed 
to  an  offence.    It  must  be  admitted  that  the  language  of  this 
section  of  the  bill  of  rights  is  addressed  directly  to  the 
judiciary  for  the  regulation  of  their  conduct  in  the  adminis-  The  lan- 
tration  of  justice.     It  is  the  Courts  that  require  bail — impose  Sf*^oth 
fines — and  inflict  punishments — and  they  are  commanded  ^*'^*?|}j  **C 
not  to  require  excessive  bail— not  to  impose  excessive  fines — riehis  is 
not  to  inflict  cruel  or  unusual  punishments — and  it  would  5ir«/S  to 
seem  to  follow  that  this  command  is  addressed  to  them  only  the  jucficw- 
in  those  cases  where  they  have  a  discretion  over  the  amount  regulation 
of  bail,  the  quantum  of  the  fine,  and  the  nature  of  the  pun-  condu^  in 
iflhment '  No  doubt  the  principles  of  humanity  sanctioned  [gtra'jfjjj^"^ 
and  enjoined  in  this  section  ought  to  command  the  reverence  justice. 
and  regulate  the  conduct  of  all  who  owe  obedience  to  the  no  doubt 
constitution.     But  when  the  legislature  acting  upon  their  ^^f^gPJ^jJjJ^ 
oaths  declare  the  amount  of  bail  to  be  required,  or  specify  manity 
the  fines  to  be  imposed,  or  prescribe  the  punishments  to  beandenjoin- 
inflicted  in  case  of  crime ;  as  the  reasonableness  or  excess,  |^ctjon^***" 
the  justice  or  cruelty  of  these  are  necessarily  questions  of  ought  to 

,.•'...  ,  I  •     J.  •  i_    command 

discretion,  it  is  not  easy  to  see  how  this  discretion  can  r>e  the  rever- 
supervised  by  a  co-ordinate  branch  of  the  government,  ^j^i^" 
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Dxc.  1838.  Without  attempting  a  definitiye  solution  of  this  very  perplex- 

s^j^rm    ^^S  question,  it  may  at  least  be  safely  concluded  that  unless 

--J"       the  act  complained  of  (which  it  would  be  almost  indecent  to 

suppose)  contain  such  a  flagrant  violation  of  all  discretion  as 

duct  oiali  to  show  a  disregard  of  constitutional  restraints  it  cannot  be 

obedience*  pronounced  by  the  judiciary  void  because  of  repugnancy  to 

to  the  coa-  the  Constitution. 

But  when  iAVith  respect  to  the  act  in  question,  we  cannot  say  that 
tur&^^aci-  ^^  ^^^^  contain  such  a  violation.  If,  which  seems  to  have 
ingupon  been  believed  below,  for  the  sentence  is  to  pay  ajlne  only, 
specifying  and  which,  as  it  is  a  penal  Statute,  ought  to  be  taken  to  be 
be*  fmjlolh  i^s  true  construction,  the  Court  is  required  to  inflict  no  greater 
ed  &c.  as  qj.  other  pecuniary  penalty  than  the  fine,  then  the  ofiender's 
Bonable  or  pecuniary  punishment  is  not  necessarily  greater  than  that 
them'  are  which  in  efiect  is  denounced  and  imposed  on  all  other 
f*^^^  oflfenders  upon  conviction  ;  and  the  objection  as  to  excess 
tione  of  will  then  be,  that  he  cannot  have  the  benefit  of  regarding 
it  is  not  the  fine  to  this  extent  as  a  sentence  to  pay  costs,  and  of  ob« 
how  this**  Gaining  a  discharge  from  that  part  of  it  by  reason  of  insolven- 
discreiion  cy.     The  distinct  efiect  of  the  objection  thus  considered  will 

can  be  su- ,      .  /.^  .       ,  •* 

pervised     be  hereafter  exammed. 

dmate*  °'        After  what  has  been  said  on  the  subject  of  excessive 
branch  of  fines,  it  cannot  be  necessary  to  say  much  on  the  subject  of 
ernment.   cruel  and  unusual  punishments.     Our  power  to  question  the 
in  no  case^^U^J^^y  ^^  &  legislative  act,  because  it  denounces  a  punish- 
^?  "  t^  ment  which  we  think  too  severe  or  not  of  an  usual  kind — if 
act  com-   it  can  exist  at  all — certainly  exists  only  in  cases  so  enormous 
oont°  in  ^  ^hat  there  can  be  no  doubt  but  that  all  discretion  has  been 
Sant*  ^o^  thrown  aside.    This  act,  whatever  objections  it  may  be  ex- 
lation  of    posed  to  because  of  its  liability  to  abuse,  is  not  subject  to 
tion  as  to  imputations  of  this  kind.     It  contemplates,  where  the  ofifender 
dbregard  ^^  "^^  money  nor  property  whereby  he  may  be  visited  for 
of  const!- 1^15  ofience,  that  he  shall  not  therefore  escape  all  punishment, 
nsuaints.  but  shall  be  compelled  to  work  out  his  fine.     There  is  no 
penitentiary  or  public  work-house  here,  and  therefore  he 
must  be  put  out  to  work  under  the  charge  of  some  one. 
Whether  it  was  expedient  to  make  that  selection  of  that  in- 
dividual by  an  auction,  and  whether  adequate  precautions 
have  been  devised  by  the  act  to  secure  a  proper  keeper,  and 
take  from  him  adequate  security  for  the  humane  discharge 
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of  his  duties  and  exercise  of  his  powers,  are  all  inquiries  ex-  dbg.  1838. 
clusively  belonging  to  legislative  discretion.    But  the  act    g^^^^ 
does  devise  precautions  designed  to  effect  these  purposes ;       *• 
makes  the  relation  thereby  created  one  v«rell  known  to  the 
law,  that  of  master  and  apprenticv^y  and  subjects  the  master 
to  legal  visitation  for  inhumanity  or  improper  treatment  of 
such  apprentice. 

But  it  was  insisted  that  the  act  in  thus  discriminating  be- 
tween die  punishment  of  free  persons  of  color  and  other  free 
persons  is  arbitrary,  repugnant  to  the  principles  of  free  gov- 
ernment, at  variance  with  the  spirit  of  the  3d  section  of  the 
bill  of  rights  denouncing  exclusive  privileges,  and  not  of  the 
character  properly  embraced  within  the  term  'Maw  of  the 
land."    We  do  not  admit  the  validity  of  this   objection. 
Whatever  might  be  thought  of  a  penal  Statute  which  in  its  whatever 
enactments  makes  distinctions  between  one  part  of  the  com-  JJJ^ih^of 
munity  and  another  capriciously  and  by  way  of  favoritism,  a  penal 
it  cannot  be  denied  that  in  the  exercise  of  the  great  powers  wbich\ 
confided  to  the  legislature  for  the  suppression  and  punish-  {jf^rnlL  ^^^' 
ment  of  crime,  they  may  rightfully  so  apportion  punishments  makes  dUh 
according  to  the  condition,  temptations  to  crime,  and  ability  between 
to  suffer,  of  those  who  are  likely  to  offend,  as  to  produce  in  the  Sm-**' 
effect  that  reasonable  and  practical  equality  in  the  adminis-  munity 

.  ' .  and  anoth* 

tration  of  justice  which  it  is  the  object  of  all  free  govern-  er  canh- 
ments  to  accomplish.    What  would  be  cruelty  if  inflicted  and\y 
on  a  woman  or  a  child,  may  be  moderate  punishment  to  a  ^ay  of  fa- 
man.    What  might  «not  be  felt  by  a  man  of  fortune,  would  it  cannot 
be  oppression^  a  poor  man.     What  would  be  a  slight  in- that  in°the 
convenience  to  a  free  negro,  might  fall  upon  a  white  man  J|f|'™t*' 
as  intolerable  degradation.    The  legislature  must  have  a  powers 
discretion  over  this  subject,  and  that  once  admitted,  this  ob-  ^"he  leg- 
jection  must  fail  for  the  reasons  already  assigned  in  examin-  the  s»^^^' 
ins  the  objections  as  to  the  exercise  of  the  powers  admitted  preasion 

7^,      J.     "*    .  ■^  and  pan- 

to be  discretionary.  isbment  of 

One  more  objection  remains  to  be  considered.  The  con-  (W^ar 
stitution  gives  to  the  Governor,  the  power  of  granting  rightfoily^ 
pardons,  except  where  the  prosecution  shall  be  carried  on  "ion  pan- 
by  the  General  Assembly  or  the  Jaw  shall  otherwise  direct,  jfc^^^^^ng 
and  in  this  case  he  may  in  the  recess  grant  a  reprieve  until  <9 J^®  ^^ 
Iba  next  sitting  of  the  General  Assembly.    Now  this  act  temptt- 
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D«o.  1838.  directs  the  Sheriff  to  execute  the  judgment  of  the  Court 

Statb    during  the  week  of  its  session  or  as  soon  thereafter  as  may 

Manu«u  ^^  convenient,  and  thereby  enables  the  Sheriff  to  deprive 

the  person  convicted  of  an  opportunity  to  apply  to  the  Gov- 

crime,  and  ernor  for  a  pardon  or  reprieve.    The  answer  to  this  objec- 

Buffcr^of  ^^^^  is,  that  the  execution  of  every  sentence  of  a  Court,  is 

thow^'.  who  under  the  control  of  the  Court,  and  that  the  Court  is  bound 

to  offend,  by  obligations  too  sacred  to  be  disregarded,  to  allow  time  to 

duce°in^ef-  ^*^ke  application  for  a  pardon  in  every  case  where  time  is 

feci  that    bona  fide  desired  for  that  purpose.    Whether  the  Governor's 

reasonable         y^  ,,  ,  /•,«•, 

and  pracii-  pardon  could  or  would  not  come  too  late  after  the  offender 
ty  ii?"the  ^^  hired  out  and  the  fine  paid,  is  a  question  not  necessary 
tldon  of  ^^  ^^  °^^  decided.  If  the  remaining  in  service  be  a  part 
justice,  of  the  punishment,  certainly  the  Governor  could  x'emit  what 
the**^oblect  remained  unexecuted  of  it.  If  the  fine  be^  the  punishment 
^overn-  *^^  ^^^  hiring  be  but  the  mode  of  procuring  fine,  the  Gov- 
ments  to  ernort  power  over  the  subject  would  probably  cease  with 
pliah. '      the  payment  of  the  fine. 

The  execu-  Upon  full  consideration  of  all  the  objections  urged  by  the 
tion  of  ev-  prisoner's  counsel,  we  do  not  find  such  clear  repugnancy 
tence  of  a  between  the  constitution  and  the  act  of  1831,  as  to  warrant 
under*  ?he  ^^  ^^  declaring  that  act  unconstitutional  and  void,  and  we 
contfoi  of  are  therefore  of  opinion  that  there  was  no  error  in  render- 

the  Court, ...  .11/.1  11  1 

and  the     ing  judgment  agamst  the  deiendant  agreeably  to  the  provis- 

^  Court  18     .  r-.L   A       J. 

bound  by  lons  ot  that  acu 

?*^*^^acred  Appeals  in  criminal  causes  annul  the  sentences  rendered 
tobedisre-below,  and  whether  the  sentences  be  approved  or  disap- 
Sow  lime  proved,  they  are  not  to  be  affirmed  or  reversed  here.  The 
l^pScatlon^*^^  directs  that  the  decision  of  this  Court  shall  be  certified 
for  a  par-  to  the  Court  below  with  instructions  io  proceed  to  judg- 
erv  case  ment  and  sentence  thereon  agreeably  to  that  decision  and 
H^M^  i/itf  laws  of  the  State.  This  imposes  upon  us  the  necessity 
desired  for  of  adverting  to  a  law  which  has  been  passed  since  the  appeal, 
poae.  ^^^'  and  since  the  argument,  and  which  has  an  important  effect 
Apppeala  ^^  ^^  sentence  to  be  rendered.  It  is  enacted  by  a  law  of 
in  criminal  the  last  session  that  if  any  person  shall  be  convicted  in  any 
Bul  the  '  Court  of  record  in  this  State  of  any  crime  or  misdemeanor 
rendtr^  and  shall  be  in  execution  for  the  fine  and  costs  of  prosecu- 
^^^<)^»  Aod  tion,  and  shall  have  remained  in  prison  for  the  space  of 
theMn-     twenty  days,  it  shall  be  lawful  for  the  person  so  in  execution 
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to  be  discharged  from  imprisonixient  under  the  same  rules  Dxa  I898 
and    regulations    as    are    prescribed    for    the    discharge    stats 
of    debtors    in    execution    under    the    first    and    fourth  3j^*„gj^ 
sections    of    the    fifty -eighth    chapter    of   the     Revised 
Statutes,  entitled ''  Insolvent  Debtors/'  provided  that  the  act  approved 
shall  not  be  so  construed  as  to  release  any  person  from  im-  prov^f* 
prisonment  who  shall  be  in  prison  for  any  definite  length  of  I'^ey^'g^ 
time  under  sentence  of  any  court,    This  act  does  not  repeal  affirmed  or 
the  act  of  1831,  but  as  the  last  expression  of  legislative  will,  thrsu-  ^ 
it  necessarily  abrogates  so  much  of  that  act  as  stands  in  the  ?J^^f  .  « 
way  of  its  enactments.     The  last  act  is  one  of  mercy  and  the  deci- 
grace,  and  in  favour  of  human  liberty,  and  is  entitled  toa  coun  is  to 
favourable  interpretation.    But  independently  of  this  consid-  ^®  ^^^^^ 
eration,  it  embraces  in  express  terms  all  persons  convicted  Court  be- 
of  offences  of  wliatever  kind,  and  imprisoned  for  the  payment  in^ac- 
of  fines  imposed  by  reason  of  conviction,  and  therefore  we  ^^^^  to 
cannot  intend  any  such  person  to  be  excluded  from  the  ben-judement 
efit  of  its  provisions.    We  hold  therefore  that  the  defendant  tence 
may  discharge  himself  of  the  fine  to  be  imposed  under  the  8^^?!/ 
act  of  1831,  by  remaining  in    prison  twenty    days,  and  ^o  ^** 
complying  with  the  provisions  referred  to  in  the  chapter  and  the 
of  the  Revised  Statutes.    It  will  be  necessary  therefore,  ^^st^tcf^ 
to  modify  the  sentence  as  after  infliction  of  the  fine  to  direct 
that  the  defendant  be  imprisoned  until  the  said  fine  be  paid 
or  he  be  discharged  therefrom  by  due  course  of  law,  and 
that  if  the  prisoner  shall  not  within  thirty  days  (or  whatever 
period  the  Court  may  think  reasonable)  be  discharged  by 
taking  the  oath  of  insolvency  as  authorized  by  law,  then  that 
the  Sheriffbe  ordered  to  hire  him  out  under  the  directions  of 
the  act  of  1831. 

This  opinion  is  to  be  certified  to  the  Superior  Court  of 
Sampson  with  instructions  to  proceed  to  sentence  accordingly. 

As  the  defendant  has  not  shown  any  error  in  the  judgment  . 

below,  he  must  pay  the  costs  of  the  appeal.  [ 
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DEN  ex  DEM.  of  ELI  LUNSFORD  v.  JAMES  M.  ALEXANDER. 


LoKsromo 

«. 
Albzan- 

DBB. 


It  if  t  general  rale  that  a  tenant  ihall  never  be  permitted  to  controyert  or  raise 
objections  to  his  landlord's  title ;  and  this  rule  extends  to  all  parties  claiming 
under  the  lessor  or  lessee,  so  that  the  lessee's  assignee  er  under-tenant  can- 
not object  to  the  title  of  the  lessor  or  his  assignee  any  more  than  the  lessee 
himself  could. 

This  was  an  action  of  ejbctmbiit  for  a  tract  of  land, 
tried  at  Buncombe  on  the  last  circuit,  before  his  Honor  Judge 
Dick. 

The  lessor  of  the  plaintiff  in  support  of  his  title  produced 
in  evidence  a  deed  of  bargain  and  sale  to  himself  from  one 
Thomas  Jump,  dated  the  11th  day  of  January,  1819,  for  the 
land  in  controyersy,  and  proved  that  after  his  purchase  of 
ihe  land,  he  took  possession  of  it,  and  in  the  latter  part  of  the 
year  1828  leased  it  by  deed  to  a  Mrs.  Skidmore  for  the  term 
of  five  years  from  the  1st  day  of  January,  1829;  that  Mrs. 
Skidmore  took  possession  in  January,  1829,  and  in  the  latter 
part  of  the  same  year,  her  husband  leased  the  said  land  by 
deed  for  the  balance  of  the  aforesaid  term  to  Matthew 
Woodson  and  Zadoc  Halcombe  ;  that  Woodson  immediately 
took  possession  of  the  land,  and  that  his  co-lessee  Halcombe^ 
some  time  in  1830  sold  his  interest  in  the  lease  to  the  defend- 
ant Alexander,  and  made  a  written  assignment  thereof  on 
the  back  of  the  deed  of  leases.  That  Woodson  continued  in 
possession  of  the  land  until  some  time  in  the  year  i  830,  when 
he  sold  his. interest  in  the  land  to  Zachariah  Candler,  who 
took  immediate  possession  of  the  same,  and  remained  in 
possession  until  August,  1881,  when  a  man  by  the  name  of 
Hughey  went  into  possession,  and  remained  so  until  Octo- 
ber, 1834,  when  this  suit  was  brought.  The  lessor  of  the 
plaintiff  then  produced  an  affidavit  of  the  defendant  in  which 
he  stated  that  Hughey  went  into  the  possession  of  the  land  as 
his  tenant,  and  it  appeared  that  on  motion  the  affiant  was 
admitted  to  defend  this  suit  as  the  landlord  of  Hughey. 

The  defendant  gave  in  evidence  a  grant  from  the  State 
to  the  aforesaid  Zachariah  Candler,  coveiang  the  land  in 
dispute,  dated  the  10th  day  of  January  1829,  and  also  a  deed 
for  the  same  land  to  himself  from  Candler,  dated  in  August, 
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18SI.    He  then  proyed  by  Candler,  that  he»  Candler,  pur-  Dio.  lesa 
chased  the  interest  of  Woodson  in  the  land  in  dispute  for  the  Limaroftv 
purpose  of  getting  into  the  possession  ;  that  Candler  sold  and  *j^J^. 
C(»Teyed  all  his  interest  in'the  land  to  the  defendant  by  the     i>ia. 
deed  aboye  stated,  and  gaye    up  the    possession  to  the 
defendant  in  August,  or  September,  1831.    That  Hughey 
went  into  possession  the  same  year,  and  so  continued  until 
the  suit  was  brought. 

His  Honor  instructed  the  jury  that  if  they  belieyed  the 
evidence  of  the  plaintiff's  lessor,  he  was  entitled  to  recover  f 
for  it  appeared  that  Candler  got  into  possession  of  the  prem- 
ises mider  Woodson ;  that  Candler  sold  to  the  defendant^ 
and  Hughey  as  the  tenant  of  the  defendant  went  into  the 
possession  of  the  land  before  the  expiration  of  the  lease  to 
Skidmore,  and  continued  in  possession  until  the  expiration 
of  the  lease  in  1834,  and  up  to  the  time  of  bringing  suit* 
That  the  defendant  was  estopped  to  deny  the  title  of  the 
plaintiff's  lessor,  and  could  not  avail  himself  of  the  grant  to 
Candler  until  he  had  first  surrendered  the  possession  of  the 
premises  to  the  lessor  of  the  plaintiff.  The  lessor  of  tha 
plaintiff  had  a  verdict  and  judgment,  and  the  defendant 
appealed. 

No  counsel  appeared  for  either  party  in  this  Court. 

Bahebl,  Judge.    It  is  a  general  rule  that  a  tenant  shall 
never  be  permitted  to  controvert  or  raise  objections  to  his 
landlord's  title ;  which  rule  extends  to  all  parties  claiming 
under  the  lessor  or  lessee  ;  so  that  the  lessee's  assignee,  or 
under-tenant,  cannot  object  to  the.title  of  the  lessor  or  of  his 
assignee  any  more  than  the  lessee  himself  could.    Comyn 
on  Landlord  and  Tenant,  519,  and  the  cases  there  cited. 
The  distinction  between  an  assignment  and  a  lease  depends  The  dis- 
solely  upon  the  quantity  of  interest  which  passes,  and  not  u^^^^^^ 
upon  the  extent  of  the  premises  transferred.    When,  there-  an  assign- 
fore  the  lessee  of  a  house  for  seven  years  demises  part  of  ^^unSer- 
the  house  to  another  for  the  whole  of  his  term,  this  is  iiot  an  pemf,^*" 
under-lease,  but  an  assignment  pro  tanto.     Crusoe  dem.^^^^y^' 
Bkncowe  v.  Bugby,  3  Wilso,  234.     Blk.  Rep.  768.    Comyn  quantity  of 
on  L.  and  T.,  62.     The  defendant  had  a  moiety  of  the  inter-  '^hi^* 
est  in  the  term  mentioned  in  the  case  assigned  to  himself,  pa8Mib>>^<^ 
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Pko.  1838.  and  subsequently  the  other  moiety  was  assigned  to  Candler* 
LuwEvoBo  ^^^  ^^0  assignees  entered  and  held  the  term  as  tenants  in 
••  ^^  common.  Whereupon  the  relationship  of  landlord  and  ten- 
ants immediately  took  place  between  the  lessor  and  them. 
Dot  upon  Candler  and  the  defendant,  by  the  assignment  of  the  term  to 
c5*the**^*  them,  were  privies  in  estate  in  the  term  covered  by  the 
premises  original  deed  of  lease,  and  each  was  estopped  by  that  deed 
red.  When  to  controvert  the  lessor's  title,  before  he  surrendered  the 
the  lessee  possession  to  the  lessor.  Co.  Litt,  352,  a.  Brireton  v.  Evans. 
of  a  house  Cro.  Eliz.  700.     Hudson  v.  Robinson,  4  Maul  and  Selwin 

for  seren  ' 

years  de-  485.  Where  a  party  is  estopped  by  his  deed,  all  person* 
^\he  claiming  under  it  through  him  are  equally  bound  by  the 
MoJheSfor  estoppel.  Stowe  v.  Wyse,  7  Corni.  Rep.  214.  The  defend- 
theuhou  ant  as  to  a  moiety  was  estopped,  being  as  to  this  part  an 
it  is  not  '  assignee  of  the  lease ;  and  as  to  the  other  moiety,  he  could 
leas^but  ^^ot  be  permitted  to  set  up  any  defence  to  this  action  under  a 
•'^.■"JJI!"  conveyance  from  Candler,  because  his  grantor  at  the  date 

men!  pro-     ^    .  *  l     i         .j 

tanto.  of  that  deed  was  equally  estopped  to  dispute  the  lessors 
Where  a  title,  which  estoppel  bound  the  grantee.  We  think  the.. 
topJSd'bTi"^S°*®'*t  ™"^t  "^  affirmed. 

his  deed, 

d"  imiiS^'     Per  Curiam.  Judgment  a&med* 

vBder  or 

through 

him  are 

equally  « 

bound  bf 

the  esto^ 
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Die.  1838. 
THE  STATE  v.  JOHN  H.  BENNETT. 

la  an  indictment  for  a  riot  and  forcible  trespass  in  entering  a'  man's  dwelling 
house,  he  being  in  the  actual  possession  thereof,  and  taking^from  his  posses- 
sion  slaves  and  other  personal  property,  it  i»  not  necessary  to  show  that  ihe 
prosecutor  had  the  hght  to  the  property,  or  the  right  to  the  possession,  but 
^  hether  he  had  in  fact  the  poasession  thereof,  at  the  time  when  that  posses- 
uonwas  charged  to  have  been  invaded  with  such  lawless  violence,  and  any 
evidence  tending  to  establish  that  possession  is  admissible. 

An  indictmetit  for  a  forcible  trespass  in  entering  a  man's  dwelling  hodse,  which 
does  not  charge  an  expulsion  from  the  house  or  a  withholding  of  the  posses- 
sion thereof  up  to  the  time  of  the  finding  of  the  indictment,  nor  se^  forth  the 
interest  of  the  prosecutor,  will  not,  in  case  of  conviction,  warrant  a  writ  of 
restitution. 

Upon  a  conviction  for  a  criminal  offence,  it  is  irregular  to  annex  to  the  sentence 
any  condition  for  its  subsequent  remission.  A  judgment,  though  pronounced 
by  the  Judge,  is  nat  his  sentence,  but  the  sentence  of  the  law.  It  is  the 
4:ertain  and  final  conclusion  of  xhe  law  following  upon  ascertained  psenueee. 
It  most  therefore  be  unconditional. 

The  defendant  was  indicted  together  with  three  other 
persons  at  Guilford,  on  the  last  circuit  before  his  Honor 
Judge  Pearson,  for  that  they  with  force  and  arms  in  the 
County  of  Guilford  unlawfully,  riotously  and  routously,  did 
assemble  and  gather  together  to  disturb  the  peace  of  the 
State ;  and  being  then  and  there  assembled  and  gathered 
together,  the  dwelling  house  of  one  Benjamin  Curry,  a  free 
man  of  colour,  there  situated,  and  then  and  there  in  the 
actual  possession  of  the  said  Benjamin  Curry,  unlawfully, 
riotously  and  routously  did  break  and  enter,  and  having  so 
as  aforesaid  broken  and  entered  the  said  dwelling  house, 
then  and  there  unlawfully,  riotously  and  routously  did  take 
and  carry  away  out  of  the  actual  possession  of  the  said 
Benjamin  Curry  five  slaves,  to  wit,  Phillis,  Harrie  ,  Jim, 
Henderson,  Emily  and  Wade  Hampton,  two  beds,  bedsteads 
and  furniture,  five  chairs  an^  three  plates,  the  said  Benjamin 
Curry  being  then  and  there  actually  present  forbidding  the 
said  John  H.  Bennett,  Joseph  Micheaux,  William  Hix  and 
William  Rail  so  to  do ;  and  other  wrongs  to  the  said  Benja- 
min Curry  then  and  there  unlawfully,  riotously  and  routously 
did ;  to  the  gireat  damage  of  him  the  said  Benjamin 
Curry,  to  the  evil  example  of  all  others  in  the  like  case 
offending,  and  against  the  peace  and  dignity  of  the  State." 
There  was  a  second  count  in  the  indictment  charging  the 
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l)«o»  1838.  breaking  the  house  and  the  taking  and  carrying  away  the 
Statb.   slaves  and  other  property,  to  have  been  done  violently,  for- 

2^^^^^^  cibly,  injuriously,  unlawfully  and  with  a  strong  hand,"  instead 
of  ^  unlawfully,  riotously  and  routously ,"  as  in  the  first  count, 
but  similar  in  other  respects  to  that  count. 

On  behalf  of  the  prosecution  it  was  proved  that  Benjamin 
Curry,  a  free  man  of  colour,  was  living  in  the  house  men- 
tioned in  the  indictment,  and  cultivating  the  land  on  which 
it  was  situated,  and  on  the  day  of  the  alleged  trespass,  waa 
ploughing  in  oats  near  the  house  ;  that  he  bought  the  land 
about  twelve  years  before,  about  which  time  he  also  bought 
the  negro  woman  Phillis,  who  was  his  wife  and  the  mother 
of  the  other  slaves ;  that  he  had  lived  on  the  land  ever  since 
be  bought  it,  during  all  which  time  with  the  exception  of  a 
few  weeks  he  had  possession  of  the  negroes  and  other 
personal  property,  up  to  the  time  of  the  trespass :  that  on 
the  day  of  the  alleged  trespass,  the  defendant  Bennett,  in 
company  with  the  other  defendants,  came  to  the  house  in 
the  possession  of  Curry,  and  in  despite  of  his  repeated 
remonstrances,  violently  took  and  carried  away  the  negroes 
and  other  personal  property,  and  forcibly  ejected  Curry  from 
the  house,  and  put  Hix,  one  of  the  defendants,  in  possession 
of  it,  who  resided  there  until  a  few  weeks  before  the  trial, 
when  he  left  the  premises  unoccupied. 

The  defence  was  put  upon  the  ground  that  Curry  waa 
not  in  possession,  and  the  defendants'  counsel  stated  that 
they  expected  to  prove  that  Bennett  was  in  possession,  tor 
that  Curry  had  sold  the  land,  negroes  and  other  property  to 
faim,  and  executed  deeds  therefor,  and  that  afterwards  the 
possession  was  surrendered  to  Bennett,  and  that  he,  to  con- 
tinue his  own  possession,  placed  these  negroes  there  to  live, 
and  gave  permission  to  Curry  to  stay  there  as  a  guest  or 
lodger,  or  as  his  agent  or  overseer,  he,  Curry,  taking  care  of 
the  property  in  consideration  of  this  permission  to  live  with 
his  wife  and  children.  The  defendants'  counsel  then  read  in 
evidence  three  deeds  from  Curry  to  Bennett,  for  the  land, 
negroes,  and  other  property  in  question.  This  evidence  was 
objected  to  by  the  Solicitor  General  for  the  State.  The 
defendants'  counsel  then  introduced  two  witnesses,  Hunt 


OF  NORTH  CAROLINA.  45 

and   Newsoniy  ^ho  gave  eTidence  tending  to   establish o<aim. 
the  facts  alleged  in  the  defence.  Statb 

The  Solicitor  General  then  stated  that  he  had  inuch  g^^Jj^^^^ 
evidence  to  offer,  but  being  aware  that  it  would  be  objected 
to,  he  would  ask  permiission  to  state  it  to  the  Court,  that  he 
might  obtain  the  opinion  of  the  Court  whether  the  whole 
or  any  part  of  it  was  admissible.  He  was  requested  to  state 
it,  which  he  did  as  follows :  That  the  defendants'  witness 
Hunt,  and  one  Lindsay,  had  sometime  before  the  executions 
of  the  deeds  by  Curry  to  Bennett,  by  means  of  usury  and 
extortion,  obtained  from  Curry  evidences  of  debt  to  a  con- 
nderable  amount,  secured  by  a  deed  of  trust,  fraudulently 
obtained,  upon  Curry's  land  and  negroes ;  that  Lindsay  and 
Hunt  caused  the  trustee  to  advertise  the  negroes  for  sale, 
and  that  Curry  under  great  apprehensions  that  his  wife  and 
children  would  be  sold  and  carried  out  of  the  State,  applied 
to  the  defendant  Bennett  for  assistance ;  that  Bennett 
promised  him  that  if  he  would  put  the  negroes  in  pawn  to 
him,  Bennett,  he  would  stand  his  security  and  enable  him  to 
enjoin  the  sale  and  bring  Hunt  and  Lindsay  to  a  fair 
settlement ;  that  while  Curry  was  resting  easy  under  this 
assurance,  Bennett  came  to  a  secret  understanding  with 
Lindsay;  that  he,  Bennett,  would  buy  the  negroes  from 
Curry  with  Lindsay's  claims,  and  Lindsay  agreed  to  wait 
with  him  until  he  could  send  the  negroes  off  and  sell  them ; 
that  a  few  days  before  the  sale  under  the  trust  was  to  take 
place,  Lindsay  refused  to  stand  to  his  agreement  with 
Bennett,  upon  which  Bennett  informed  Curry  that  he  coukl 
not  assist  him  as  he  had  promised ;  whereupon  Curry  took 
the  negroes  and  carried  them  to  Greensborough,  and  applied 
to  counsel  to  have  a  bill  of  injunction  prepared  against 
Lindsay  and  Hunt ;  that  Lindsay  and  Hunt  hearing  of  this, 
went  to  Bennett  and  agreed  to  take  one  hundred  dollars  less 
for  their  claims  than  had  been  before  agreed  upon,  if  he 
would  hasten  off  and  prevent  Curry  from  filing  his  bill,  and 
induce  him  to  return  with  the  negroes;  that  Bennett 
accordingly  posted  off  to  Greensborough,  and  by  artful 
representations  and  fair  promises  of  assistance,  prevailed 
upcMi  Curry  to  return  with  the  negroes ;  that  on  the  day  of 
the  sale  and  just  before  the  sale  was  to  take  place^  Bennett 
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Dm.  1838.  procured  Cuny  to  execute  the  deeds  above-mentioned,  with 
Statb    ftn   understanding   that   Bennett    would  bring  Hunt  and 

BxHxn-r.  ^i'^^^^y  ^^  ^  ^^  settlement,  and  also  that  if  Curry  should 
pay  to  Bennett  in  twelve  months  the  balance  he,  Bennett, 
should  have  to  pay  on  the  claims  of  Hunt  and  Lindsay,  then 
the  negroes  and  all  the  other  property  should  be  re-conveyed 
to  Curry,  and  in  the  mean  time  he,  Curry,  should  retain  the 
possession  ;  that  Curry  believed  that  all  this  was  expressed 
in  the  deeds ;  that  on  thfe  same  day  Lindsay  handed  over  to 
Bennett  all  the  evidences  of  debt,  and  surrendered  to  him 
the  deeds  of  tiust,  Bennett  giving  him  his  bond  for  the 
amount  last  agreed  on.  That  some  short  time  afterwards 
Bennett  told  Lindsay  that  Curry  was  determined  to  file  a 
bill  and  expose  all  his  usury  and  frauds,  and  moreover  that 
Curry  alleged  that  one  of  the  notes  was  a  forgery ;  that 
Lindsay  thereupon  agreed  to  compromise  upon  almost  any 
terms,  and  finally  surrendered  to  Bennett  the  bond  which  he» 
Bennett,  had  given  him  endorsed,  <'  received  and  satisfied  in 
fiill,"  and  took  from  him  a  bond  for  less  than  one  fourth  of 
the  amount  of  the  former  to  be  paid  when  Bennett  should 
sell  the  negroes.  That  all  this  was  transacted  before 
Bennett  committed  the  alleged  forcible  trespass. 

The  defendants'  counsel  objected  to  all  this  evidence. 
The  Court  was  of  opinion  that  only  such  parts  of  it,  as  tended 
to  explain  the  possession,  and  to  show  whether  the  possession 
was  in  Curry  or  Bennett,  were  admissible,  as  the  title  of  the 
land  was  not  at  issue;  and  the  Court  excluded  all  the 
evidence  relative  to  what  had  been  done  and  transacted 
before  Bennett  undertook  to  assist  Curry,  and  also  excluded 
all  the  evidence  as  to  what  took  place  between  Bennett  and 
Lindsay  after  the  execution  of  the  deeds  by  Curry,  and  the 
surrender  of  the  trusts  and  evidences  of  debt  by  Lindsay 
and  Bennett.  The  Solicitor  then  called  witnesses  who  stated 
the  transactions,  substantially  as  set  forth  by  the  Solicitor, 
between  the  time  when  Bennett  undertook  to  assist  Curry, 
and  the  execution  of  the  deeds,  and  the  surrender  of  the  trust 
and  evidences  of  debt 

The  defenilants'  counsel,  in  the  argument,  insisted  that 
forcible  trespass  could  not  be  committed  unless  the  person 
in  possession  had  some  estate  in  the  property,  and  moved 
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the  Court  to  chai^,  that  unless  the  jury  were  satisfied  that  Die.  1838- 
Curry  had  an  estate  in  the  property,  they  should  find  for  the  stat»"~ 
defend^ts.  b„J;„ 

His  Honor  charged  that  to  sustain  the  indictmenti  the 
State  must  prove  that  Curry  was  in  possession  of  the  house, 
negroes  and  other  property ;  that  being,  so  in  possession  and 
being  actually  present^  he  was  forcibly  and  with  a  strong 
hand  deprived  of  the  possession  by  the  defendants  ;  that  in 
this  indictment  it  was  a  matter  of  indifference  who  had  the 
title,  for  the  law  forbids  even  the  owner  of  property  forcibly 
to  take  that  property  from  the  possession  of  another  who 
was  present,  because  of  its  tendency  to  a  breach  of  the 
peace ;  and  that  the  reason  why  the  defendants  had  been 
permitted  to  read  in  evidence  the  deeds  under  which  Ben- 
nett claimed  was  not  to  enable  the  jury  to  decide  wKo  had 
the  title  to  the  property,  but  to  explain  the  possession,  and 
enable  the  jury  to  decide  whether  in  point  of  fact  at  the  time 
of  the  alleged  trespass  Bennett  or  Curry  was  in  possession. 
That  if  this  evidence  satisfied  them  that  Curry  was  sufiered 
to  hold  possession  of  the  house,  negroes  and  other  property 
under  an  agreement  that  he  should  have  twelve  months  to 
redeem,  and  in  the  mean  time  might  keep  the  possession, 
then  the  indictment  was  sustained  so  far  as  possession  was  ' 
concerned.  Or  if  the  evidence  did  not  satisfy  them  that 
there  was  this  right  to  redeem,  but  they  were  satisfied  that 
after  the  execution  of  the  deed/3»  Curry  was  suffered  to  re-  ^ 
tain  the  house,  land  and  other  property,  and  the  negroes^ 
though  taken  away  for  a  time,  had  been  sent  back,  with  the 
understanding  that  he  was  to  keep  possession  of  the  house 
and  land,  negroes  and  other  property  as  long  as  he  behaved 
himself,  in  the  language  of  one  of  the  witnesses,  or  until  Ben- 
nett called  on  him  to  give  up  the  possession,  and  in  the 
mean  time  was  to  work  on  the  land,  and  hold  possession  of 
the  negroes,  stock,  &c.,  then  the  indictment  would  still  be 
sustained,  so  far  as  the  possession  was  concerned ;  for  though 
Bennett- would  then  have  the  right  to  the  possession  when- 
ever he  chose  to  call  for  it,  yet  this  case  did  not  permit 
him  to  take  possession  by  violence.  But  if  the  evidence 
satisfied  them  that  after  the  execution  of  the  deeds,  the  pos- 
sesnoa  of  the  house,  negroes  and  other  property  was  sur- 
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0Bcjm  rendered  to  Bennett,  and  that  he,  with  a  view  to  continne 
STAxi    •*>•  own  possession,  had  put  the  negroes  there  to  live,  and 
Bmm.  8*^®  permission  to  Cuny  to  stay  there  as  a  guest  or  a  lodg- 
er, or  as  his  agent  pr  overseer,  he,  Curry,  having  a  care  to 
the  property  in  consideration  of  this  permission  to  live  with 
his  wife  and  children,  then  the  possession  would  be  in  Ben- 
nett, and  they  should  find  the  defendants  not  guilty.    His 
Honor  further  charged  the  jury  that  if  they  were  satisfied 
that  Curry  had  possession,  the  next  question  was,  did  thjB 
defendants  by  violence  deprive  him  of  that  possession,  he  be* 
SIm^IT'    ing  present  at  the  time  ?  that  this  violence  would  be  sufli- 
cesf  ary  to  ciently  proved  by  the  defendants'  appearing  in  such  numbers 
?ndiuinem  ^^  under  such  circumstances  as  to  deter  Curry  from  resist- 
h\l  Tr/a-'*^"  *"^®'  though  there  was  no  actual  breach  of  the  peace  ;  that 
paw  in  en- to  prove  the  presence  of  Curry,  it  was  not  necessary  to 
man'a  ^     show  that  he  had  hold  of  the  negroes  provided  he  was  on  the 

hoilili'°Md  "P^^ '  ^^^^  ^^^^  ofience  could  not  be  committed  in  Curry's 
takinff  absence,  because  there  would  then  be  no  danger  of  a 
poMeMioQ  breach  of  the  peace ;  it  was  necessary  that  he  should  be  pre- 

c^"u  ^^^  ^  ^  ^^  ^^^  ^^  '^'^^'y  ^^^^  ^^^  would  be  a  breach  of 
will  be  8uf-  the  peace. 

pn^ved^by  The  jury  returned  a  verdict  of  guilty  against  all  the  de- 
thaMhf  fendants ;  whereupon  it  was  ordered  and  adjudged  by  the 
defendants  Court  that  the  defendant  Bennett,  should  pay  a  fine  of  SiOOt 
iiiBQch  and  each  of  the  other  defendants  a  fine  of  910.  It  was 
and**!inder  f^rth^r  ordered  and  adjudged  that  the  defendant  Bennett, 
BQch  cir-    should  be  imprisoned  for  six  calender  months;  the  imprison- 

cumstan- 

068  as  to  ment  to  be  remitted  upon  said  Bennett's  surrendering  to  Benj. 
prosecutor  Curry  the  negroes  and  other  personal  property  mentioned 
from  reals-  j^  ^jj^  indictment,  together  with  the  debts  and  evidences  of 
though      debt  upon  said  Curry  transferred  to  Bennett  by  Hamilton 
no^'actuai"  Lindsay,  and  executing  to  said  Curry  a  reconveyance  of  the 
thTMace.  ^^^^  ^^^  land,  of  the  negroes  and  other  personal  property 
contained  in  the  deeds  and  bill  of  sale  from  Curry  to  Ben- 
indictment  nett,  executing  a  release  and  discharge  from  all  causes  of 
•nce'ofVhe  ^ction  growing  out  of  said  deeds  and  bill  of  sale,  the  sufii- 
prosecutor  ciency  of  the  deed  of  reconveyance  and  release  to  be  ap- 
proved, but  proved  of  by  George  C.  Mendenhall  and  John  A.  Gilmer, 
be  Vhown  Attorneys  of  the  Court.    It  was  further  ordered  that  a  writ 
hold  of ^  of  restitution  should  issue  to  the  Sherififof  the  county,  requir- 


OF  NORTH  CAROLINA.  40 

ing  him  to  place  said  Curry  in  possession  of  the  house  and  Dxc.  1839, 
land  mentioned  in  the  bill  of  indictment.    From  this  judg-    st^„ 
ment  the  defendant  Bennett  appealed  to  the  Supreme  Court.  ^  ** 

W.  A.  Oraham  and  /.  T.  Morehedd^  for  the  defendant. 

The  Attorney  Greneralf  for  the  State.    ^  ^  saffi.  ^ ' 

cient  if  k» 
were  on 

Gaston,  Judge.  The  first  exception  taken  by  the  de-  the  spot 
fendant  in  this  case  is  because  of  the  admission  on  the  trial 
of  irrelevant  and  improper  testimony.  This  exception  was 
argued  by  his  counsel  upon  the  assumption  that  the  judge 
had  received  all  the  testimony  which  the  Solicitor  General 
prayed  leave  tg  introduce.  We  were  satisfied  upon  the 
statement  of  the  case  in  the  transcript  that  such  could  not 
have  been  the  fact,  but  as  the  statement  seemed  to  involve 
some  inconsistency,  probably  the  result  of  clerical  inaccura. 
cy,  we  have  caused  the  transcript  to  be  compared  with  the 
original  record,  and  upon  that  examination  find  that  his 
Honor  declared  that  the  rule  of  law  excluded  (not  included 
as  was  set  forth  in  the  transcript)  all  the  evidence  of  what 
occurred  before  Bennett  undertook  to  assist  Curry,  and  also 
excluded  all  the  evidence  ofiered  of  what  took  place  be- 
tween Bennett  and  Lindsay  after  the  execution  of  the  con- 
veyances by  Curry,  and  after  the  surrender  of  the  deeds  of 
trust  and  evidences  of  debt  by  Bennett  and  Lindsay.  We 
have  caused  the  transcript  to  be  amended  accordingly.  It 
now  distinctly  appears,  what  before  the  Court  understood 
to  appear,  that  the  evidence  admitted,  which  is  the  subject 
of  this  exception,  was  confined  to  the  circumstances  attend- 
ant on  and  explanatory  of  the  alleged  sale  by  Curry  to  Ben- 
nett, under  which  the  latter  pretended  that  he  had  posses- 
sion, and  Curry  only  the  ciire  of  the  property  conveyed  by 
it  To  this  evidence  we  can  see  no  valid  objection.  We 
perfectly  agree  with  the  Judge  that  the  guilt  or  innocence 
of  the  persons  charged  in  respect  to  the  offences  described 
in  the  indictment  did  not  depend  upon  the  question  whether 
Curry  had  the  right  to  the  property,  or  the  right  to  its  posses- 
sion ;  but  whether  he  had  in  fact  the  possession  thereof  at 
the  time  wheti  that  possession  was  charged  to  have  been 
invaded  with  such  lawless  violence.  If  the  house  broken  into 
were  occupied  by  him  as  his  dwelling  house,  and  the  goods 
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Bio.  1838.  forcibly  wrested  were  held  by  him  as  his  goods,  and  the 
Stj^„  evidence  brought  home  to  the  accused  the  violence  charged, 
it  cannot  be  doubted  but  that  the  peace  of  the  State  was 
outrageously  violated,  and  that  the  accused  were  guilty  of 
the  riot  and  trespass  charged  upon  them.  We  are  of  opin- 
ion therefore  that  there  was  no  error  in  the  conviction  of 
which  the  defendant  complains.  We  think  however  that 
there  ^ure  objections  to  the  judgment  rendered  upon  the  con- 
viction. This  was  not  a  conviction  of  the  offence  of  a  forci- 
ble entry  and  detainer,  much  les»  of  that  ofience  under  the 
statutesw  The  indictment  does  not  charge  an  expulsion  from 
the  house,  and  a  withholding  of  the  possession  thereof  up  to 
the  time  of  the' finding  of  that  indictment,  nor  set  forth  the 
interest  of  the  prosecutor  in  the  house  from  which  he  was 
expelled.  The  conviction  therefore  did  not  warrant  a  writ 
of  restitution.  Rex  v.  JJaAe,  3  Bur.  1732.  iZex  v.  WUsotu 
8  Term  358.  Hawkin's  Pleas  of  the  Crown,  Book  1,  ch.  28, 
sec.  41.  So  on  a  conviction  for  a  nuisance,  unless  the  in- 
'  dictment  set  forth  the  nuisance  as  still  in  existence,  there  can 
not  be  judgment  to  abate  it.  The  King  v.  Steady  8  Term 
142. 

We  are  also  of  opinion,  that  it  was  irregular  to  annex  te 
the  sentence  any  condition  for  its  subsequent  remission. 
We  know  that  a  practice  has  prevailed  to  some  extent  of 
The  prac-  ^^^ting  fines  with  a  provision  that  they  should  be  diminishr 
tice  which  ed  Or  rcnutted  altogether  upon  matter  thereafter  to  be  done, 
▼ailed  to  or  shown  to  the  Court  by  the  person  convicted.  But  we 
tent  uTIhie  ^^^  ^^  ^^  authority  in  law  for  this  practice,  and  feel  our- 
Sictinff^™  selves  bound,  upon  this  first  occasion  when  it  is  brought  ju- 
finee  with  dicially  to  our  notice,  to  declare  it  illegal.  A  judgment 
that  ^they  though  pronounced  by  the  Judge  is  not  his  sentence  but  the 
diminished  sentence  of  the  law.  It  is  the  certain  and  final  conclusion  of 
or  remitted  the  law  following  upon  ascertained  premises.  It  must  there- 
«pon  mat-  fore  be  unconditional.  When  it  has  been  rendered — except 
terto*^^  that  during  the  term  in  which  it  is  rendered  it  is  open  for 
shown'  to  r®c<>"8id®^^*^0'^ — ^^  Court  have  discharged  their  functions, 
the  Court  and  have  no  authority  to  remit  or  mitigate  the  sentence  of 
son  con^'  the  law.  Hawkin's,  Book  2d,  ch.  48,  sec.  21k  1  Institutes, 
yie^dl ""  ^^'  ^^^S  V.  Wingfieldy  Cro.  Car.  261.  This  is  one  of  the 
high  powers  of  the  executive. 
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In  cases  where  the  law  gives  to  the  Judges  a  discretion  Die  1839. 
over  the  quantum  of  punishment,  they  may  with  propriety    stata 
suspend  the  sentence  for  the  avowed  purpose  of  affording  to  BairiiiTT. 
the  convicted  an  opportunity  to  make  restitution  to  the  per- 
son peculiarly  aggrieved  by  his  offence,  or  to  redress  its  where  the 
mischievous  public  consequences.    And  when  judgment  is  Ij^he*^'** 
to  be  pronounced,  the  use  which  has  been  made  of  such  op-  i^^s^.  ^ 
portunity  is  very  proper  to  be  considered  by  the  Court  in  the  over  the 
exercise  of  that  discretion.    Practically  therefore  every  S^^punSh. 
salutary  effect  of  these  provisional  judgments  is  attainable  JJ®°'»  J^Jf 
without  a  departure  from  the  forms  of  law.    But  if  it  were  propriety 
not,  no  considerations  of  expediency,  or  of  supposed  public  the^n- 
convenience,  can  justify  a  departure  from  these,  which  are  IhSavowed 
among  the  strong  safeguards  of  public  right  and  private  pHTP^?^  ^ 
security.  to  the  coo- 

The  judgment  which  has  been  rendered  against  the  de-oppo^Jni. 

fendant  is  therefore  reversed,  and  this  opinion  is  to  be  certi^^y  to  make 

*^  ^  reatitutioB 

fied  to  Hhe  Superior  Court  of  law  for  the  county  of  Guilford,  to  the  per- 
with  directions  to  award  sentence  of  fine  or  of  fine  and  im-uaJiyS^* 
prisonment  against  the  defendant  agreeably  thereto  and  to  ^®J^^ 
the  laws  of  the  State.  or  to  re- 

dresB  its 
DiischieT- 

Pbk  Curiam.  Judgment  reversed,     ous  pubUe 

^  coneequea- 

ces,and 
^^__^^^_^  whenjadg- 

ment  ie  to 
be  pro- 
nounced, 
the  use 
which  hat 
DEN  ex  DEM.  of  MARTHA  H.  IVES  v.  MARE  S.  SAWYER,   been  made 

of  such  op- 

Wbere  both  parties  claim  title  under  the  same  person,  it  is  not  competent  to  {g^yery 
either  as  such  claimant,  to  deny  that  such  person  had  title.  proper  to 

Where  neither  the  certificate  of  the  commissioners  appointed  to  take  the  private  oe  consid- 
examination  ofafeme  covert  upon  a  deed  made  by  her  and  her  husband*  nor  ^^  "7.  ^°* 
any  record  produced,  show  that  she  was  privately  examined,  the  deed  is  void  4)ie"ezer^ 
.     as  to  her.  cise  of  that 

The  cases  of  Murphy  7.  Bamett^  1  Car.  Law  Repos.  lOB^Burgnt  v.  WtlBinh  discretion. 
2  Dev.  306— Lvcotf  y.  Cobbtj  Ante  1  vol.  228,  and  Ftnner  v.  Jaaper,  Ibid.  34 
approved. 

Tnis  was  an  action  of  ejectment,  tried  at  Perquimons 
on  the  last  circuit  before  his  Honor  Judge  Bailst. 

The  lessor  of  the  plaintiff  deduced  title  as  follows :  In  the 
year  17729  one  Joseph  Sutton  devised  the  land  in  contro- 
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Die  1838>  yersy  to  his  son  Benjamin  Sutton,  who  died  intestate,  leaving 
lyss  Cranberry  Sutton  his  heir  at  law.  Granberry  Sutton  died 
Sawtcs.  ^^  ^^®  y^^^  1*795,  after  making  his  will,  in  which  he  devised 
the  land  to  the  lessor  of  the  plaintiff  who  was  his  daughter. 
The  Suttons  had  possessed  and  cultivated  the  land  for  many 
years.  The  defendant  objected  to  the  lessor  of  the  plaintiff's 
recovery  on  this  evidence,  as  no  grant  from  the  State  for 
the  land  had  been  exhibited.  Whereupon  she  produced  in 
evidence  a  deed  for  the  said  land  from  her  deceased  husband, 
Jesse  Ives,  and  herself  to  one  James  Leigh,  under  whom  the 
defendant  claimed,  in  which  deed  there  was  the  following 
recital,  ''it  being  a  part  of  the  land  formerly  Granberry 
Sutton's  deed,  and  feU  to  the  said  Martha  H.  Ives,  by  heir- 
ship from  her  father,  the  said  Granberry  Sutton.''  This 
deed,  the  lessor  of  the  plaintiff  contended  was  void  as  to 
her,  (or  want  of  her  private  examination  thereto,  though  as 
die  alleged  it  conveyed  the  interest  of  her  husband  in  the 
land,  and  the  recital  therein  estopped  the  defendant  from 
denying  her  title  under  her  father  Granberry  Sutton.  The 
only  evidence  of  the  acknowledgment  and  probate  of  the 
said  deed  as  to  the  lessor  of  the  plaintiff  was  the  following 
certificates,  endorsed  upon  the  deed — ^to  wit : 

^  Perq.  Co.  Court,  )  This  deed  of  sale,  Jesse  Ives  and 
Feb.  Term,  1620.  )  wife  to  James  Leigh,  was  duly  ac- 
knowledged in  open  Court  and  ordered  to  be  registered ;  at 
the  same  time  Thomas  Long  and  James  Sumner,  Esq'rs, 
were  appointed  to  take  the  private  examination  of  Martha 
Ives,  wife  of  said  Jesse,  separate  and  apart  from  her  said 
husband,  touching  her  signature  to  the  said  deed,  and  report 
accordingly.  TesL  John  Wood,  CFk.*' 

''Pursuant  to  the  commission  to  us  directed,  we  the 
undersigned  have  proceeded  to  examine  Martha  H.  Ives,  as 
touching  her  signature  to  the  within  deed,  and  on  examina- 
tion she  says  she  signed  the  within  deed  of  sale  freely  and 
voluntarily,  and  without  any  fear  or  constraint  of  her  said 
husband  or  any  other  person. 

Given  under  our  hands  and  seals  this  15th  day  of  Feb* 
mary,  1830.  Tho.  Loko,  (Seal.) 

Jamms  SmoniB.     (Seal.) 
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It  was  proved  on  the  part  of  the  defendant  that  the  16th  Dag  I8i8. 
day  of  February,  1820,  was  during  the  session  of  the  County     iTn 
Court  of  Perquimonsy  at  the  February  Term  of  that  year,      sawtbb. 

Under  the  instructions  of  his  Honor,  the  jury  returned  a 
▼erdict  for  the  lessor  of  the  plaintiff,  and  the  defendant 
appealed. 

No  counsel  appeared  for  the  defendant  in  this  court. 

DevereiiZf  for  the  lessor  of  the  plaintiff. 

Danixl,  Judge,  after  stating  the  case,  proceeded  as 
follows :  The  deed  from  Jesse  Ives  and  wife,  although  void 
as  to  the  lessor  of  the  plaintiff,  piassed  to  Leigh  under  whom 
the  defendant  claims  that  interest  in  the  land  derived  to  the 
husband  from  his  wife  ;  and  is  an  acknowledgment  of  the 
defendant,  that  Cranberry  Sutton  had  an  estate  of  inherit- 
ance in  the  land ;  and  that  he  derived  title  to  the  sao^  as 
coming  from  the  said  Sutton,  the  identical  person  from  whom 
the  lessor  now  derives  her  title.  Both  parties  claim  directly 
from  Granberry  Sutton,  and  it  is  not  competent  to  either  as 
such  claimant,  to  deny  that  he  had  title.  Murphy  v.  Bar- 
%ettf  1  Car.  Law  Repos.  105. 

On  the  second  point,  the  cases  cited  for  the  plaintiff's 
lessor,  show  clearly,  that  the  deed  from  Ives  and  wife  to 
Leigh,  is  void  as  to  the  wife.  The  certificate  of  the  com- 
missioners does  not  show,  nor  is  there  any  record  produced, 
that  she  was  privately  examined.  The  law  has  not  been 
complied  with,  and  the  defendant  must  fail  on  this  ground. 
Surges  V.  Wilson^  2  Dev.  Rep.  300.  Lucas  v.  Cobbs^  Ante 
1  voL  228.  Fenner  v.  Jasper^  Ibid.  34.  The  judgment 
must  be  affirmed.' 

PsB  CinuAX.  Judgment  affirmed. 
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Dso.  1838. 


SampelS.  ^EN  tz  DEM.  of  SAMUEL  S.  ROSS  r.  ACHILLES 

Ron  DURHAM. 

V, 

AciULLKfl    

Durham.  ^^^''^  ^^^  peraoni  'purchase  jointly  from  the  Bame  vendor,  and  enter  into 
posBesaion  of  a  tract  of  land  as  tenanta  in  common,  and  iTter  a  common 
poBBeasion  of  aeveral  years,  execute  an  agreement  under  their  handa  and 
Beals,  in  which  they  acknowledge  that  they  hold  the  land  as  tenants  in  com- 
mon, it  cannot  be  permitted  to  either  of  them,  or  to  any  other  person  claiming 
under  either  of  them,  until  the  rights  thereby  acknowledged  shall  be  divested 
or  changed,  to  set  that  iMssession  up  as  hostile  to  the  title  of  bis  co-tenant. 
And  in  such  case  if  one  of  the  tenants  in  common  convey  by  deed  the  whole 
land  to  another  person,  and  recite  in  the  deed  that  he^  the  vendor,  had  title 
to  the  whole,  and  the  purchaser  is  ignorant  of  the  tenancy  in  common,  it 
will  not  prevent  the  rule  of  law  from  attaching.  The  estoppel  applies  to  the 
purchaser  by  reason  of  bis  privity  with  and  under  his  vendor,  not  because  of 
personal  ill  faith. 

A  deed  for  the  whole  land  made  by  one  tenant  in  common  to  a  third  person,  is 
color  of  tilUj  under  which  a  possession  by  the  purchaser  for  a  sufficient 
lenffih  of  time  would  divest  the  title  of  his  co-tenant 

An  agreement  made  by  two  persons  in  possession  of  a  tract  of  land  under  a 
joint  purchase  in  which  they  acknowledged  under  their  hands  and  seals  that 
they  were  tenants  in  common  of  all  the  lands  which  they  had  purchased 
from  their  said  vendor,  estops  both  of  them  from  denying  that  their  vendor 
bad  title  to  the  land,  and  also  estops  each  from  averring  any  antecedent 
matter  to  show  that  the  other  had  no  tit]& 

This  vrsa  an  action  of  Ejectment  tried  before  his  Honor 
Judge  Nash,  at  Rutherford,  on  the  last  spring  circuit.  The 
lessor  of  the  plaintiff  in  order  to  show  title  to  the  land  in 
dispute,  offered  to  produce  in  evidence  a  deed  from  one 
Peter  Fisher  to  himself  and  one  Jacob  Fisher,  bearing  date 
in  1809,  which  deed  was  objected  to  because  it  had  not  been 
duly  proved,  as  appeared  from  the  certificate  of  registration. 
^  The  objection  was  sustained  by  the  Court  when  the  plain- 
tiff's lessor  proved  its  execution,  and  offered  it  in  evidence  as 
color  of  title,  and  showed  a  possession  of  the  land  under  it 
from  the  year  1809  until  1818  or  1819;  and  he  further  offer- 
ed in  evidence  a  deed  from  Jacob  Fisher  to  the  defendant, 
executed  in  November  J  837,  and  proved  the  defendant  to 
be  in  possession.  The  deed  from  the  said  Jocob  to  the  de- 
fendant recited  that  the  land  was  conveyed  to  said  Jacob 
from  the  Marshall  of  this  State.  The  deed  from  the  Mar- 
shall referred  to  bore  date  in  1811.  The  plaintiff's  lessor  in- 
troduced also  an  agreement  under  seal  between  the  said 
Jacob  Fisher  and  himself,  executed  on  the  10th  day  of  April 
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IBllf  wherein  it  was  witnessed  ''  that  Samuel  S.  Ross  and  Dso.  1838. 
Jacob  Fisher  both  of  the  county  of  Rutherford  and  State  of  ^^^HIT. 
North  Carolina,  have  mutually  agreed  and  finally  adjusted     ^^'^ 
all  their  suits  at  law,  and  all  matters  and  things  of  whatso-  Achillss 
ever  nature  from  the  beginning  of  the  creation  unto  the  pre- 
sent date,  and  both  acknowledge  the  following  statement  to 
be  correct,  and  the  true  meaning  of  their  settlement,  to  wit : 
the  said  Samuel  and  Jacob  are  to  be  joint  owners  and  equal- 
ly interested  in  all  the  land  or  tracts  of  land  conveyed  by 
Peter  Fisher  to  the  said  Samuel  and  Jacob,  to  wit,  &c.," 
mentioning  the  land  in  controversy  and  other  tracts.     The 
deed  from  Peter  Fisher  to  the  plaintiff's  ^  lessor  and  Jacob 
Fisher  was  not  registered  till  the  year  1631,  and  it  did  not 
appear  that  the  defendant  when  he  purchased  from  Jacob 
I^her  in  1827,  had  any  knowledge  of  its  existence.     It  also 
appeared  in  evidence  that  Peter  and  Jacob  Fisher  were  in 
possession  of  the  said  land  from  the  year  1804,  and  continu- 
ed in  possession  until  1818,  and  also  that  the  plaintiff's  lessor 
removed  from  the  land  in  1818  or  1810  and  went  to  South 
Carolina,  and  in  the  year  1831  instituted  this  suit. 

It  was  denied  on  the  part  of  the  defendant  that  the  deed 
from  Peter  Fisher  to  the  plaintiff's  lessor  and  Jacob  Fisher 
bearing  date  in  1809,  had  ever  been  delivered,  and  if  it  had, 
the  defendant  contended  that  the  plaintiff's  lessor  had  by 
solemn  acts  and  declarations  disavowed  title  under  it,  and 
he  offered  in  evidence  first  a  bill  of  injunction  sworn  to  and 
filed  by  the  plaintiff's  lessor  in  Rutherford  Court  of  Equity 
in  1814  against  Peter  Fisher  and  others,  alleging  a  want  of 
title  in  the  said  Peter  to  the  said  land,  and  praying  relief  from 
the  payment  of  the  purchase  money  therefor.  And  to  repel 
the  effect  of  the  compromise  executed  on  the  10th  of  April 
1817,  the  defendant  offered  in  evidence  an  instrument  of 
writing  executed  on  the  same  day,  and  proved  that  it  was 
executed  at  the  same  time  by  the  plaintiff's  lessor  and  the 
■aid  Jacob  Fisher,  and  insisted  that  the  land  in  question  was 
excluded  from  the  compromise,  and  the  matter  left  at  lai^e. 
The  said  instrument  of  writing  was  in  these  words :  **  It  is 
hereby  understood  that  the  agreement  made  and  concluded 
by  Samuel  S.  Ross  and  Jacob  Fisher  on  the  10th  of  April 
1817^  respecting  their  controversies,  is  to  have  no  effect  as 
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Deo.  1838.  to  the  suit  Mark  Bird's  heirs  ▼.  Jacob  Fisher  and  Peter 
Samjjml  s.  Fisher  and  Samuel  S.  Ross  agent  or  Attorney  for  said  heirs ; 
^*'     said  suit  is  to  stand  in  as  full  force  as  though  there  had  no 
AcHiLLBs  agreement  taken  place  between  said  parties.    This  is  ac- 
^*'  knowledged  by  the  parties  to  be  our  act  and  deed  on  the 
10th  April  1817."     The  defendant  also  offered  in  evidence 
a  record  from  Rutherford  Superior  Court,  from  which  it  ap- 
peared that  the  plaintilBPs  lessor  as  Attorney  in  fant  for  Mark 
Bird's  heirs  instituted  an  action  of  ejectment  on  behalf  of  said 
heirs  against  the  said  Peter  and  Jacob  Fisher  for  the  land  in 
controversy  in  the  year  1812,  and  prosecuted  the  same 
,  until  1818  and  afterwards.    It  was  also  proved  on  the  part 
of  the  defendant,  that  the  administrator  of  Mark  Bird  recov- 
ered a  judgment  in  the  year  1810  or  1811  against  Peter 
Fisher,  that  the  plaintiff's  lessor  purchased   said  judgment 
and  instructed  the  Sheriff  to  sell  the  land  in  question  under 
the  execution  on  said  judgment  then  in  his  hands,  and  that 
the  Sheriff  did  so,  when  Jacob  Fisher  became  the  purchaser 
and  took  a  deed  from  the  Sheriff  dated  in  1812,  which  deed 
the  defendant  offered  in  evidence  and  relied  on.     It  did  not 
appear  that  the  land  in  dispute  had  ever  been  granted  by 
the  State. 

For  the  lessor  of  the  plaintiff  it  was  insisted  that  the  seven 
years'  possession  under  color  of  title  made  his  title  a  perfect 
one.  It  was  also  insisted  for  him,  that  by  the  agreement 
aforesaid  and  the  deed  taken  by  defendant  from  Jacob  Fish- 
er,  and  the  deed  from  the  Sheriff  to  Jacob  Fisher  in  1812, 
the  defendant  was  estopped  from  denying  that  the  title  was 
out  of  the  State  and  in  Peter  Fisher. 

For  the  defendant  it  was  insisted,  that  the  deed  from 
Peter  Fisher  to  the  plaintiff's  lessor  and  Jacob  Fisher  had 
never  been  delivered,  and  if  it  had  that  the  plaintiff's  lessor 
had  disavowed  title  in  Peter  Fisher  by  his  bill  of  injunction, 
by  his  prosecuting  a  suit  as  Attorney  in  fact  for  Bini's  heirs 
for  said  lands  against  said  Peter  and  Jacob  Fisher,  and  by 
his  purchasing  the  judgment  aforesaid,  and  causing  the  land 
to  be  sold  by  the  Sheriff.  And  it  v^as  also  insisted  that  it 
was  a  fraud  in  the  plaintifTs  lessor  to  eause  the  land  in  ques- 
tion to  be  sold  to  satisfy  his  own  execution,  and  thereby 
mislead  and  entrap  an  innocent  purchaser.    The  defendant 
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contended  further  that  the  agreement  of  the  10th  of  April  Dbc.  i838* 
1817  relied  on  by  the  plaintifTs  lessor  was  rendered  inoper-     R^g, 
ative  as  to  the  land  in  dispute  by  the  other  agreement  execu-      ^• 
ted  at  the  same  time^  and  that  at  most  it  could  only  raise  an 
equity,  and  could  not  operate  as  an  estoppel ;  that  as  the 
plaintiflfs  lessor  had  introduced  the  deed  from  Jacob  Fisher 
to  the  defendant,  which  recited  that  said  Jacob  claimed  un- 
der a  deed  and  sale  made  by  the  Marshall  for  taxes,  such 
recital  was  evidence  for  the  defendant'  and  showed  that  said 
Jacob  did  not  claim  under  either  Peter  Fisher  or  the  plain- 
tiff's lessor ;   that  a  seven  year's  possession  under  color  of 
title  without  showing  a  grant  from  the  State,  would  not  ripen 
an  imperfect  title  into  a  perfect  one ;  and  that  as  to  the 
Sheriff's  deed  he  the  defendant  was  not  estopped  as  he 
claimed  under  both  creditor  and  purchaser. 

His  Honor  charged  the  jury  that  delivery  was  essential 
to  every  deed,  but  that  when  a  deed  was  produced  by  him 
to  whom  it  purports  to  have  been  made,  the  presumption  of 
law  was  that  it  was  rightfully  in  his  possession,  and  threw 
upon  the  party  denying  its  delivery  to  show  by  sufficient 
evidence  that  it  never  had  been  delivered.  That  if  in  this 
case  the  defendant  had  satisfied  them  that  the  deed  from 
Peter  Fisher  to  the  plaintiff's  lessor  Ross,  and  Jacob  Fisher 
never  had  been  delivered,  they  would  lay  it  aside  altogether 
in  the  consideration  of  the  case,  that  if  on  the  contrary  they 
should  be  satisfied  from  the  evidence  that  it  had  been  deliv- 
ered, then  the  plaintiff's  lessor  aud  Jacob  Fisher  became 
tenants  in  common,  and  each  was  estopped  to  deny  title  in 
Peter  Fisher  so  far  as  the  other  was  concerned,  and  that  the 
estoppel  extended  to  all  claiming  under  them.  That  posses- 
sion under  the  deed  from  Peter  Fisher  for  seven  years  ripen- 
ed the  title  into  a  good  and  valid  one,  and  rendered  it  unne- 
cessary for  the  plaintiff's  lessor  in  this  case  to  produce  a 
grant  from  the  State.  His  Honor  instructed  the  jury  further 
that  so  far  as  Jacob  Fisher  or  those  claiming  under  him  were 
concerned,  the  plaintiff's  lessor  was  not  deprived  of  any 
right  which  Peter  Fisher's  deed  vested  in  him,  by  the  filing 
of  the  bill  in  equity  or  the  other  facts  relied  on  by  defendant's 
counsel  that  the  deed  of  agreement  made  in  April  1817  be- 
tween the  plaintiff's  lessor  and  JaCob  Fisher,  if  it  did  not 
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• 

D«o.  1838-  operate  as  a  common  law  conveyance,  was  an  acknowledge 
Rogi  ment  on  the  part  of  Jacob  Fisher  that  the  plaintiff's  lessor 
DvmHAM  ^^^  ^  tenant  in  common  with  him,  at  least  from  that  time 
in  the  land  mentioned  in  the  agreement,  (and  the  land  now 
in  controversy  was  so  mentioned)  and  estopped  the  said 
Jacob  and  all  claiming  under  him  from  denying  it ;  that  as 
to  the  defeasance  to  that  deed  relied  on  by  the  defendant,  it 
related  to  the  suit  then  pending  in  the  name  of  Bird's  heirs 
against  the  Fisher's,  and  not  to  the  land  now  in  dispute. 
That  as  to  the  recital  in  the  deed  from  Jacob  Fisher  to  the 
defendant  that  the  land  was  derived  under  a  deed  from  the 
Marshall,  that  deed  bore  date  before  the  compromise  and 
agreement  of  1817,  and  could  not  alter  the  relation  in  which 
the  parties  stood  to  each  other  at  that  time.  The  lessor  of 
the  plaintiff  had  a  verdict  and  judgment,  and  the  defendant 
appealed.     * 

D.  F.  Caldwell  for  the  defendant. 

Clingman  for  the  lessor  of  the  plaintiff. 

Gaston  Judge.     The  case  does  not  set  forth  the  evi- 
dence which  was  given  respecting  the  execution  of  the  deed 
from  Peter  Fisher  to  Jacob  Fisher  and  the  lessor  of  the 
plaintiff,  and  therefore  it  is  impossible  for  us  to  say  positively 
whether  there  is  or  is  not  error  in  that  part  of  his  Honoris 
instruction  which  relates  to  the  delivery  of  the  deed.     Exe- 
Ezecntion  ^"^^^^  includes  delivery  and  when  it  is  stated  as  a  fact  that 
includea     •*  its  execution  was  proved,"  we  must  understand^  that  such 
and  when  evidence  was  offered  as  established  its  delivery  prima  facie 
of*"a'^deed  *^^  ^^^^^  ^^^  evidence  was  contradicted  or  impeached.     If 
as  a  fact    it  were  then  certainly  the  production  of  the  deed  by  one  of 
executioa  the  grantees  accompanied  with  testimony  of  long  possession 
jyf,  jP™^' under  it  is  a  very  strong  circumstance  to  confirm  the  prima 
»?u«t  l>o  ^fa^  proof  of  delivery. 

that  such  If  this  action  had  been  brought  against  Jacob  Fisher,  it 
wiB^offoi-^^  plain  we  think  that  the  plaintiff  would  be  entitled  to  re- 
•d  MCB-  cover.  Not  only  had  the  lessor  of  the  plaintiff  and  the  said 
ita  delivery  Jacob  entered  into  the  possession  under  one  and  the  same 
S«!"*lfu  *  claim  of  title,  a  deed  from  Peter  Fisher  to  them  as  tenants  in 
were,  thin  common;  but  on  the  10th  April  1817,  after  they  had  been 
ducdon  of  thus  in  possession  for  more  than  eight  years,  they  executed 
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an  instrument  which  they  called  an  agreement  under  their  Dgg  133a 
hands  and  seals  for  the  avowed  purpose  of  settling  and  con-     rom 
eluding  all  controversies  which  had  theretofore  existed  be-  p^^^^, 
tween  them,  whereby  they  do  acknowledge,  declare  and 
agree  ^'  that  they  the  said  Samuel  and  Jacob  are  to  be  joint  one  of  the 
owners  and  equally  interested  in  all  the  land  and  tracts  of  |^*q{^. 
land  conveyed  by  Peter  Fisher  to  the  said  Samuel  and  Ja-  nied  with 
cob."     It  could  not  be  permitted  to  either  of  them,  holding  of  loog 
possession  after  this  solemn  declaration,  until  the  rights  there-  Sndo-Yi  °S 
by  acknowledged  should  be  divested  or  changed,  to  set  that  ^J^^^   .  ^ 
possession  up  as  hostile  to  the  title  of  his  cotenant.     It  fol-  cumstanco 
lows  we  think  that  the  defendant  having  succeeded  to  Jacob  the^pHmxi 
Fisher's  possession,  and  coming  into  that  possession  under-^^^^P^y^ 
him,  is  equally  estopped  from  denying  the  right  of  the  lessor 
of  the  plaintiff. 

The  declaration  in  Jacob  Fisher's  deed  to  the  defendant 
that  he  had  a  title  to  the  whole—or  the  ignorance  of  the  de- 
fendant with  respect  to  the  right  of  the  lessor  of  the  plaintiff 
at  the  time  when  that  deed  was  made,  does  not  prevent  the 
rule  of  law  from  attaching.  The  estoppel  applies  to  the  de- 
fendant by  reason  of  his  priority  with  and  under  Jacob  Fish- 
er, not  because  of  personal  ill  faith.  Jacob  Fisher's  deed 
was  indeed  a  color  of  title  under  which  a  possession  by  the 
defendant  for  a  sufficient  length  of  time,  would  divest  the  title 
of  the  plaintiff's  lessor.  But  until  that  title  was  divested,  it 
was  sufficiently  established  against  Jacob  Fisher  and  those 
coming  in  afterwards  under  Jacob  Fisher  by  showing  the 
avowed  cotenancy  with  him. 

A  brief  notice  will  be  all  that  is  necessary  of  the  other 
points  in  the  case.     The   statements  made  in  the  bill  in 
Equity  filed  by  Ross  could  only  be  material  as  evidence  to 
show  that  Peter  Fisher  had  not  a  good  title  at  the  date  of  his 
deed.    Bui  this  would  not  effect  the  title  of  the  plaintiff's 
lessor  because  the  defandant  was  not  at  liberty  to  dispute 
that  title.     The  construction  which  the  Judge  placed  on  the 
proviso  or  memorandum  attached  to  the  agreement  was  the  Where  ao 
only  one  it  could  bear.     As  to  the  Marshall's  deed — and  the  wa^  made 
sale  by  the  Sheriff  under  the  judgment  of  Bird's  heirs  against  Sn!r^"for 
Peter  Fisher,  which  judgment  had  been  bought  by  Ross — it  «he  pur- 
is  enough  to  say  that  these  as  well  as  the  bill  in  equity,  all  aing  all 
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Die.  1838.  occurred  previously  to  the  execution  of  the  judgment  of  the 
R^gi     10th  April  1817,  and  all  claims  and  contests  under  or  by 
J.  *•       reason  of  them,  were  by  that  instrument  concluded. 

We  are  of  opinion  that  the  judgment  ought  to  be  af- 

controTer-  /•  > 

sies  be-     iirmeci. 

tweea 

in^which"^       Pek  Curiam.  Judgment  affirmed. 

tbey  ac- 

knowledg-  ..«__^ 

ed  among 

other 

things  that 

ihey  were  RICHMOND  M.  PEARSON,  Adm'r,  of  MARTHA  TENNESON 
tenants  m  ,^,,«,  «  . -tit  ^t« 

common  of  v,  JOHN  TAYLOR 

all  the  lands 

th     had     ^'ifi'"®  "^  testator  bequeathed  his  negro  woman  Dice  to  his  daughter  Betsey, 

purchased  ^"^  added  "  the  first  born  of  Dice  that  is  hving  hereafter  to  fall  to  Martha 

bom  C,   a  Tennesson,"   U  was  held^  that  the  intention  of  the  testator  was  to  give  to 

memoran-  Martha  Tennesson  the  first  child  that  should  be  born  alive  of  tha  body  of 

A^^'  T)\CB  after  the  time  he  was  speaking,  to  wit :  the  date  of  his  will,  and  that  she 

the"  aerM-  would  take  such  first  born  child  whether  born  in  the  life  time  of  the  testator 

ment  t>y  or  after  his  death, 
the  parties 

noV  to^x-  This  was  an  action  of  trover  for  a  negro  slave,  named 
tend  to  the  Joe,  tried  at  Davie  on  the  last  circuit  before  his  Honor  Judge 

■uit  of  D's  -^     '  ® 

heirs  SETTLE. 

SSd  c!*  ^'  The  plaintiff  claimed  under  the  following  bequest  in  the 
••  and  A,  ^ju  of  Caleb  Webb,  deceased — **  and  to  my  eldest  daughter 
attorney  Betsey,  I  will  and  bequeath  forever  to  her  and  her  heirs, 
heh-V*  one  negro  woman  Dice,  one  horse  beast,  one  cow  and  calf, 
understood  ^°®  bedstead  and  furniture  for  the  same,  the  first  born  of 
to  except  Dice  that  is  living  hereafter  to  fall  to  Martha  Tennesson, 
operation  three  shecp  and  one  saddle  to  Betsey."  It  was  alleged  by 
greement  ^^^  plaintiff  that  the  slave  Joe,  for  the  conversion  of  whom 
Sie  "c-  this  suit  was  brought,  was  the  first  born  of  Dice  as  described 
ment  of  the  in  the  will.  There  was  testimony  showing  that  there  were 
S>mmoV"  Other  children  born  of  Dice  before  Joe,  but  whether  they 
in  the  said  -v^rere    bom   befoi'e   or  after  the  date  of  the  will,  did  not 

land  be- 
tween A,    appear. 

though'  the  His  Honor  instructed  the  jury  that  the  will  of  the  testa- 
heirs^^fo?" ^^^  ^^^  ^^^  ^^^  effect  until  his  death,  and  that  no  child  of 
whom  A,  Dice  bom  alive  during  the  life  of  the  testator  would  satisfy 
wasfofthe  the  bequest ;  but  if  they  believed  that  Joe  was  the  first  bom 
^ame  land,  ^f  jy^^^^  ^f^^^  ^|^g  j^^^j^  ^f  ^j^^  t^gtator,  the  plaintiff  would  be 

entitled  to  recover.    The  jury  returned  a  verdict  for  the 
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defendant,  and  the  plaintiflf,  moved  for  a  new  trial  upon  the  Die.  1838. 
ground  that  the  Judge  ought  to  have  charged  the  jury,  that  p,ab8oh 
the  plaintiff  was  entitled  to  recover,  if  Joe  were  the  first  ^m"*''^;  '• 
bom  of  Dice  after  the  date  of  the  will,  though  he  were  born 
in  the  testator's  life-time.     The  motion  was  overruled  and 
the  plaintiff  appealed. 

Boyden  and  Cooh  for  the  plaintiff. 

jD.  F,  Caldwell,  for  the  defendant. 

Daniel,  Judge,  after  stating  the  case  proceeded  as  fol- 
lows : — It  seems  to  us,  that  the  intention  of  the  testator,  was 
to  give  to  Martha  Tennesson,  the  first  child  that  should  be 
bom  alive  of  the  body  of  Dice,  after  the  time  he  was  speak- 
"  ing,  to.  wit,  after  the  date  of  his  will.  The  first  child  born 
alive  of  Dice,  after  the  date  of  the  will,  would  be  a  specific 
legacy ;  and  if  that  child  died,  in  the  life-time  of  the  testator, 
it  would  be  the  legatee's  misfortune.  But  on  the  contrary, 
if  Joe  was  the  first  child  born  of  Dice  after  the 
date  of  the  will,  the  plaintiff  would  be  entitled  to 
recover  his  value,  whether  he  was  born  before  or  after  the 
death  of  the  testator.  We  think  the  Judge  erred  when  he 
said,  that  no  child  of  Dice  bom  alive  during  the  life  of  the 
testator  would  satisfy  the  bequest. 

The  judgment  must  be    reversed    and    a    new    trial 
granted. 

Per  Curiam.  Judgment  reversed. 
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Dso.  1838. 


Ltnch 


DEN  ex  DEM.  of  ELIA9  LYNCH  v.  SAUNDERS  D.  ALLEN. 


Allbk.  Where  a  deed  calls  for  a  line  along  the  bank  of  a  liver,  and  after  the  date  of  the 
deed,  the  bank  of  the  river  is  changed  by  excessive  floods  producing  violent 
and  visible  alterations,  the  boundary  will  not  shift  with  the  change  of  the 
liveri  but  will  be  where  the  bank  was  at  the  date  of  the  deed. 

This  was  an  action  of  ejectment  brought  by  the  lessor 
of  the  plaintiff  to  recover  a  parcel  of  land  lying  between  the 
dotted  line  B,  C,  D,  E,  and  the  river  as  represented  on  the 
annexed  diagram : 

North. 


South. 
On  the  trial  at  Rutherford  on  the  last  circuit  before  his 
Honor  Judge  Dick,  the  lessor  of  the  plaintiff  produced  in 
evidence  a  deed  for  a  tract  of  land  lying  on  the  north-east 
side  of  Main  Broad  river,  and  calling  for  a  beginning  in 
John  Bradley's  line,  which  is  at  A,  in  the  diagram,  thence  to 
the  south  branch  of  the  river  at  B,  thence  down  said  river 
along  a  marked  line  to  a  willow  bush  opposite  the  mouth 
of  the  Dead  river  at  E,  thence  crossing  the  river  to  the 
mouth  of  the  said  Dead  river,  thence  with  the  meanders  of 
the  said  Dead  river,  &c.  The  lessor  of  the  plaintiff  then 
proved  that  when  he  purchased  the  land  in  the  year  1820,  a 
line  was  run  and  marked  on  the  south  bank  of  the  river  from 
B,  along  the  river  bank  to  a  point  opposite  to  the  mouth  of 
the  Dead  river ;  that  since  that  time,  the  river  had  en- 
croached on  the  north  bank  by  freshets,  and  that,  by  the 
accumulation  of  leaves,  soil,  &c.,  deposited  during  those 
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freshets,  the  south  bank  of  the  river  had  beea  extended,  so  D«o.  1838 
that  the  bed  of  the  river  had  beon  changed.     One  of  the    lthcm 
^tnesses,  who  was  present  at  the  survey  in  1820,  stated    twym^. 
that  he  believed  the  south  bank  of  the  river  was  then  at  the 
line  B,  C,  D,  £ ;  and  another  witness  who  was  also  present 
at  that  survey,  stated  that  he  thought  the  south  bank  was  at 
that  time  ^  far  out  at  least  as  the  Ibe  B,  C,  F,  6.    The 
surveyor  who  ran  both  those  lines  after  the  suit  was  brought, 
stated  that  he  could  find  no  marked  trees  on  either  of  them. 
The  defendant  was  proved  to  be  in  possession  of  the  land 
lying  north  of  the  line  B,  C,  F,  6,  and  between  that  line  and 
the  river. 

The  defendant  showed  title  to  the  land  on  the  south  side 
of  the  river,  and  his  deed  called  for  the  plaintiff's  line  on  the 
bank  of  the  river,  and  he  contended  that  he  had  a  right  to 
go  to  the  south  bank  of  the  river,  wheresoever  that  might 
be.  His  Honor  charged  the  jury  that  "if  they  believed  from 
the  testimony  that  the  line  was  run  and  marked  in  1820  as 
alleged  by  the  lessor  of  the  plaintiff,  and  that  said  line  was 
either  at  the  line  B,  C,  D,  E,  or  the  line  B,  C,  F,  G,  and  they 
futher  believed  the  defendant  was  in  possession  north  of  the 
line  B,  C,  F,  G,  the  plaintiff  was  entitled  to  recover."  The 
lessor  of  the  plaintiff  had  a  verdict  and  judgment,  and  the 
defendant  appealed.  * 

Clingman,  for  the  defendant. 

D.  F.  Caldwellj  for  the  plaintiff. 

Gaston,  Judge.     The  Court  is  of  opinion  that  there  was         • 
no  such  error  in  the  instruction  to  the  jury  as  to  warrant  a 
reversal  of  this  judgment.     We  do  not  indeed  hold  that  as 
the,  deed  to  the  lessor  of  the  plaintiff  called  for  a  marked  line, 
that  this  line  wherever  established,  was  the  boundary  of 
that  deed.     We  agree  with  the  counsel  for  the  defendant 
that  as  the  deed  contained  a  double  description  "  along  the  y^r^^j^  ^ 
river  *'  and  "  a  marked  line,"  the  natural  object  was  the  ^^9^  <^^''- 
more  important  description,  controlled  the  marked  line,  and  double  de- 
was  in  law  the  true  boundary.     But  it  does  not  follow  that  ^'^tUSnglhe 
because  the  river  has  deserted  the   bed  in  which  it  flowed  TJ'®' "  ?"^ 

'a  marked 

when  that  deed  was  executed,  that  the  boundary  of  the  land  ime,"  the 
of  the  lessor  of  the  plaintiff  has  shifted  with  it.     Admit  that  Covndary 
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Dec.  183a 
LyNCB 

V, 

AlLMV. 

is  the  more 
important 
deacrip- 
tion,  and 
will  con- 
trol the 
marked 
line. 


such  would  have  been  the  consequence  if  the  river  had 
receded  from  its  southern  bank  by  small  and  almost  imper- 
ceptible gradations,  a  point  upon  which  no  opinion  is 
intended  to  be  expressed  or  intimated,  this  consequence  does 
not  follow  from  changes  by  sudden  and  violent  floods* 
Such  is  stated  to  have  been  the  fact  in  this  case.  The 
change  of  the  bed  of  the  river  was  made  by  freshetsy  which 
we  must  understand  to  be  excessive  floods  producing  violent 
and  visible  changes  ;  and  the  charge  of  the  Judge  is  not  to 
be  treated  as  an  abstract  proposition,  but  as  a  practical 
instruction  to  aid  the  jury  in  applying  the  law  to  the  case 
before  them. 


Per  Curiam. 


Judgment  aflSrmed. 


JOHN  W.  CALDWELL  v,  JAMES  S.  SMITH. 


Where  in  a  contest  obout  the  sale  and  delivery  of  a  slave,  it  it  doubtful  fromtb* 
evidence  whether  the  delivery,  which  was  made,  was  for  the  purpose  of  trans- 
ferring the  property  to  the  vendee,  or  merely  that  he  should  hold  as  bailee 
until  a  sale  should  be  effected  by  means  of  a  bill  of  sale,  the  question  should 
be  submitted  to  jury  as  one  of  fact  for  their  determination. 

The  act  of  1792  (1  Hev.  Stat.  ch.  37,  sec  19,)  applies  to  a  sale  between  vendor 
and  vendee,  although  no  third  person  is  concerned  as  creditor  or  purchaser. 

Where  a  sale  is  made  at  an  agreed  price,  and  the  articles  delivered  do  not  cor- 
respond  in  nature  or  in  quality  with  those  contracted  for,  the  vendee  has  a 
right  to  reject  the  articles  altogether,  but  if  he  do  not,  and  there  is  no  war- 
ranty, the  ordinary  presumption  is  that  he  waives  his  objection  to  them,  be- 
cause of  their  not  corresponding  with  the  contract.  If  from  the  nature  of  the 
trnnsaction,  it  be  not  practicable  for  him  to  reject  the  articles  altogether— as 
where  they  have  been  used  before  a  discovery  of  the  discrepancy — then,  it 
has  been  held,  he  may  reduce  the  vendor's  claim  to  a  quantum  vaUbaut,  or 
to  what  the  articles  are  actually  worth.  But  where  the  vendee  receives  the 
very  articles  for  which  he  contracted,  and  there  was  no  stipulation  with  re- 
spect to  its  qualiti«3,  and  these  were  as  well  known  to  him  as  to  the  vendor, 
the  rule  of  ea  veat  emptor  applies,  and  he  is  bound  to  fulfill  his  contract  by 
paying  the  stipulated  price. 

This  was  an  action  of  assumpsit  brought  by  the  plaintiff 
to  recover  from  the  defendant  the  price  of  a  negro  slave 
alleged  to  have  been  sold  and*  delivered.  Plea — non 
assumpsit 

Upon  the  trial  at  Rockingham  on  the  last  circuit  before 
his  Honor  Judge  Prauson,  the  evidence  was  that  in  the  year 
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1831,  one  Latta  conveyed  the  slave  in  question  to  the  plain- Tbo.  1838. 
tiffin  trust  to  secure  and  pay  certain  debts,  that  afterwards CALDwTur 
Latta  and  the  plaintiff  appointed  by  parol  one  Donnell  as    q^^^^ 
their  agent  to  hire  out  the  slave,  and  sell  him  as  soon  as  an 
opportunity  offered ;  that  the  negro  was  hired  out  by  Donnell 
for  the  year  1833,  to  one  Forrest,  who  lived  near  Hillsbor- 
ough ;  that  in  November  of  the  year  1833,  Donnell  went  to 
Hillsborough  and  offered  to  sell  the  negro,  when  the  defend- 
ant, who.  was   well  acquainted  with  him    and    saw    him 
frequently,  after  much'  chaffering,  agreed  to  take  him,  and 
persons  were  called  upon  to  bear  witness  to  the  bargain. 
The  price  fixed  on  was  $525,  payable  on  demand  after  the 
1st  day  of  January,  1834,  with  interest  from  that  date  :  the 
defendant  was  to  take  possession  of  the  negro  as  soon  as  his 
time  was  out  with  Forrest,  to  wit,  about  the  1st  of  January, 
1834,  and  was  to  notify  Donnell  by  letter  of  his  having  done 
so.     The  evidence  left  it  doubtful  whether  the  defendant 
was  to  give  Donnell  his  note  for  the  price  at  February 
Court,   1834,  in  Hillsborough,  or  whether  Donnell  was  to 
take  the  defendant's  letter  as  the  evidence  of  the  debt.     The 
evidence  also  left  it  doubtful  whether  the  parties  intended 
that  the  sale  should  be  effected  merely  by  the  above  stated 
bargain  and  delivery  to  the  defendant,  or  whether,  besides 
the  sale  and  delivery  by  which  the  pailies  intended  to  pass 
the  property,  there  was  an  agreement  that  Donnell  was  to 
procure  a  billof  sale  from  the  proper  parties  and  hand  it  to  the 
defendant,  or  whether  the  parties  intended  to  effect  the  sale 
by  a  bill  of  sale  to  be  procyred  by  Donnell  from  the  proper  per- 
sons,  and  did  not  intend  that  the  property  should  pass  by 
delivery  to  the  defendant,  but  only  that  he  should  hold  the 
negro  as  bailee  until  the  sale  was  consummated  by  the  bill  of 
sale.     It  was  also  proved  that  in  November,  1833,  Donnell 
apprised  the  plaintiff  of  his  having  made  tne  trade,  and  the 
plaintiff  assented  to  it;  that  about  the  1st  of  January,  1834, 
the  defendant  took  possession  of  the  negro,  and  put  him  to 
work  at  his  trade  as  a  blacksmith,  and  notified 'Dqnnell  thereof 
by    letter,  in  which  he   stated  that  the  negro  was  in  his 
possession,  that  he  **  considered  him  as  delivered,"  and  w^as 
ready  to  execute  his  bond  according  to  the  contract.     It 

appeared  further  that  soon  after  February  Court,  1834,  the 

0 


A 


M  IN  THE  SUPREME  COURT 

Pic.  1838.  negro  died,  and  the  defendant  upon  a^  demand  being  made, 
CaldwwT  refused  to  pay  the  money  or  give  his  note.  The  defendant's 
Smith.  ^^"''3®'»  ^^^  ^^®  purpose  of  reducing  the  stipulated  price, 
proposed  to  show  that  at  the  time  when  the  defendant  took 
the  negro  into  possession,  he  was  in  bad  health  and  of 
little  or  no  value;  but  the  Court  rejected  this  evidence, 
there  being  no  suggestion  of  fraud,  or  of  a  warranty  of 
soundness. 

The  defendant's  counsel  contended  1st,  that  the  evidence 
if  true,  did  not  prove  a  sale  accompanied  with  an  actual 
delivery  so  as  to  pass  the  title  under  the  act  of  ITiiS,  (see 
1  Rev.  Stat.  ch.'37,  sec.  19.) 

2dly,  That  the  act  of  1792,  did  not  apply  to  a  sale  be- 
tween vendor  and  vendee,  where  no  third  person  as  creditor 
or  purchaser  was  concerned.  The  last  point  was  reserved 
vnth  leave  to  move  to  set  aside  the  verdict,  and  enter  a 
nonsuit. 

His  Honor  charged  the  jury  that  the  property  in  slaves 
might  be  passed  in  two  ways,  either  by  a  bill  of  sale,  or  by 
a  sale  and  delivery,  and  it  was  for  them  to  decide  from  the 
evidence  which  of  these  two  ways  the  parties  intended  to 
adopt ;  that  if  they  intended  to  effect  the  transfer  of  the 
property  by  means  of  a  sale  and  delivery,  and  the  defendant 
took  possession  of  the  slave  with  an  intention  thereby  to 
acquire  the  property,  and  make  him  his  own,  they  would 
find  for  the  plaintifT,  although  the  evidence  satisfied  them  that 
there  was  an  understanding  that  after  the  slave  had  thus 
been  transferred  to  the  defendant,  and  became  his  property, 
Donnell  was  to  procure  a  bill  of  sale  and  hand  it  to  the 
defendant  for  the  further  assurance  of  his  title.  But  if  the 
evidence  satisfied  the  jury  that  the  parties  did  not  intend  to 
pass  the  property  by  sale  and  delivery,  but  intended  to  effect 
the  sale  by  means  of  a  bill  of  sale,  and  that  the  defendant 
took  possession  of  the  slave  as  a  bailee,  to  hold  him  until  a 
bill  of  sale  was  procured,  then  they  would  find  for  the 
defendant.  The  jury  found  a  verdict  for  the  plaintiff;  and 
the  defendant  moved  for  a  new  trial  because  of  the  rejection 
of  his  testimony,  and  also  for  error  in  the  charge.  This 
motion  being  overruled,  he  moved  to  set  aside  the  verdict 
and  enter  a  nonsuit  upon  the  question  reserved,  but  this 
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motion  was  also  overruled,  and  judgment  pronounced  for  the  Pgc.  1838. 
plaintiff,  whereupon  the  defendant  appealed.  Caldwau. 

W.  A.  Graham^  and  Badger,  for  the  defendant.  ,  Smxtb. 

^^  /.  T.  Morehead,  for  the  plaintiff. 

Gaston,  Judge.  No  error  has  been  shown  by  the 
defendant  to  warrant  a  reversal  of  this  judgment.  The 
instruction  of  the  Judge  was  in  precise  conformity  to 
the  doctrine  laid  down  oy  this  Court  in  the  case  of  Henry 
▼•  Patrickf  Ante  1  vol.  358,  and  the  evidence  justified  that 
instruction.  The  testimony  offered  for  the  purpose  of 
reducing  the  stipulated  price  was  properly  rejected.  There 
was  no  warranty  of  the  health  of  the  negro  express  or  im- 
plied, and  no  imputation  of  unfairness  in  the  vendor.  Of 
course  the  rule  of  caveat  emptor  applied.  The  purchaser 
bought  for  better  for  worse,  and  was  therefore  bound  to 
fulfil  his  contract.  The  cases  which  have  been  cited  in  argu- 
ment for  the  defendant,  whether  well  or  ill  decided,  do  not 
apply  to  a  sale  of  this  character — but  to  sales  at  an  agreed 
price  where  the  articles  delivered  do  not  correspond  in 
nature  or  in  quality  with  those  which  were  contracted  for. 
In  such  cases  the  vendee  has  certainly  a  right  to  reject  the 
articles  altogether.  If  he  does  not  and  there  is  no  warranty, 
the  ordinary  presumption  is  that  he  waives  his  objection  to 
them  because  of  their  not  corresponding  with  the  contract. 
But  if  from  the  nature  of  the  transaction  it  be  not  practica- 
ble for  liim  to  reject  the  articles  altogether— as  for  instance 
where  they  have  been  used  before  the  discovery  of  this  dis- 
crepancy— then  according  to  these  cases  he  may  reduce  the 
vendor's  claim  to  a  quantum  valebant,  or  to  what  they  are 
actually  worth.  (Stark  on  Evidence,  Vendor  and  Vendee.) 
But  here  the  purchaser  received  the  veiy  article  for  which 
he  contracted — there  was  no  stipulation  with  respect  to  its 
qualities,  and  these  were  at  least  as  well  known  to  him  as  to 
the  vendor.  There  can  be  no  more  reason  to  discharge  him 
from  part  of  the  price  because  the  thing  purchased  turned 
out  to  be  less  valuable  than  was  expected,  than  there  could 
be  to  charge  him  with  a  higher  price  if  it  had  proved  more 
valuable  than  was  anticipated.  Where  contracts  are  lawful 
— and  fair — it  is  the  duty  of  Coiuls  to  enforce  their  execution 
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Dae.  1833.  according  to  the  agreement  of  the  parties.    The  judgment 
^^y^  must  be  affirmed. 

V. 

Smitk.         jy^^  Curiam.  Judgment  affirmed. 


PENELOPE  DOBBS  v.  WILLIAM  H.  GULLIDGE. 

The  action  ^f  treepaes  quare  daummfregil^  bein£  a  remedy  for  an  injary  to  the 
possession,  cannot  be  maintained  by  him  who  had  not  'possession  when  the 
wrong  was  done.  But  where  there  is  no  actual  possession  in  anotherj  the 
law  adjudges  him  in  possession  who  has  the  property ;  and  this  possession, 

which  is  usually  called  constructive  possession,  is  fully  sufficient  to  maintain 
the  action. 
The  action  of  ^trespass  quart  clausum  J'regit  is  purely  a  personal  action, 
sounding  wholly  in  damages,  and  if  permitted  to  survive  the  person  dam- 
aged,  survives  to  his  executor  or  administrator.  It  cannot  be  revived  by 
the  heir  or  devisee  of  the  person  injured. 

This  was  an  action  of  trespass  quare  clausum  freoit, 
brought  originally  by  William  Dobbs,  but  during  the  pen- 
dency of  the  suit  he  died,  and  the  present  plaintiff,  "  the 
widow  and  devisee  under  the  last  will  and  testament  of  Wil- 
liam Dobbs,  came  into  Court,  and  became  party  plaintiff.** 
On  the  trial  at  Anson  before  his  Honor  Judge  Nash,  on  the 
last  circuit,  the  plaintiff  exhibited  a  clear  title  to  the  tract  of 
land  on  which  the  trespass  was  committed,  but  she  had  no 
other  possession  than  that  which  the  law  annexes  to  the 
title.  The  defendant  was  the  owner  of  an  adjoining  tract, 
and  about  two  years  before  the  action  was  commenced, 
cleared  a  field  of  about  two  acres,  fenced  it  in  and  cultivated 
it,  and  continued  in  the  possession  up  to  the  time  of  the  trial. 
At  the  time  the  defendant  cleared  the  field,  he  declared  that 
he  did  it  with  the  view  of  taking  possession.  Upon  this  case 
the  defendant  moved  that  the  plaintiff  should  be  nonsuited, 
on  the  ground  that  she  ought  to  have  brought  an  action  of 
ejectment,  and  that  trespass  could  not  be  maintained.  His 
Honor  refused  to  nonsuit  the  plaintiff,  but  instructed  the  jury 
that  the  action  was  well  brought ;  that  as  the  defendant  was 
a  mere  intruder  without  title,  his  possession  extended  only 
to  the  boundaries  of  his  enclosures;  that  the  plaintiff  was  not 
entitled  in  this  action  to  any  damages  for  the  rents  and  use 
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of  the  land  within  the  fence  of  the  defendant ;  but  was  enti-  Dbc.  1838. 
tied  to  damages  for  the  entiy  on  her  land  by  the  defendant.  ""Jdobm" 
Under  these  instructions,  the  plaintiff  had  a  verdict  and  ^  *• 
judgment,  and  the  defendant  appealed. 

Winston^  (or  the  defendant. 

Mendenkall^  for  the  plaintiff. 

Gaston,  Judge. — The  exception  taken  by  the  defendant 
to  the  charge  of  the  Judge  is  untenable.  Trespass  being  a 
remedy  for  an  injury  to  the  possession,  cannot  be  maintained 
by  him  who  had  not  possession  when  the  ^^ong  was  done. 
Bat  where  there  is  no  actual  possession  in  another,  the  law 
adjudges  him  in  possession  who  has  the  property.  This 
possession,  usually  called  with  us  constructive  possession,  is 
fully  sufficient  to  maintain  the  action. 

If  there  was  no  other  objection  to  the  judgment  below  it 
would  be  affirmed.  But  there  is  .an  error  apparent  on  the 
record  which  the  appellant  insists  upon,  and  on  account  of 
which  the  judgment  must  be  reversed.  William  Dobbs 
who  instituted  the  action  died  pending  the  suit,  and  thereup- 
on ^  Penelope  Dobbs  the  widow  and  devisee  under  the  last 
will  and  testament  of  William  Dobbs,  came  into  Court  and 
was  made  party  plaintiff."  At  common  law  the  action  of 
trespass  could  not  be  maintained  by  or  against  representa- 
tives. By  our  act  of  1799,  ch.  632,  it  is  declared  that  the 
action  of  trespass  "  where  property  is  in  contest,  and  such 
action  is  not  purely  vindictive,**  together  with  certain  other 
actions  therein  enumerated,  shall  not  abate  or  be  discontinu- 
ed by  the  death  of  either  party  plaintiff  or  defendant,  but  the 
same  shall  and  may  be  revived  in  the  manner  prescribed 
for  the  revival  of  other  actions.  The  manner  referred  to  is 
by  an  application  to  the  Court  of  the  heirs,  executors  or  ad- 
ministrators of  the  plaintiff,  if  Ac  hath  died,  or  by  bringing  into 
Court  the  heirs,  devisees,  or  executors  or  administrators  of 
the  defendant,  if  it  be  his  death  that  renders  a  revival  of  the 
suit  necessary.  Whether  the  action  is  to  be  revived  by  or 
against  heirs — or  by  or  against  the  personal  representa- 
tives—must depend  upon  the  nature  of  the  action.  Tres- 
pass is  purely  a  personal  action  sounding  wholly  in  damages. 
A  right  to  recover  a  recompense  for  damages  sustained  is  a 
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Dbc.  1638.  chose  in  action,  which  if  permitted  to  survive  the  person 

X)oBB9    damaged,  survives  to  his  executor  or  administrator.    The 

GuLLmai  ^^^  ^^  devisee    has    no    interest  in  or  claim  to  it — and 

cannot  therefore  either  originally  prosecute  a  suit  for  it,  or 

.  revive  one  that  has  been  instituted  in  the  life  of  the  person 

injured.    M'Pherson  v.  Seguine^  3  Dev.  153. 

As  a  judgment  has  been  erroneously  rendered  for  the 
plaintiff  below,  when  no  judgment  ought  to  have  been  ren- 
dered for  either  party,  that  judgment  is  reversed — and  judg- 
ment on  the  verdict  is  arrested. 

Per  Curiam.  Judgment  wS^fytaed^ 


WILLIAM  M.  JOHNSON  et  uxor  v.  JAMES  W.  ENGLAND. 

A  judgment  confessed  to  a  married  woman  as  if  she  were  single,  comes  within 
•the  operation  of  the  act  of  1S26  (1  Rev.  Stat  ch.  65  sec.  13)  prescribing  the 
time  within  which  the  presumption  of  payment  or  satisfaction  on  judgments 
shall  arise,  notwithstanding  the  coverture,  and  although  the  scire  facias  to 
revive  the  judgment,  is  sued  out  in  the  name  of  the  husband  and  wife. 

This  was  a  scire  facias  to  revive  a  judgment,  to  which 
the  defendant  pleaded  "  payment." 

It  appeared  upon  the  trial  at  Moore  on  the  last  circuit, 
before  his  Honor  Judge  Nash,  that  the  judgment,  to  revive 
which  this  scire  facias  was  brought,  was  confessed  by  the 
defendant  at  the  August  Term,  1819,  of  Moore  County  Court, 
to  the  feme  plaintiff,  who4hen  was,  and  still  continued  the 
wife  of  the  other  plaintiff.  On  this  judgment  two  consecu- 
tive executions  issued,  the  last  of  which  was  returned  to 
February  Term,  1820,  after  which  no  other  execution  ever 
issued  in  the  case.  The  scire  facias  to  revive  the  judgment 
was  issued  on  the  4th  day  of  August,  1836.  The  defendant 
contended  that  from  the  lapse  of  time  between  the  issuing  of 
the  last  execution  on  the  judgment  and  the  scire  facias  to  re- 
vive it,  the  act  of  1826  (see  1  Rev.  8tat.  ch.  65  sec.  13,) 
raised  a  presumption  of  its  payment.  The  plaintiffs  on  the 
other  hand  contended  that  as  the  judgment  was  confessed  to 
a /erne  covert j  the  presumption  of  payment  could  not  arise 
from  the  lapse  of  time.    His  Honor  charged  the  jury  in  fit- 
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▼or  of  the  defendant  on  the  operation  of  the  act  of  1826,  and  Die.  1838. 
he  had  a  verdict  and  judgment  from  which  the  plaintiffs  ap-  Johjcbor 

Winston^  for  the  plaintiffs. 

No  counsel  appeared  for  the  defendant  in  this  Court. 

Dakieii    Judge,    after  stating  the  case  proceeded  as 
follows:    The  act  of  1826  (1   Rev.  Sut.  ch.  65  sec.  13,) 
declares  that  the  presumption  of  payment  of   a  judgment 
shall  arise  within  ten  years  after  the  right  of  action  on  the 
same  shall  have  occrued,  and  on  the  same  rules  as  now  exist 
at  law  in  such  cases.    The  Judge,  in  his  charge,  told  the 
jury  that  the  law  presumed  the  debt  was  paid.     The  plain- 
tiff's counsel  now  contends  that  the  circumstance  of  Mrs. 
Johnson  being  Vifeme  covert  at  the  time  the  judgment  was 
confessed  to  her,  and  her  continuing  so  up  to  this  time,  was 
sufficient  to  repel  the  presumption  of  payment ;  and  there- 
fore the  Judge  erred  in  his  charge  to  the  jury.    We  are  of 
a  different  opinion  from  the  counsel.     Suppose  an  action 
had  been  commenced  by  a  feme^  whilst  she  was  single,  and 
she  had  married  pending  the  suit,  and  at  common  law  the 
defendant  had  not  pleaded  that  fact  in  abatement  since  the  if  t  woman 
last  continuance,  she  would  notwithstanding  her  marriage  afil^^^ardi 
have  had  final  judgment  in  her  favor  which  could  not  have  ™'r*?^ 
been  reversed  in  a  writ  of  error.    The  present  judgment,  it  marriage  is 
seems  to  us,  stands  upon  the  same  footing ;  the  husband  in  ^\q  «.    * 
each  case  would  have  had  entire  control  over  it,  and  mieht  batement 
have  issued  execution  and  collected  the  money.     Two  exe-  tneoiuinw 
cations  have  been  issued  on  this  judgment,  which  we  must  ^^hwre 
understand  to  have  been  ordered  by  the  husband,  as  the  wife  i^^ginon^t 

•^  '  wDicD  can* 

had  not  legal  ability  to  execute  a  power  of  attorney  to  cause  not  be  ra- 
the executions  to  be  issued.     The  more  correct  way  would  I^r.   ^' 
have  been  for  the  husband  to  have  made  himself  a  party  by  ,^^  y^^^^ 
scire  faciiiSy  as  in  the  case  of  a  judgment  obtained  by  a  feme  band  haa 
dum  sola^  and  who  had  married  before  execution.    But  the  trol  over  a 
husbaod  has  elected  to  act  on  this  judgment ;  and  the  cases  ^c^onfMaed 
cited  for  the  plaintiff  of  a  bond  or  promissory  note  given  to  a  ^.  <^o^ 
feme  covert  (and  not  dissented  to  or  sued  on  by  the  husband)  his  wife 
Borviving  to  the  wife  or  her  administrator,  does  not  here  ap.  cov^fan^ 
ply.    The  fact  of  these  executions  having  been  issued,  goes  l^p^^^^j 
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Dso.  iBsa  to  strengthen  the  presumption  of  payment.    There  is  no 
"J^soiT  saving  clause  in  the  act  of  1826,  or  in  any  of  the  rules  of  the 
V-       common  law  therein  referred  to,  to  take  this  case  out  of  its 
'  operation.    Therefore  the  judgment  must  be  affirmed. 

for  him  to 
proceed  to 

enforce  it,        Pea  Curiam.  Judgment  affirmed. 

18  by  mak-  ^ 

ing  himself 

a  party  by  ._ 

»cire/aeiiu 

as  in  case 

of  ajudg-  MARY  M.  CONNER  r.  JOSEPH  D.    SATCHWELL,   Adm'r  of 

ufnJdty'a  WILLIAM  H.  PRICE, 

feme  co- 
vert dum    Where  a  testator,  after  leaving  all  bis  negroes  lo  his  wife  for  life,  and  giving  to  his 
'^h^  h°d        "^^  '^^^'  ^^*  wife's  death,  a  negro  woman  named  Suck,  bequeathed  to  his 
married  daughter  as  follows :   "  After  my  wife's  decease,  I  give  and  bequeath  to  mj 

before  ex-     daughter,  M.  M.  C,  one  negro  boy,  and  if  my  negro  woman  Suck  shoald 
ecuiioo.  have  another  child,  I  give  it  to  my  daughter,  M.  M.  0.;"  and  after  the  testa* 

tor's  death  and  during  the  life  of  his  widow,  Suck  bad  two  children,  of  whom 
the  elder  died  in  the  lifetime  of  the  widow  and  the  other  survived  her,  it  toaa 
heldt  that  by  the  bequest  only  one  and  that  the  Jirst  bom  child  of  Suck  was 
given  to  the  daughter,  that  in  such  firai  bom  child  she  took  a  vested  interest 
immediately  upon  the  death  of  the  testator  t  and  that  although  such  ehild 
died  in  the  lifetime  of  the  widow,  yet  the  daughter  bad  no  title,  upon  the 
death  of  the  widow,  to  the  other  child  of  Suck,  which  was  then  living. 
Where  a  testator  bequeathed  a  negro  woman  to  his  wife  for  life,  and  if  the  ne- 
gro woman  should  have  another  child,  then  after  his  wife's  decease  that  his 
daughter  should  have  the  child,  it  teas  hdd^  that  the  assent  of  the  executors 
to  the  legacy  of  the  negro  woman  to  the  wife  for  life,  was  an  assent  of  the 
bequest  of  the  child  to  the  daughter,  although  such  assent  was  given  before 
such  child  was  born. 
The  case  of  Ingrama  v.  Ttrry,  2  Hawks,  122,  approved. 

Detui UE  for  a  negro  slave  named  Eli — plea  non-detineU 
upon  which  issue  wa  joined,  and  the  cause  tried  at  Beaufort 
on  the  last  circuit  before  his  Honor  Judge  Toombr. 

The  plaintiff  claimed  the  slave  in  question  under  the 
will  of  her  father,  William  W.  Mallilon,  in  which,  among 
others,  were  the  following  clauses :  ^  I  lend  unto  my  beloved 
wife,  Sarah  Mallison,  during  her  natural  life,  or  widowhood^ 
all  my  negroes,  and  stock,  all  that  I  possess,  and  all  my 
household  furniture/'  "  After  my  wife's  decease,  I  give  and 
bequeath  to  my  daughter,  Mary  M .  Conner,  one  negro  boy 
named  Tom,  one  bed  and  furniture,  half  dozen  silver  table 
spoons,  and  half  dozen  tea-spoons,  one  bureau,  and  glass. 
And  if  my  negro  woman  Suck  should  have  another  child,  I 
give  it  to  my  daughter,  Mary  M.  Conner,  and  one  loom." 
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**  After  my  wife^s  decease,  I  give  and  bequeath  to  my  son,  Dibo.  1838. 
Francis  Mallison,  one  negro  boy  named  Jack,  and  one  negro  Connm" 
woman  named  Suck,  one  feather  bed  and  furniture,  one    jg^Tca- 
silver  ladle,  one  table,  one  chest."    It  was  admitted  on  the    ^T*^' 
trial  that  the  testator  had  but  one  negro  woman  named 
Suck  ;  that  the  executors  proved  the  will  and  assented  to 
the  legacy  to  Sarah  Mallison,  who  took  possession  of  Suck 
as  legatee  for  life ;  that   Sarah  Mallison  died  before  the 
commencement  of  this  suit ;  that  after  the  probate  of  the 
will,  and  while  she  was  held  by  the  tenant  for  life.  Suck  had 
a  child  named  Sid,  and  about  two  years  thereafter  she  had 
another  child  called  Eli,  the  subject  of  this  controversy ; 
and  that  the  child  Sid  died  before  the  death  of  Sarah  Mal- 
lison. 

The  defendant  insisted,  that  the  plaintiff  acquired  by  the 
bequest  no  title  to  Eli ;  that  if  she  acquired  title  by  this 
bequest  to  any  child  of  Suck,  it  was  to  Sid  and  not  to  Eli. 
The  defendant  also  insisted  that  if  Eli  was  bequeathed  by  this 
clause  of  the  will  to  the  plaintiff,  the  legatee  for  life  of  Suck 
had  no  interest  in  him,  but  the  plaintiff  had  a  right  to  him  at 
his  birth,  and  that  it  was  not  a  bequest  to  the  plaintiff  in 
remainder,  and  therefore  the  assent  of  the  executors  to  the 
bequest  of  Suck  for  life,  was  no  assent  to  the  bequest  of  Eli 
to  the  plaintiff,  it  was  admitted,  that  the  executors  refused 
their  assent  to  the  claim  of  the  plaintiff  to  Eli,  and  that  they 
never  assented  to  such  legacy,  unless  their  assent  to  the 
legacy  of  Suck  to  Sarah  Mallison  for  life,  was  in  law  an 
assent  to  the  alleged  bequest  of  Eli  to  the  plaintiff.  His 
Honor  intimated  an  opinion  against  the  claim  of  ths  plaintiff, 
whereupon  she  submitted  a  nonsuit  and  appealed. 

Badger,  for  the  plaintiff. 

J.  H.  Bryan,  for  the  defendant. 

Gaston,  Judge.  We  concur  in  opinion  with  the  Judge 
who  presided  at  the  trial,  that  the  plaintiff  did  not  make  out 
a  title  to  the  negro  for  which  her  action  was  brought. 

In  the  second  clause  of  the  will  which  we  are  called  on 
to  expound,  the  testator  bequeaths  to  his  wife  all  his  negroes 
during  her  natural  life  or  widow hood-r-and  in  a  subsequent 
clause,  be  gives  after  his  wife's  decease  a  negro  boy  named 

10 
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P«C'  iflM-  Jack,  and  negro  woman  Suck  to  his  son  Francis.  In  the 
CoHMB  clause  under  which  the  plaintiff  claims  title,  he  expresses 
BArom-  Itself  thus :  **  After  my  wife's  decease  I  give  to  my  daugh- 
^<^>  ter  Mary  M.  Conner,  one  negro  boy  named  Tom,  and  if  my 
negro  woman  Suck  should  have  another  child  I  give  it  to  my 
daughter  Mary.**  It  is  probable  that  the  testator  did  not 
contemplate  the  probability  of  Suck  haying  more  than  one 
child  ;  but  however  this  may  be,  it  is  certain,  that  he  has 
made  no  express  disposition  of  more  than  one  sCich  child. 
To  hold  that  he  bequeathed  to  the  plaintiff  by  these  words, 
all  the  issue,  however  numerous,  which  Suck  might  have, 
would  be  to  extend  the  testator's  expressions  beyond  their 
obvious  import.  We  see  no  sufficient  reason  to  justify  such 
a  license  ;  we  do  not  find  in  the  will  any  evidence  thaf^uch 
was  the  deUberate  purpose  of  the  testator,  and  we  cannot 
attribute  the  intention  to  him  by  mere  conjecture.  Whether 
a  different  construction  might  not  obtain,  had  the  words 
used  been  any  child  (a  case  put  by  the  plaint^'s  counsel),  it 
is  unnecessary  to  decide,  for  if  a  different  construction  were 
then  to  prevail,  it  would  be  because  of  the  more  compre- 
hensive import  of  the  adjective  '<  any,"  rendering  it  suscep- 
tible of  application  to  one  or  more  objects,  and  approaching 
closely  to  that  of  "every."  But  (mother  means  one  other— nnd 
it  alone  is  given.  The  next  inquiry  is,  if  both  the  chil- 
dren of  Suck  did  not  pass  by  this  clause  to  the  testator's 
daughter,  did  either  7  and  if  so,  which  of  them  did  so  pass? 
We  entertain  no  doubt  but  that  she  became  entitled  to  one 
of  these  children.  The  gift  of  Suck  to  his  son  Francis,  car- 
ried with  it,  as  part  of  Suck,  all  the  issue  she  might  thereafter 
have,  with  the  exception  of  what  was  bequeathed  to  his 
daughter.  The  gift  to  her  of  the  child  of  Suck,  should  she 
have  but  one,  affords  amoral  certainty  of  his  intent  that  this 
bounty  was  not  to  be  taken  away  if  the  provision  for  his  son 
from  which  it  is  excepted  should  prove  more  extensive  than 
the  testator  contemplated. 

The  plaintiff  contends  that  the  gift  to  the  plaintiff  was 
to  take  effect  at  the  death  of  the  widow,  and  therefore  must 
operate  upon  the  subject,  then  answering  to  the  description 
of  the  thing  given.  We  do  not  assent  to  this  position.  We 
hold  that  the  gift  was  immediate,  although  the  possession 
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was  postponed  until  the  widow's  death.  The  law  favors  Djic  1838- 
the  vesting  of  legacies,  and  th^efore  where  a  disposition  is  cohiibe' 
made  by  will  of  a  personal  thing  in  successive  fractional  satoh- 
interests,  unless  there  be  a  clear  manifestation  of  an  wiu, 
intent,  that  the  ulterior  legatee  shall  not  take  but  in  the  event 
of  surviving  the  expiration  of  the  interest  of  the  preceding 
legatee,  the  bequests  are  in  the  nature  of  a  particular  estate 
and  remainder,  and  both  vest  at  the  death  of  the  testator. 
Thus  there  can  be  no  question,  but  that  the  bequest  to 
Francis  of  Jack  and  Suck,  though  expressed  as  a  gift  '*  after 
his  wife's  decease,"  vested  in  Francis  upon  the  death  of  the 
testator  at  the  same  moment  when  the  bequest  of  them  for 
life  vested  in  the  widow.  So  in  the  clause  directly  before 
us  the  gift  of  Tom  passed  an  iinmediate  interest  to  the 
plaintiff,  postponed  as  to  enjoyment  only  during  the  life  of 
the  widow.  The  gift  of  *^  the  child  which  Suck  might 
have,"  is  part  of  the  bequest  in  which  Tom  was  given,  and 
comes  within  the  operation  of  the  same  rule  which  governs 
that  gift.  This  child,  though  not  actually  in  being,  yet  as 
potentially  existing,  was  bequeathed  to  the  widow  for  life, 
and  after  her  death  to  the  plaintiff.  In  one  sense  indeed, 
the  legacy  may  be  termed  contingent^  because  if  no  such 
child  should  be  born,  neither  of  the  legatees  would  derive 
an  actual  benefit  therefrom.  It  was  therefore  contingent  as 
to  possession — ^but  the  right  was  in  no  respect  contingent — 
this  was  absolute — was  susceptible  of  disposition  by  either  of 
the  legatees,  and  upon  the  death  of  the  daughter  before  the 
thing  given  came  ^  into  possession,  was  transmissible  as 
a  vested  interest  to  her  representatives.  Considering 
therefore  the  bequest  in  question  as  operating  upon  the 
death  of  the  testator,  so  as  to  transfer  the  right  to  the 
plaintiff,  and  that  this  her  right  was  limited  to  one  child  only 
of  Suck's,  we  are  necessarily  conducted  to  the  conclusion, 
that  upon  the  birth  of  Suck's  first  child,  that  child  answer- 
ing fully  to  the  terms  of  the  gift,  became  the  property 
of  the  plaintiff.  Before  its  birth  she  was  entitled  to  the  child 
which  Suck  might  have.  Upon  its  birth  she  was  entitled  to 
the  child  which  was  then  born.  The  thing  given  was  in 
law  always  the  same—- though  at  times  in  a  different  state. 
Before  birth  it  was  potentially  in  existence,  and  after  birth 
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Die.  1838.  it  was  actually  in  being — the  whole  bounty  of  the  te^ator 
CosMBB  was  thereby  fulfilled — and  whether  the  thing  given  after- 
wards lived  or  died,  it  lived  or  died  the  property  of  the 
plaintiff.  In  the  circumstances  which  have  occurred,  this 
construction  is  an  unfortunate  one  for  the  plaintiff,  but  those 
circumstances  ought  not  to  effect  the  construction.  If  we 
adopt  that  which  she  now  contends  for,  viz.  that  the  gifl 
was  not  to  operate  until  the  death  of  the  widow,  and  would 
pass  to  the  legatee  only  the  thing  which  then  answered  to 
the  description  in  the  will — the  legatee  would  take  nothing 
if  the  widow  died  before  Suck  had  issue,  although  such  issue 
was  born  afterwards..  Or  if  the  widow  had  lived  many 
years,  and  the  first  of  Suck's  children  or  Suck's  only  child 
(had  there  been  but  one)  died  before  the  widow,  leaving  a 
numerous  progeny,  the  legatee  would  be  entitled  to  none  of 
these.  Or  if  the  legatee  had  died  before  the  widow,  the 
legacy  must  have  lapsed,  and  the  legatee's  representatives 
could  have  claimed  no  benefit  from  it.  The  case  comes 
within  the  range  of  all  the  motives  which  induce  Courts  to 
favor  the  vesting  of  legacies. 

On  the  point  which  was  made  with  respect  to  the  assent 
of  the  executor,  the  Court  feels  no  difficulty.  The  assent 
of  the  executor  to  the  taking  of  the  thing  bequeathed  by  the 
legatee  for  life  was  an  assent  to  the  subsequent  interests 
therein  bequeathed  by  the  will.  The  case  of  Ingrams  v. 
Terry y  2  Hawks  122,  is  decisive  on  this  point. 


Fbr  Curiam. 


Judgment  affirmed. 
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JOSEPH  ALLEN  et  aL  v.  HOLLOWAY  PASS. 

JL 
t. 

Where  a  testator,  after  bequests  of  slaves  to  each  of  his  three  grandsons  "  and  Pass. 
their  heirs  forever,"  and  leaving  them  his  executors  and  residuary  legatees, 
bequeathed  to  his  granddaughter  as  follows :  '*  I  give  to  my  granddaughter 
J.  T.  A.  ten  negroes,  by  name  Jane,  dbc.,  to  have  and  to  enjoy  the  said  ne- 
groes durin&r  her  natural  life,  and  at  her  death  to  be  equally  divided  amongst 
the  heirs  of  her  body,  or  in  case  she  should  die  without  a  surviving  child  or 
children,  that  the  said  negroes  with  their  increase  shall  return  to  my  three 
grandsons  as  above  named  or  their  heirs :"  It  vaa  Juld  that  the  granddaugh- 
ter took  only  a  life  estate  in  the  slaves  with  a  contingent  remainder  to  such 
of  her  children  as  should  be  living  at  her  death. 

The  Statute  of  Virginia  which  provides  that  "if  any  person  or  persons  possess- 
ed of  a  life  estate  in  any  slave  or  slaves,  shall  remove  or  voluntarily  permit 
to  be  removed  out  of  this  commonwealth,  such  slave  or  slaves,  or  any  of  their 
increase,  without  the  consent  of  him  or  her  in  reversion  or  remainder,  such 
person  or  persons  shall  forfeit  any  such  slave  or  slaves  so  removed,  and  the 
full  value  thereof,  unio  the  person  or  persons  that  shall  have  the  remainder 
or  reversion,"  cannot  apply  to  any  case  except  where  there  is  a  tenant  for  lifii 
with  a  vetted  remainder  or  reversion  thereon  dependent 

Whether  the  Virginia  Statute  above  referred  to,  is  to  be  regarded  in  the  light  of 
a  penal  law— or  simply  as  a  law  regulating  the  enjoyment  and  transmission 
of  property  1  Whether  supposing  the  law  to  be  one  regulating  properly,  the 
forfeiture  of  the  tenant's  interest  be  complete  until  the  property  has  passed 
beyond  the  limits  of  Virginia— or  does  it  take  eflfect  upon  the  property 
leaching  the  line  of  that  State — or  when  it  is  completed,  does  it  operate  from 
the  commencement  of  the  act  of  removal  1  4nd  in  case  the  forfeiture  of  the 
tenant's  interest  be  not  complete  until  the  property  has  passed  beyond  the 
limits  of  Virginia,  will  the  Courts  of  this  State  allow  an  extra-territorial  op- 
eration to  the  laws  of  another  Stated  Whether  the  enactment  was  intended 
to  apply,  and  according  to  its  fair  construction  does  apply,  to  a  case  where 
the  tenant  for  life  had  bona  fide  acquired  and  held  the  slaves  under  an  abso* 
lute  purchase,  and  has  removed  them  without  fraud,  under  the  belief  that 
they  were  absolutely  his  7    Q.u  1 

This  was  an  action  of  detinub  for  ten  slaves,  tried  at 
Caswell  on  the  last  circuit  before  bis  Honor  Judge  Pearson. 

On  the  trial  much  testimony  was  introduced  and  many 
questions  were  raised,  which  it  is  imnecessary  to  state. 
The  facts  upon  which  the  case  finally  turned  were  these : 
Stephen  Woodson,  a  resident  of  the  State  of  Virginia,  died 
in  the  year  1813,  leaving  a  will  duly  executed  in  that  year, 
in  which  among  others  were  the  following  clauses,  to  wit : 
**  I  give  unto  my  grandson  Henry  H.  Woodson,  sixteen  ne- 
groes, by  name  Robin,  &c.,  with  their  future  increase  to  him 
and  his  heirs  forever.^ 

^  I  give  unto  my  grandson  Joseph  R.  Woodson,  thirteen 
negroes,  by  name  James,  &c.,  with  their  future  increase  to 
him  and  his  heirs  forever," 
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Dm.  1838.     '*  I  give  unto  my  grandson  Stephen  T.  Woodson,  ten  ne- 
Allbv    P^^^f  ^7  name  Rachel»  &c.,  with  their  future  increase  to 
*'__     him  and  his  heirs  forever." 

''  I  give  unto  my  granddaughter  Judith  T.  Alien,  ten 
negroes,  by  name  Jane,  dtc,  to  have  and  to  enjoy  the  said  ne- 
groes^  during  her  natural  lifCf—and  at  her  death  to  be  eqiud- 
ly  divided  amongst  the  heirs  of  her  body^  or  in  case  she 
should  die  without  a  surviving  child  or  children — that  the 
said  negroes  with  their  increase  shall  return  to  my  three 
grandsons  as  above  named  or  their  heirs" 

By  subsequent  clauses  in  his  will,  the  testator  appointed 
his  three  grandsons  above  named,  his  executors  and  residua- 
ry legatees. 

Judith  T.  Allen  was  at  the  time  of  the  above  bequest,  the 
wife  of  one  Fountleroy  Allen,  a  resident  of  Virginia,  who,  in 
the  year  18]  8  sold  the  slaves  in  question,  being  part  of  those 
bequeathed  to  his  wife  by  her  grandfather,  to  the  defendant 
also  residing  in  Virginia,  who  in  the  year  1833  brought  them 
into  this  State  without  the  consent  of  the  plaintiffs,  who 
were  the  children  of  the  said  Judith  T.  Allen.  The  plain- 
tiffs, of  whom  two  were  bom  before,  and  the  others  after 
the  time  of  the  above  bequest,  alleging  that  their  mother 
took  only  a  life  estate  in  the  said  slaves,  with  a  remainder  to 
them,  and  that  the  defendant  had  by  a  statute  of  the  State  of 
Virginia  forfeited  the  right  to  the  slaves  which  he  had  ac- 
quired by  his  purchase  from  the  husband  of  the  said  Judith 
T^  Allen,  by  removing  the  slaves  from  the  State  of  Virginia, 
made  a  demand  of  them  from  the  defendant,  and  upon  his 
refusal  to  deliver  them  up,  brought  this  suit.  The  Statute 
of  Virginia  relied  upon  by  the  plaintiffs  and  produced  in 
evidence  by  them  was  in  the  following  words :  **  If  any 
person  or  persons  possessed  of  a  life  estate  in  any  slave  or 
slaves,  shall  remove  or  voluntarily  permit  to  be  removed  out 
of  this  commonwealth,  such  slave  or  slaves,  or  any  of  their 
increase  without  the  consent  of  him  or  her  in  reversion  or 
remainder,  such  person  or  persons  shall  forfeit  any  such  slave 
or  slaves  so  removed  and  the  full  value  thereof,  unto  the 
person  or  persons  that  shall  have  the  remainder  or  reversion, 
any  law,  usage  or  custom  to  the  contrary  notwithstanding. 
It  appeared  that  the  mother  of  the  plaintiffs  was  still 
living.    Under  the  instruction  of  his  Honor,  the  jury  return- 
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ed  a  Terdict  for  the  plaintiflb — Bubjeci  to  the  opinion  of  the  Dbo.  1838. 
Court  upon  certain  qnestionB  resenred.  One  of  these  was  j^^^^ 
upon  the  construction  of  the  bequest  to  Judith  T.  Alien  in  ^  *• 
her  grandfather,  Stephen  Woodson's  will.  Upon  that,  his 
HoDCM*  was  of  opinion  that  by  the  rule  in  Shelly's  case,  Mrs. 
Allen  took  the  entire  estate  in  the  slaves,  subject  to  be  dis- 
placed by  a  shifting  use  to  the  grandsons  of  the  testator. 
That  by  this  will  under  the  clause  '^  to  be  equally  divided 
amongst  the  heirs  of  her  body,''  the  same  persons  were  in- 
tended to  take  the  same  estate  as  they  would  take  by  de- 
scent. That  there  was  no  clause  to  restrain  the  technical 
meaning  of  the  words  '*  heirs  of  her  body."  The  words  '*  at 
her  death  to  be  equally  divided,"  pursued  the  statute  of  dis- 
tr3M]ti<m  by  which  it  was  admitted,  all  the  children  share 
equally,  and  the  clause  **  surviving  child  or  children"  did  not 
ieem  to  have  been  intended  to  limit  or  restrain  the  preceding 
limitations  to  the  heirs  of  her  body ;  but  simply  to  provide 
for  a  contingency,  to  wit,  her  death,  without  leaving  heirs 
of  her  body :  for  the  words  **  surviving  child  or  children" 
taken  literally  would  cut  down  the  estate  and  pass  it  to  the 
grandsons  of  the  testator,  if  at  her  death  there  were  no 
child  Kving,  although  there  might  be  many  of  her  grand- 
children Kving  and  requiring  the  testator's  bounty.  That 
from  the  whole  will  it  appeared  that  the  testator  had  four 
objects  of  bounty  ;  his  three  grandsons,  to  each  of  whom  he 
gave  many  slaves  to  them  and  their  heirs  forever ;  and  his 
granddaughter,  Mrs.  Allen,  to  whom  he  gave  ten  slaves,  and 
not  wishing  them  to  pass  out  of  his  family,  he  intended  to 
provide  that  in  the  event  of  her  death  without  leaving  heirs 
of  her  body,  the  slaves  and  their  increase  should  return  to 
his  three  grandsons  or  their  heirs.  Under  this  view  of  the 
question  as  to  the  construction  of  the  bequest  to  Mrs.  Allen, 
his  Honor  deemed  it  unnecessary  to  consider  the  other  ques- 
tions reserved,  but  directed  a  judgment  of  nonsuit,  from 
which  the  plaintiffs  appealed. 

William  A.  Chraham,  for  the  plaintiffs. 

Badger  and  J.  T.  Moreheady  for  the  defendant. 

Gastoh,  Judge.    The  first  questic»i  presented  for  our 
consideration  in  this  case  is,  what  is  the  proper  constructioQ 
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P«g-  ^Q^  of  that  clause  of  the  will  of  Stephen  Woodson  under  which 
AixBM  the  plaintiffs  set  up  title  to  the  negroes  in  dispute.  The  will 
Pam.  ^^  executed  in  Virginia,  and  the  testator  was  domiciled  in 
that  State.  The  law  of  Virginia  therefore  governs  its  expo- 
sition. It  would  have  been  gratifying  to  us  had  we  been 
furnished  with  judicial  decisions  of  Virginia,  showing  the 
construction  there  placed  on  bequests  of  a  similar  character ; 
but  none  such  have  been  presented.  We  must  therefore 
presume,  and  such  is  admitted  by  the  counsel  on  both  sides 
to  be  the  fact,  that  this  bequest  would  be  interpreted  in  Vir- 
ginia, precisely  as  a  similar  bequest  made  in  this  State  would 
be  here  interpreted. 

The  clause  is  in  these  words :  ^  I  give  unto  my  grand- 
daughter Judith  T.  Allen,  ten  negroes,  by  name  Molly,  &c., 
to  have  and  enjoy  the  said  negroes  during  her  natural  life, 
and  at  her  death  to  be  equally  divided  amongst  the  heirs  of 
her  body,  or  in  case  she  should  die  without  surviving  child 
or  children,  that  the  said  negroes,  with  their  increase,  shall 
return  to  my  three  grandsons  as  above  named  or  their  heirs." 
The  three  grandsons  here  referred  to  are  Henry  T.  Wood- 
son, Joseph  R.  Woodson,  and  Stephen  T.  Woodson,  to  each 
of  whom  "  and  to  his  heirs  forever,''  the  testator  hath  in 
preceding  clauses  of  his  will  bequeathed  sundry  negroes  ab- 
solutely, and  whom  by  subsequent  clauses  he  hath  constitu- 
ted his  executors  and  residuary  legatees.  The  Court  below 
held  that  under  this  clause  the  testatoi*'s  granddaughter  Ju- 
dith took  the  entire  property  in  the  slaves  bequeathed,  sub- 
ject only  to  a  contingent  executory  limitation  to  the  testa- 
tor's grandsons,  in  the  event  that  the  said  granddaughter 
should  leave  no  child  living  at  her  death.  The  argument  by 
which  this  construction  is  upheld  is  understood  to  be  this. 
It  is  a  general  principle  that  where  a  bequest  is  made  of 
personalty  by  words  of  limitation,  which  either  directly  or 
constructively  give  an  estate-tail  in  freehold  property,  such 
bequest  passes  the  entire  interest  therein. 

It  is  also  an  established  and  well  known  rule  (common- 
ly called  the  rule  in  Shelly^s  case)  that  where  by  the  same 
instrument  there  is  a  limitation  of  a  particular  estate  of  free- 
hold to  an  ancestor,  and  a  limitation  of  the  inheritance  to  the 
heir  or  heu^  of  the  body  of  such  ancestor,  as  a  remainder 
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pectflflt  thereon,  the  latter  shall  not  be  allowed  to  take  effect  D«c.'i939. 
as  an  independent  remainder  to  such  heirs,  or  to  confer  any  "lImT" 
estate  on  them  by  purchase,  but  shall  operate  by  annexation  ^• 
to  the  former  to  pass  the  entire  estate  in  fee  or  in  tail  to  the 
ancestor.  If  this  were  a  devise  of  realty,  the  rule  in  Shel- 
ly's  case  would  apply  to  it  propria  vigore,  because  there  is 
an  estate  for  life  therein  given  to  the  granddaughter^  and  a 
remainder,  on  the  determination  of  that  particular  estate,  to 
the  heirs  of  her  body,  whereby  an  immediate  estate-tail  vests 
in  the  granddaughter.  As  it  is  however  a  bequest  of  per- 
sonalty which  cannot  be  entailed,  it  passes  the  entire  estate 
to  her— nor  is  this  construction  inconsistent  with  the  subse- 
quent provision,  that  if  she  shall  leave  no  child  surviving  her» 
the  negroes  bequeathed  shall  become  the  property  of  his 
grandsons,  for  this  provision  is  but  a  declaration  that  the  in- 
terest or  estate  previously  given,  shall,  on  a  subsequent  con- 
tingency happening  within  a  reasonable  time,  shift  from  the 
person  to  whom  it  has  been  given,  and  vest  in  others  desig- 
nated by  the  testator. 

Although  the  correctness  of  the  general  principles  assert- 
ed in  this  argument  is  not  to  be  questioned,  nevertheless  we 
do  not  adopt  the  conclusion  drawn  from  them.  Before  the 
application  of  the  rule  in  Shelh/s  case  it  is  always  proper 
firs^  to  ascertain  whether  on  the  true  interpretation  of  the 
words  of  the  gift  there  is  a  limitation  of  the  inheritance  in 
remainder  to  the  heirs  or  to  the  heirs  of  the  body  of  one  to 
whom  a  precedent  freehold  is  given — such  a  limitation  does 
exist  when  the  gift  is  to  them  in  the  quality  of  Ac•Jr^^— em- 
bracing the  same  number  in  succession  of  objects  and  con- 
ferring the  same  extent  of  interest  as  would  be  embraced  and 
conferred  where  the  inheritance  has  been  limited  to  the  an- 
cestor. The  word  ^  heirs*'  is  so  peculiarly  appropriated  to 
the  expressio  of  the  legal  idea  of  a  class  of  persons  succeed- 
ing by  inheritance  from  one  generation  to  another — that  or- 
dinarily  in  grants  and  donations  of  land  and  other  convey- 
ances thereof  inter  vivoSf  no  other  word  or  set  of  words  is 
deemed  adequate  to  its  expression — and  therefore  ordinarily 
a  gift  in  remainder  after  a  life  estate  in  such  an  instrument 
will  not  be  understood  to  be  made  to  any  persons  as  heirs 
unlesa  the  term  heirs  be  expressed*    But  in  devises  where 
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Dbo.  iS3e.  legal  words  of  inheritance  are  not  indispensable  to  declara 
^ttEH  <^  intention  of  passing  an  inheritable  interest,  although  the 
p^^  expressions  ^  heirs"  or  ^  heirs  of  the  body''  in  the  gift  of  the 
remainder  are  not  used,  but  *' issue,"  ''children,"  or  any 
others  manifesting,  either  of  themselTes,  or  from  conoectioa 
with  the  context,  an  intent  that  the  gift  is  to  those  so  called 
as  heir$  or  heirs  of  the  iocfy— comprehending  the  whole  line 
of  succession — ^the  rule  in  SheUifs  case  is  to  be  applied. 

On  the  other  hand,  as  the  law  will  not  entrap  men  by 
words  incautiously  used,  if  in  the  limitation  of  a  remainder 
by  any  instrument  of  conveyance,  the  phrase  **  heirs"  or 
''heirs  of  the  body"  be  expressed,  but  it  is  unequivocally  seen 
that  the  limitation  is  not  made  to  them  in  {hat  characteTf  but 
simply  as  a  number  or  class  of  individuals  thus  attempted  to 
be  described ;  then  the  whole  force  of  the  phrase  is  restrict- 
ed to  this  designation  or  description— it  shall  have  the  same 
operation  as  the  words  would  have  of  which  it  is  the  repre- 
sentative ;  there  is  not  in  fact  a  limitation  to  "  heirs,"  and  of 
course  there  is  no  room  for  the  application  of  the  rule. 

In  eonducting  this  preliminary  inquiry,  however,  it  is  to 
be  borne  in  mind  that  all  expressions  to  which  the  law  has 
attached  a  definite  meaning  are  to  be  understood  in  that 
sense  unless  there  be  clear  evidence  that  a  different  mean* 
ing  was  intended  to  be  conveyed  by  them.  The  words  **  heim 
of  the  body"  are  technical  expressions.  In  limitations  of  real 
property  they  are  the  most  apt  and  appropriate  terms  to  de* 
scribe  the  whole  direct  line  of  inheritable  successors,  and 
therefore  in  construing  a  limitation  to  "  heirs  of  the  body," 
especially  in  England,  where  estates-tail  or  inheritances  de- 
scendible in  the  direct  line  only,  are  recognised ;  these  terms 
will  not  be  understood  in  a  different  or  less  extensive  sense, 
without  unequivocal  evidence  that  they  have  been  used  by 
mistake.  This  principle  obtains  in  the  construction  of  all 
conveyances  as  well  by  will  as  by  deed,  but  with  this  dis- 
tinction, that  in  the  latter,  where  greater  accuracy  of  expres- 
sion is  required,  the  technical  sense  is  controlled  with  more 
difficulty  than  in  the  former,  which  are  often  made  without 
an  opportunity  of  legal  advice.  It  is  not  necessary  for  form* 
ing  an  opinion  on  the  bequest  before  us,  that  we  should  de- 
termine whether,  if  it  had  been  a  devise  of  lands  and  a  d^ 
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be  such  uneqaivocal  evidence  of  the  misapplication  of  these    4^^*!! 

terms  as  would  warrant  their  being  interpreted  in  a  different     ^  ' 

neoae  from  that  which  properly  belongs  to  them.  In  deter- 
mming  that  question  we  should  have  to  encounter  many 

clashing  adjudications  in  the  English  Courts  ;  but  we  believe 
md  have  so  decided  in  the  case  of  Rots  v.  TomSf  4  Dev. 
376,  upon  a  will  made  in  1777,  that  the  better  opinion  is, 
that  tbe  direction  lor  an  equal  division  among  the  heirs  of  the 
body,  would  not  be  sufficient  to  overrule  the  technical  mean- 
ing of  those  words ;  and  probably  even  the  addition  of  the 
■obsequent  limitation  to  the  grandsons,  on  Judith  Allen  dying 
without  a  living  child  or  children,  would  be  ineffectual  for 
this  purpose. 

The  clause  which  we  have  to  interpret  contains  a  bequest 
of  personalty  only.  Now  the  term  **  heirs  of  the  body^  in 
a  gift  of  such  property  is  not  an  appropriate,  much  less  a 
ledinical  term.  It  does  not  import  a  succession  in  the  direct 
liae  of  descents,  because  by  law  there  is  not  and  never  was 
such  a  succession  in  the  case  of  chattels.  It  i^ust  have  some 
other  meaning,  and  therefore  in  prosecuting  the  inquiry  what 
is  that  meamng,  so  strong  a  demonstration  that  the  phrase 
was  used  as  a  designation  of  individuals  is  not  demanded  as 
is  indispouable  where,  as  in  devises  of  realj  estate,  it  is  at- 
tempted to  overrule  its  precise  legal  signification.  Yet  if  a 
chattel  be  bequeathed  to  one  and  the  heirs  of  his  body,  a)- 
though  the  latter  words  are  not  technically  correct  as  words 
of  limitation,  nevertheless  as  they  import  an  intention  of  the 
testator  that  the  thing  is  so  given  that  it  may  be  transmitted 
from  and  through  the  legatee  to  his  issue,  and  as  this  intent 
cannot  Well  be  effectuated,  unless  the  whole  interest  be  vest- 
ed in  the  legatee  ;  standing  alone  it  furnishes  a  clear  legal 
inference  of  a  gift  of  the  whole  interest  So  when  a  bequest 
is  made  to  one  for  life  with  remainder  to  the  heirs  of  his 
body — inasmuch  as  in  such  limitations  where  the  phrase 
heirs  of  the  body  is  properly  used,  the  legal  operation  is  the 
same  as  in  a  direct  gift  to  one  and  the  heirs  of  his  body-^ 
the  law  will  infer  from  it,  if  unexplained,  the  same  intent  of 
a  complete  gift  to  the  first  taker.  But  when  to  such  a  be- 
qoestt  limitations  are  added  which  are  inconsistent  with,  and 
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Pm.  1838.  repugnant  to  the  presumption  of  an  intent  to  Test  in  the  lega- 
AixwT"  ^^^  ^^  interest  to  be  transmitted  from  and  through  him  to  his 
Pam.  ^^^9  ^^  '^  settled  that  these  words  ^  heirs  of  the  body"  shall 
be  regarded  as  designating  a  class  of  individuals,  the  person* 
al  and  direct  objects  of  the  testator's  bounty,  described  by  a 
term  unapt  indeed,  yet  sufficiently  intelligible  to  permit  of 
their  being  ascertained.  And  when  from  other  expressions 
in  the  will  explanatory  of  this  inartificial  description — or  by 
fair  inference  from  the  context— it  can  be  collected  who  are 
really  thereby  meant,  the  bequest  will  be  construed  through- 
out as  though  this  meaning  had  been  declared  in  the  most 
explicit  language,  and  the  persons  had  been  named  instead 
of  being  described. 

Upon  the  clause  before  us  we  think  it  manifest  that  by 
the  term  ^^  heirs  of  the  body,"  the  testator  did  not  contem- 
plate a  class  of  persons  to  take  by  transmission  from  and 
through  the  first  donee,  in  the  nature  of  heirs,  but  that  he  did 
intend  a  class  of  individuals  to  take  as  original  and  indepen- 
dent objects  of  his  bounty.  And  we  also  think  that  he  has 
pointed  out  these  individuals  with  such  distinctness  as  to 
leave  no  fair  doubt  of  the  persons  by  him  intended.  After 
the  gift  of  the  slaves  to  his  granddaughter,  which  he  express- 
ly declares  shall  be  for  her  life,  his  words  ar^'*  and  at  her 
death  to  be  equally  divided  between  the  heirs  of  her  body :" 
this  division  which  the  testator  expressly  directs  to  take 
place  the  moment  her  life  interest  expires — at  her  death — ^is 
irreconcilable  with  the  supposition  of  a  gift  of  the  entire  in- 
terest in  her.  Such  a  gift  in  this  case  would  have  vested  tlie 
whole  property  in  the  husband,  if  reduced  into  possession 
during  coverture ;  and  if  not  so  reduced  would  at  her  death — 
when  the  equal  division  is  ordered — have  passed  it  to  her 
executor  or  administrator.  This  equality  of  division  mani- 
fests an  intention  that  the  legatees  shall  take  distributively 
and  as  purchasers— not  in  succession,  but  all  at  the  same 
time ;  that  they  were  regarded  by  the  testator  as  having 
personal  claims  upon  his  bounty,  and  were  therefore  the  di- 
rect objects  of  this  provision — receiving  it  through  him,  and 
not  dependent  for  its  enjoyment  on  the  prudence  or  favor  of 
others.  But  when  with  this  evidence  we  combine  that  fur- 
nished by  the  immediately  succeeding  part  of  the  clause,  not 
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only  is  this  intention  almost  irresistibly  indicated,  but  the  ob-  Daa  isae. 
jccts  of  his  personal  bounty  are  plainly  declared.  The  almT 
words  are  '^  or  in  case  she  should  die  without  a  surviving  ^^ 
child  or  children,  that  the  said**  negroes  should  return  to  my 
three  grandsons  or  their  heirs."  The  division  directed  to  be 
made  at  her  death  is  not  peremptory  and  unconditional.  It 
is  but  one  alternative  of  an  entire  disposition,  and  we  collect 
its  intent  the  more  distinctly  by  looking  at  the  other  alterna- 
tive. If  at  the  death  of  Judith  Allen,  there  be  children  of 
hers  living,  the  property  is  to  be  divided  among  certain  per^ 
sons  whom  he  describes  as  being  **  the  heirs  of  her  body," 
but  if  there  be  no  such  children  then  it  is  to  go  to  his  grand* 
sons.  ^  Children''  we  have  seen  may  mean  ^  heirs  of  the 
body  f  and  ^  heirs  of  the  body,**  when  not  a  term  of  descrip- 
tioo  but  of  purchase,  do  mean  either  *'  children  or  issue.'' 
The  testator  here  tells  us  almost  as  plainly  as  if  he  had  sub- 
joined a  definition  of  heirs  of  the  body,  that  he  means  by 
them  children.  This  exposition  seems  to  us  to  derive  con* 
firmation  from  an  examination  of  the  entire  will.  Every 
disposition  of  the  testator's  property,  except  what  is  contain*- 
ed  in  this  clause,  is  made  to  one  or  the  other  of  his  grand- 
sons, and  to  them  collectively  is  given  all  the  residue  of  his 
estate  real  and  personal.  In  each  disposition  to  his  grand- 
sons the  words  of  donation  are  absolute  and  full  —**  unto 
him  and  his  heirs  or  unto  them  and  their  heirs  forever.^ 
But  when  he  is  about  to  provide  for  his  granddaughter  and 
the  ofispriog  of  his  granddaughter,  he  changes  the  form  and 
mode  of  disposition.  He  limits  the  provision  which  for  this 
purpose  he  takes  out  of  his  estate,  in  the  first  place  to  her,  to 
be  enjoyed  for  the  term  of  her  natural  life — ^then  at  her 
death  to  be  equally  divided  between  the  heirs  of  her  body, 
provided  she  leaves  any  child  or  children  surviving  her — but 
if  not,  then  to  return  to  his  estate  which  he  has  given  his 
grandsons. 

The  reason  for  this  modified  provision  is  so  obvious  that 
we  can  scarcely  doubt  about  it.  An  absolute  gift  to  her, 
might  and  probably  would  put  it  in  the  power  of  her  husband 
or  of  her  husband's  creditors  to  strip  her  and  her  offspring 
of  the  whole  of  this  provision.  He  intended  it  for  her 
benefit  as  long  as  she  Uved,  and  for  the  benefit  of  her  chil* 
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Dbc  im.  dren  afterwards,  if  at  her  death  she  left  any.  For  these 
""j^J][^^  purposes  only  he  took  it  out  of  his  general  property — and 
••  faiHng  these,  it  was  to  fall  back  into  that  general  property. 
Rejecting  the  interpretation  which  makes  the  words 
^  heirs  of  the  body ''words  of  limitation,  and  considering 
them  as  designating  the  children  of  Judith  Allen,  our  next 
inquiry  is,  whether  under  this  bequest  these  children  hare 
taken  a  vested  interest  in  the  subject  matter  pf  it ;  or  whether 
the  legacy  be  yet  contingent,  awaiting  the  event  of  the  sud 
Judith  leaving  a  child  or  children  living  at  her  death.  The 
eounsel  for  the  plaintiff  contends,  that  by  the  terms  of  thia 
bequest  an  immediate  interest  passed  upon  the  death  of  the 
testator  to  the  two  children  then  alive — postponed  as  to  en- 
joyment until  the  death  of  their  mother — and  defeasible  or 
liable  to  be  divested  on  the  event  of  her  leaving  no  child  living 
at  her  death.  He  further  insists*  that  upon  the  birth  of  sub« 
sequent  children,  antecedent  to  the  time  of  division,  this 
vested  legacy  opened  to  take  them  in,  and  that  upon  the 
death  of  one  of  the  children,  after  the  death  of  the  testator 
and  before  the  time  of  the  division,  the  share  of  that  cUId 
passed  unto  his  personal  representatives.  If  the  primarir 
position  that  the  bequest  to  the  children  is  a  vested  legacy* 
be  well  founded,  the  inferences  above  stated  are  correct. 
Upon  the  best  consideration  however  which  we  have  been 
aMe  to  give  to  the  case,  we  are  of  opinion  that  the  position  is 
not  weU  founded. 

The  question  whether  a  legacy  be  vested  or  contingent* 
is  one  almost  as  much  overloaded  with  decisions  as  those 
arifflng  upon  the  extent  and  application  of  the  rule  in 
SkeUtfi  case.  In  examining  this  question  we  shall  forbeart 
as  we  have  done  with  respect  to  those  arising  upon  that 
rule,  from  attempting  to  reconcile  these  decisions  with  each 
other ;  or  where  this  cannot  be  done,  from  examining  into 
their  relative  claims  to  our  respect ;  but  adopting  what  all 
acknowledge  to  be  the  true  principles  of  construction, 
endeavor  to  apply  them  to  the  bequest  before  us.  The  first 
great  rule  is  to  follow  out  what,  upon  consideration  of  the 
whole  frame  of  the  will,  appears  to  have  been  the  testator's 
purpose.  Was  it  his  intention  to  pass  to  the  legatee  a  certain 
interest  in  the  subject  of  the  gift,  previously  to*  and  xnde* 


OF  NORTH  CAROLINA.  m 

pendent  of  its  enjoyment,  or  was  it  his  intention  that  the  Pss.  M$. 
kgatee  should  not  take  except  in  the  mode,  under  the  dur-  Aubm 
cumstanoes,  and  at  the  time  prescribed  for  its  enjoyment  7  p]['a^ 
To  effect  uniformity  of  decision,  as  far  as  practicable,  many 
subsidiary  rules  have  been  sanctioned — but  these  are  subject 
to  so  many  exceptions — and  especially  to  the  great  exception 
that  they  must  all  give  way  when  the  intent  is  otherwise 
made  plain — that  they  have  but  very  imperfectly  acoom* 
plished  that  uniformity  sp  much  desired.  It  may  be  laid 
down  as  among  the  first  of  these,  that  the  law  leans  to  the 
Testing  of  legacies — and  where  the  intention  is  left  amb^g* 
uous,  the  law  holds  them  to  be  vested— but  as  this  inclination 
is  mainly  founded  upon  the  presumption  that  the  testator^s 
intentbn  will  thereby  be  the  more  effectually  promoted-— 
this  presumption  yields  readily  to  evidence  wUch  repels  the 
inference  of  such  intent.  Another  rule  on  which  atone  time 
great  stress  was  laid,  and  which  although  it  savors  of  critical 
nicety,  is  still  deemed  worthy  of  respect,  is  founded  upon  the 
peculiar  words  of  the  bequest,  as  either  making  or  not  mak- 
ing an  express  distinction  between  the  gift  and  the  time  of 
enjoyment.  When  the  gift  and  the  time  of  enjoyment  are 
in  terms  distinct— according  to  this  rule  the  legacy  is  to  be 
regarded  as  debitum  impresenti  solvendum  infiUuro-Ami 
when  there  is  no  distinct  gift  in  terms  from  the  direction  fiir 
its  enjoyment — the  legacy  does  not  vest  before  the  appointed 
time  of  enjoyment.  But  this  rule  also  is  controlled  by  iodi* 
cations  of  a  different  intention.  Whether  we  confine  our 
attention  to  the  clause  immediately  under  consideration,  or 
extend  it  to  the  general  scope  of  the  testator's  will,  we  are 
satisfied  that  it  was  his  purpose  to  make  the  bequest  in  ques* 
tion  depend  on  the  contingency  of  his  granddaughter'f 
leaving  a  surviving  child  or  children — and  that  it  must  be 
understood  as  a  bequest  to  such  of  these  children  as  may  be 
living  at  her  death.  The  legacy  is  not  in  terms  given 
impresenJti  to  be  enjoyed  infuturo.  There  are  no  express 
words  of  gift ;  but  the  gift  is  implied  from,  compi^ended 
in,  the  direction  for  a  division,  and  this  division  is  not  to  take 
place  untilthe  death  of  the  legatee  for  life.  Nor  is  the  division 
then  to  take  place  if  she  should  survive  her  children,  for  in 
that  event  the  property  is  togo  to  his  grandsons.    This  lasl 
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Dbo.  1838.  disposition  is  unquestionably  contingent — ^for  it  is  preceded 
AuxK.  ^y  express  words  of  condition—**  in  case.**  It  is  not  a  limi- 
pLa  ^'^^^^  ^^^^  ^^^^  ^^^  determination  of  the  former  bequest — 
but  is  a  substitute  provided  in  case  of  failure  of  that  bequest. 
The  two  bequests  are  connected  by  the  disjunction  **  or/ 
which  both  in  common  speech  and  in  grammatical  conBtruc* 
tion  is  adversative,  that  is  to  say — indicates  an  opposition  of 
meaning  between  the  parts  of  the  sentence  thus  connected. 
One  or  the  other  is  to  take  place,  not  both — and  which  shall 
take  place,  will  depend  upon  the  result  of  the  same  event — 
accordingly  as  that  result  shall  be  affirmative  or  negative. 
Although  therefore  these  words  of  condition,  *'  in  case,''  are 
not  expressly  subjoined  to  the  original  bequest  as  they  are 
to  the  substituted  bequest ;  yet  they  are  affixed  to  the  former 
by  obvious  implication,  almost  as  strongly  as  though  they 
had  been  subjoined  in  positive  terms.  These  bequests  are 
alternative  limitations,  dependent  on  a  contingency  with  a 
double  aspect.  Roth  are  contingent,  and  which  of  them  shall 
vest  is  to  be  determined  by  the  state  of  things  at  the  death 
of  Judith  Allen.  Other  considerations  concur  to  strengthen 
this  construction.  The  only  purpose  designed  to  be  effected 
by  this  clause  was  a  provision  for  the  testator's  grand- 
daughter  during  life,  and  afterwards  for  her  children ;  and  it 
'  was  intended  to  place  this  latter  provision  beyond  the  power 
of  the  granddaughter's  husband.  The  testator  did  c<Mitem« 
plate  the  probability  of  some  of  these  children  dying  before 
their  mother ;  for  he  has  declared  that  if  all  so  died  the 
provision  should  sink  into  his  estate  for  the  benefit  of  his 
residuary  legatees.  He  did  not  contemplate  the  probability 
of  these  children  dying  before  their  mother,  leaving  children^ 
or  he  would  have  made  some  modification  of  the  bequest  by 
which  to  secure  to  Judith  Allen's  grandchildren^  the  benefit 
of  his  bounty.  The  term  children  unexplained  cannot 
comprehend  grandchildren.  .  The  word  children,  does  not^ 
properly  speaking,  comprehend  grandchildren  or  issue* 
These  are  included  in  that  term  only  in  two  cases,  the  one 
from  necessity,  where  the  will  would  be  impervative  unless 
the  sense  of  the  word  children  were  extended,  beyond  its 
natural  import,  the  other  where  the  testator  has  shown  by 
dher  word  that  he  did  not  intend  to  use  the  words  children. 
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in  its  proper  meaning,  but  in  a  more  extensive  sense*  Now  Dbo.  1838. 
can  any  reasonable  motive  be  assigned  for  the  testator's  will  allmT" 
that  the  provision  should  fail  altogether,  if  none  of  Judith  p][^ 
Allen's  children  should  survive  her,  except  that  the  provision 
was  intended  for  those  only  who  might  survive  her  7  Can 
it  be  believed  that  it  was  his  purpose,  as  any  of  her  children 
might  die  off  in  infancy  before  the  bequest  could  operate 
beneficially,  their  father  should  succeed  to  shares  in  this 
legacy  as  next  of  kin,  rather  than  that  the  fund  should  be 
preserved  for  the  survivors  7  If  in  order  to  provide  for  a 
case  not  contemplated  by  the  testator,  that  is  to  say,  of  some 
one  or  more  of  Mrs.  Allen's  children  marrying  and  having 
children,  and  then  dying  before  her,  a  suggestion  should  arise 
that  he  intended  to  vest  the  legacy  instanter^  whereby  a 
share  or  shares  might  be  transmitted  to  the  children  of  those 
so  dying,  how  can  we  reconcile  this  presumption  to  the 
strange  provision  by  which  these  transmitted  shares  are  to 
be  divested  7  The  portions  of  the  deceased  children  are  to 
pass  to  their  children — ^but  these  portions  thus  transmitted, 
are  to  be  taken  away  from  them,  if  unfortunately*-at  the 
moment  appointed  for  beneficial  enjoyment — they  should  not 
have  an  uncle  or  aunt  in  being.  The  technical  construction 
of  the  particular  clause — its  natural  and  obvious  import— 
and  the  whole  plan  of  the  will,  make  the  legacy  in  question 
a  contingent  legacy. 

This  construction  of  the  legacy  being  established  we  are 
of  opinion  that  the  plaintiffs  are  not  entitled  to  the  slaves, 
which  they  claim  as  forfeited  under  the  statute  of  Virginia. 
The  enactment  of  the  statute  relied  upon  is  in  these  words : 
^  If  any  person  or  persons  possessed  of  a  life  estate  in  any 
slave  or  slaves  shall  remove  or  voluntarily  permit  to  be 
removed  out  of  this  Commonwealth,  such  a  slave  or  slaves 
or  any  of  their  increase,  without  the  consent  of  him  or  her 
in  reversion  or  remainder,  such  person  or  persons  shall  forfeit 
every  such  slave  or  slaves  so  removed,  and  the  full  value 
thereof  unto  the  person  or  persons  that  shall  have  the 
remainder  or  reversion,  any  law,  usage  or  custom  to  the 
contrary  notwithstanding." 

Several  questions  have  been  raised  upon  the  argument 
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Dec.  1839-  respecting  the  operation   and  construction  of  the  statute 
Allen    which  We  deem  it  unnecessary  to  decide, 
plis.  ^^^  ^^  these  is  whether  the  statute  is  to  be  regarded  in 

the  light  of  a  penal  law— or  simply  as  a  law  regulating  the 
enjoyment  and  transmission  of  property.  If  it  be  a  penal 
law  it  is  strictly  local,  affects  nothing  more  than  can  be 
reached  and  seized  by  virtue  of  the  authority  of  Virginia,  and 
therefore  cannot  be  enforced  in  this  state. 

If  it  be  a  regulation  of  property,  and  if  also  it  attached  to 
these  slaves  in  Virginia,  so  that  when  they  left  Virginia,  they 
were  of  right  the  slaves  of  the  plaintiffs,  then  it  is  the  duty 
of  the  Courts  of  this  State  to  aid  the  plaintiffs  in  the  opera- 
tion of  their  rights.  Another  question  is,  supposing  this  law 
to  be  one  regulating  property — whether  the  forfeiture  of  the 
tenant's  interest  be  complete  until  the  property  has  passed 
beyond  the  limits  of  Virginia— or  does  it  take  effect  upon 
the  property's  reaching  the  line  of  that  State — or  when  it  is 
completed  does  it  operate  from  the  commencement  of  the 
act  of  removal  ?  and  in  the  case  first  put,  will  the  Courts  of 
this  State  allow  an  extra  territorial  operation  to  the  laws  of 
another  State  ? 

A  third  question  is,  whether  this  enactment  was  intend- 
ed to  apply,  and  according  to  its  fair  construction  does  apply, 
to  a  case  where  the  tenant  for  life  had  bona  fide  acquired 
and  held  the  slaves  under  an  absolute  purchase,  and  has  re^ 
moved  them  without  fraud,  under  the  belief  that  they  were 
absolutely  his  ?  These  questions  are  now  mentioned  merely  to 
repel  any  inference  that  we  have  judicially  passed  upon  them. 
We  do  not  decide  them,  because  if  they  were  all  determined 
in  favor  of  the  plaintiffs,  the  judgment  of  nonsuit  ought  nev- 
ertheless to  stand. 

The  Statute  of  Virginia  cannot,  we  'think,  giving  it  the 
most  extensive  operation  consistent  with  a  fair  interpretation 
of  its  language,  apply  in  any  case  except  where  there  is  a 
tenant  for  life  with  a  vested  remainder  or  reversion  thereon 
dependent.  When  what  is  called  a  remainder  is  wholly  un- 
certain and  contingent— a  mere  executory  limitation,  which 
has  not  vested,  and  may  never  vest  in  interest — there  is  no 
one  whose  consent  to  the  removal  is  to  be  asked  by  the  ten>- 
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ant  for  life  under  the  penalty'  of  forfeiture — no  one  who  in  Dsc.  1888- 
the  language  of  the  statute,  at  the  time  of  removal  Itath  the    auxs 
reversion  or  remainder  of  the  slaves  removed— no  one  who     p*'*^ 
«pon  the  misconduct  of  the  tenant  hath  a  right  to  consider 
his  interest  determined,  and  to  take  possession  of  the  things 
which  bad  been  the  subject  of  that  interest. 
The  judgment  below  is  to  be  affirmed. 

Per  Curiam*  Judgment  affirmed. 


DEN  ex  DEM.   of  EMANUEL  SHOBER   et   al.   «.    DANIEL 

HAUSER. 

AMeed  of  bargain  and  sale  for  land,  made  in  trust  to  secure  the  payment  of 
money  borrowed  upon  an  usnriorus  agreement,  is  an  "  assurance  for  the  pay- 
ment of  money  "  -denounced  by  the  statute  against  usury,  and  is  absolutely 
void ;  and  a  sale  by  the  trustee  to  one  purchasing  even  without  notice  of  the 
usury,  will  convey  no  title  to  the  purchaser. 

A  requisition  by  the  lender  of  the  borrower,  as  a  condition  of  a  loan,  that  the 
borrower  shall  take  up  notes  held  by  the  lender  on  an  insolvent  man  would 
per  96  be  usury  in  law :  and  if  the  securing  the  doubtful  debt  formed  any 
part  of  the  lender's  inducement,  it  raises  a  suspicion  of  an  agreement  for  more 
than  lawful  interest  upon  the  money  lent,  which  calls  for  an  explanation  on 
the  part  of  the  lender.  But  if  the  doubtful  notes  would  be  good  in  the  hands 
of  the  borrower,  or  if  the  maker  of  them  had  requested  the  borrower  to  take 
them  up  and  he  had  agreed  to  do  so,  or  if  the  lender  bona  fide  believed  the 
iacts  to  be  as  here  supposed,  then  in  truth  he  did  not  intend  to  take  a  higher 
profit  upon  the  sum  loaned  than  lawful  interest,  and  the  agreement  would  not 
be  usurious. 

This  was  an  action  of  ejectment  in  which  the  plaintiff 
declared  on  the  several  demises  of  Emanuel  Shober,  Charles 
F,  Bagge,  and  Salathiel  Stone ;  and  the  defendant  having 
entered  into  the  general  consent  rule  pleaded  not  guilty. 

On  the  trial  at  Guilford  on  the  Spring  circuit  of  1837, 
before  his  Honor  Judge  Dick,  the  plaintiff  to  establish  title 
in  his  lessors,  gave  in  evidence,  a  deed  duly  executed  by  the 
defendant  Daniel  Hauser  and  Elizabeth  Lash  of  the  one 
part,  and  the  said  Emanuel  of  the  other,  bearing  date  the  2d  of 
April,  1831,  virhereby  it  was  witnessed  that  in  consideration 
of  five  dollars  paid  by  the  said  Emanuel  to  the  said  Daniel 
and  Elizabeth,  and  also  in  consideration  of  the  matters 
therein  after  recited,  the  said  Daniel  and  Elizabeth  bargained 
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Die.  18SP.  and  lold  the  land  in  controvergy  to  the  said  Emanuel,  to 
Shobbk  i^^^e  and  to  hold  to  him,  his  heirs  and  assigns  forever,  upon 
Hao«bb.  ^®  special  trust  and  confidence  therein  after  declared.  The 
indenture  proceeded  to  declare  this  special  trust  and  confidence 
to  be,  that  whereas  on  the  day  of  the  date  the  said  Daniel  and 
Elizabeth  had  executed  their  bond  to  Charles  F.  Bagge,  for 
the  sum  of  81200,  payable  two  years  afler  date,  with  interest 
from  the  date,  payable  annually ;  if  the  bond  should  not  be 
paid  when  it  became  due,  or  the  annual  interest  thereof 
should  not  be  paid  as  stipulated,  the  said  Emanuel  at  the 
request  of  the  said  Charles,  should  sell  the  land  at  public 
sale,  and  after  paying  off,  by  the  proceeds  of  such  sale,  the 
debt  aforesaid,  and  retaining  a  reasonable  compensation  for 
bis  services,  account  for  and  pay  over  the  residue  of  the  pro- 
ceeds to  the  said  Daniel  and  Elizabeth ;  and  if  the  said 
Daniel  and  Elizabeth  should  pay  off  the  said  debt  in  any 
other  way,  then  the  said  Shober  should  convey  the  said  land 
to  the  said  Daniel  and  Elizabeth  and  their  heirs,  or  to  that 
one  of  them  and  his  or  her  heirs  who  should  thus  pay  it  off: 
and  furthermore  it  was  covenanted  by  the  said  deed  that  until 
a  sale  should  be  made  as  aforesaid,  the  said  Daniel  and 
Elizabeth  should  retain  the  possession  of  the  land.  The 
plaintiff  furtlier  proved  that  in  pursuance  of  the  stipulations 
of  this  deed  of  trust,  the  land  was  duly  sold  by  Shober  and 
bought  by  Salathiel  Stone,  the  other  lessor ;  and  exhibited  in 
evidence  a  deed  from  the  said  Shober  to  the  said  Stone 
effectual  in  form  to  convey  the  land.  The  defendant 
acknowledged  himself  in  possession,  but  contended  that  the 
plaintiff  was  not  entitled  to  recover,  because,  as  he  averred, 
the  deed  of  the  2d  of  April,  1831,  was  utterly  void,  it  having 
been  made  as  an  assurance  or  part  and  parcel  of  an  assur- 
ance for  the  payment  of  money  loaned  by  the  said  Bagge 
unto  the  bargainors  in  said  deed,  or  one  of  them,  at  an 
usurious  rate  of  interest. 

Upon  the  evidence  it  appeared  that  at  the  request  of  the 
defendant,  the  trustee  Shober  had  applied  to  Bagge  to  borrow 
the  sum  of  81000;  and  being  informed  by  Bagge  that  he 
was  not  then  in  funds,  Shober  shortly  thereafter  communicated 
this  information  to  the  defendant,  who  then  requested  him  to 
My  to  Mr.  Bagge  that  if  he  would  make  the  loan  of  91000, 
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the  defendant  would  become  responsible  for  two  bonds  Dec.  1838. 
of  his  father  Christian  Hauser,  held  by  Bagge ;  thereupon  g^oBiiB. 
Shober  applied  again  for  the  loan  and  delivered  this  message^  „  '■ 
when  Bagge  informed  him  that  he  was  then  in  funds,  and 
would  lend  the  money.  A  short  time  thereafter,  the  defend- 
ant and  Bagge  came  to  Shober  ;  the  two  bonds  of  the 
defendant's  father,  on  which  there  was  due  two  hundred 
dollars  for  principal  and  interest,  were  given  up  by  Bagge, 
and  the  thousand  dollars  lent,  a  bond  for  the  sum  of  $1200 
payable  two  years  after  date,  with  interest  from  the  date, 
was  executed  by  the  defendant  and  Elizabeth  Lash,  and  the 
deed  herein  before  referred  to  was  also  drawn  up  by  Shober 
at  the  request  of  the  parties,  and  executed  as  a  funher  secu- 
rity. It  was  inevidence  also  that  at  this  time  the  defendant 
was  in  good  credit,  was  engaged  in  negro  speculations,  and 
that  his  father,  the  said  Christian,  was  in  his  service — that 
Bagge  was  an  old  friend  of  the  said  Christian — that  the  said 
Christian  was-  supposed  to  be  embarrassed,  if  not  insolvent, 
and  his  property  was  covered  by  fraudulent  alienations  to 
his  friends,  ^o  that  his  creditors  could  not  readily  reach  it — 
that  a  few  months  after  this  transaction,  he  confessed  judg- 
ment to  the  defendant,  without  any  evidence  of  debt,  for 
#120— that  at  the  instance  of  the  said  Christian,  executions 
were  levied  upon  property  of  the  said  Christian,  and  that 
at  the  sale  under  these  executions  every  article  of  property 
was  bid  off  at  a  single  bid  by  the  defendant,  except  one 
article  which  was  bid  off  by  the  said  Christian's  son-in-law 
— ^that  the  said  Christian  seemed  always  to  have  the  means 
of  paying  debts  which  he  chose  to  pay,  and  that  in  August 
and  November,  1831,  the  said  Christian  became  surety  for 
the  defendant  in  his  purchases  of  negroes,  and  that  the 
defendant  then  represented  him  as  perfectly  solvent,  and 
worth  at  least  three  thousand  dollars. 

Upon  this  evidence  his  Honor  charged  the  jury,  that  if 
^m  the  evidence  they  believed  that  Christian  Hauser  at 
the  time  of  the  loan  to  defendant,  was  insolvent  or  even  in 
doubtful  circumstances,  and  it  was  any  part  of  the  motive 
with  Bagge  in  making  the  loan  to  secure  the  debt  from  said 
Christian,  the  transaction  was  usurious,  the  bond  and  deed 
void,  and  they  should  find  a  verdict  for  the  defendant    The 
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Deo.  1838.  jury  foand  a  verdict  for  the  defendant ;  the  plaintiff  moved 
"shohb  f^r  *  ^^^  ^"*^1  because  of  misdirection  to  the  jury.  The 
new  trial  was  refused  and  judgment  rendered  for  the 
defendant,  from  which  the  plaintiff  appealed. 

This  case  was  argued  at  length  at  the  last  term  by 
Badger,  Jot  the  lessors  of  the  plaintiff,  and  by 
/.  T.  Morehead,  and  Boijderif   for  the   defendant,  and 
after  an  advisari  until  the  present  term,  the  opinion  of  the 
Court  wis  deUvered  by 

Gaston,  Judge,  who  having  stated  the  case  as  above, 
proceeded  as  follows  :  The  plaintiff  had  no  claim  to  recover 
except  upon  the  demise  of  Salathiel  Stone.  There  was  no 
evidence  of  title  in  Bagge,  and  if  Shober  ever  had  any  legal 
estate,  it  passed  by  his  conveyance  to  Stone.  The  correct- 
ness of  the  instruction  is  therefore  to  be  considered  in 
reference  to  his  demise. 

In  the  argument  of  the  case,  several  questions  of  law 
were  discussed,  which  heretofore  have  not  been  decided  in 
the  Courts  of  this  State.  As  well  on  this  account,  as  because 
of  their  importance  to  the  community  they  have  been 
considered  by  us  very  deliberately. 

On  the  part  of  the  plaintiff,  it  was  contended  that, 
admitting  the  debt  referred  to  in  the  deed  to  have  been 
tainted  with  usury,  and  therefore  the  bond  and  the  trust  to 
sell  for  payment  of  the  debt  void,  yet  the  deed  passed  the 
legal  estate  to  Shober.  In  support  of  this  position  it  was 
argued  that  the  statute  avoids  <*  bonds,  contracts  and 
assurances  for  payment  of  any  money  to  be  lent  upon 
usury ;  that  a  Court  of  Equity,  which  looks  upon  the  con- 
veyance of  the  legal  estate  as  formal  only  and  considers  the 
trusts  declared  as  the  substance  of  the  conveyance,  and 
which  has  jurisdiction  of  trusts  and  is  competent  to  decide 
on  their  character,  might  pronounce  the  deed,  to  the  extent 
of  these  trusts,  a  mere  security,  and  as  such  set  it  aside  upon 
payment  of  what  was  equitably  due  ;  but  that  at  law  the 
conveyance  is  absolute — contains  no  provision  whereby  the 
estate  thereby  granted  is  to  return  to  the  bargainors  on 
payment  of  the  money  lent,  and  therefore  it  is  not  in  the 
contemplation  of  a  Court  of  law  an  assurance  for  the  pay- 
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ment  of  money  "  avoided  by  the  statute.  It  seems  to  us  that  Dec.  1838. 
this  argument  could  not  be  answered  if,  in  determining  what  suober 
is  an  **  assurance  "  prohibited  by  the  statute,  we  are  to  be  H^„g„ 
governed  by  the  form  of  the  instrument,  and  are  not  at  lib- 
erty to  look  into  the  purposes  designed  to  be  accomplished 
by  it.  In  form  the  deed  is  a  bargain  and  sale  from  Hauser 
and  Lash  to  Shober,  and  they  are  the  only  parties  to  it. 
The  sum  of  85,  thereby  acknowledged  to  have  been  received 
from  Shober  is  the  consideration  of  the  sale,  and  raises  an 
use  to  Shober,  which  draws  after  it  the  entire  legal  estate. 
But  in  truth  there  was  no  consideration  passing  from  - 
Shober.  It  was  not  a  sale  to  Am,  or  to  any  other  person, 
and  if  the  pretended  bargainors  be  at  liberty  to  aver  and  to 
show  this  fact,  then  no  use  was  raised  to  Shober,  and  of 
course,  no  estate  passed  by  the. deed.  They  show  that  the 
deed  was  a  part  of  a  plan  between  Bagge  the  lender,  and 
Hauser  and  Lash  the  borrowers  of  a  sum  of  money,  by 
which  through  the  medium  of  a  sale  to  bo  made  by  Shober 
in  case  the  borrowers  did  not  pay  the  money,  its  payment 
might  be  assured  to  the  lenders.  They  show,  that  in  fact 
it  was  intended  as  a  security,  executed  as  a  security,  operated 
as  a  security,and  was  not  intended  nor  executed,  and  therefore, 
they  insist,  ought  not  to  operate  for  any  other  purpose.  The 
statute  denounces  all  assurances  for  the  payment  of  money 
loaned  on  an  usurious  contract,  and  is  entitled  to  receive  from 
every  Court,  not  ostensible  but  real  obedience.  It  must  be 
therefore  so  expounded  as  to  render  it  efficient  of  the  objects 
for  which  it  was  enacted.  It  is  the  duty  of  Courts  to  look  not 
merely  at  the  words  but  at  the  substance  of  the  transaction : 
on  the  one  hand  not  to  be  governed  by  the  words,  if  the  sub- 
stance go  to  defeat  the  provision  of  the  statute ;  and,  on  the 
other,  not  to  rely  on  the  words,  so  as  to  defeat  the  contract, 
if  in  substance  the  transaction  be  legal.  The  statute  meant 
to  put  it  in  the  power  of  every  borrower  to  impeach  every 
contract  made  on  usurious  terms,  and  to  treat  as  utterly  void, 
whatever  assurance  he  may  have  made  for  performing  that 
contract.  Whatever  may  be  the  form  of  the  contract — or 
the  form  of  the  assurance  for  compelling  its  execution,  he  is 
not  estopped  from  averring  the  usury.  He  has  averred  it 
here,  and  if  he  has  established  his  averment— the  necessary 
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Dec.  1838.  coosequence  seems  to  be  that  the  deed  itself  is  void ;  and  if 

i>HOB£R   void,  no  estate  passed  thereby. 

Hauskb.         ^^  ^^  ^  common  remark  that  Courts  of  law  do  not  notice 
j^.^^        trusts.    Certainly  they  do  not  for  the  purpose  of   adminis- 
moure-     tering  them,  for  this  is  the  peculiar  function  of  Courts  of 
Courts  W  Equity-    But  all  Courts  must  notice  the  legislative  will  duly 
notice*  °**' ©^P'^ssed,  and  therefore  deny  validity  to  what  that  will, /or 
trusts.       any  cause^  denies  a  legal  existence.    Suppose  a  conveyance 
they  do  not  Hiade  of  land  or  goods,  and  upon  the  face  of  it,  it  is  declared 
p^^'^^^fP^J'  that  the  same  is  made  in  trust  that  the  bargainee  shall  seP 
minister-    the  property  and  pay  himself  the  sum  of  money  therein  re- 
fof  this^"is  cited  to  be  advanced  as  the  consideration  thereof,  with  ten 
l^rlunc-   P®^  ^^"^"  J'lterest  thereon,  and  return  the  surplus  to  the  bar- 
tion  of      gainer.    Can  it  be  possible  that  with  this  corrupt  agreement 
Equity.     Staring  them  in  the  face,  a  Court  of  law  must  hold  the  con- 
cSu?t8      veyance  good,  and  leave  the  validity  of  the  trust  to  be  ex- 
must  no-    amined  by  a  Court  of  Equity  ?     It  is  immaterial  how  the 
g.siative     illegal  purpose  is  manifested,  whether  by  way  of  trust  or 
^pres^sid,  Covenant,  or  collateral  engagement ;  the  moment  that  illegal 
fore  de**'^  purpose  is  judicially  ascertained,  the  penalty  of  the  law  at- 
vaiidity  to  tachcs  to  the  denounced  transaction.     Thus  conveyances 
wilf /or  ^  made  with  intent  to  defraud  creditors  or  purchasers  are,  as 
deniesa*le-  *8*^°st  them,  avoided  by  statute.    Now  if  this  intent  appear 
gal  ejtis-    not  in  the  conveyance  of  the  legal  estate,  but  in  the  trusts 
for  the  grantor  thereby  declared,  or  by  secret  trusts  for  the 
terialTow  grantor,  a  Court  of  law  looks  through  the  formal  parts  of  the 
the  illegal  conveyance  to  the  object  intended  to  be  accomplished ;  and 

purpose  is  •'  •■  , 

manifest-  because  of  these  trusts^  declares  the  conveyance  itself  void, 
er*by  way  ^^d  holds  the  property,  notwithstanding  that  conveyance,  to 
covenant^'^  be  the  property  of  the  grantor— so  a  capacity  is  given  by 
or  coilater-  our  laws  to  religious  societies,  of  holding  property  conveyed 
memfthe  to  them  for  the  benefit  of  the  society.  But  if  a  conveyance 
tbariiiegai  ^^^^^^h  ^^  made,  is  discovered  to  have  been  made  upon  a 
purpose  is  secret  trust  for  others,  a  Court  of  law,  because  of  that  trust, 

judicially 

ascertain-  pronounces  the  conveyance  itself  void.  Trustees  v.  Dickin' 
penalty  of  ^o'^*  ^  Dev.  190.  In  ascertaining  what  is  a  *'  security  for  the 
t^chSTto^"  >'®P*y"'^'^^  ^f  money"  within  the  statute,  the  same  great  rule 
the  de-  IS  to  be  observed  which  has  been  established  for  determining 
traosac-  what  is  a  <'  loan  of  money"  under  the  statute ;  get  at  the 
^^         nature  and  the  substance  of  the  transaction,  according  to  the 
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true  intent  of  the  parties.    And  therefore  it  is  that  there  is  Die.  1838* 
no  instrument  whatever,  claiming  to  operate  merely  by  the  "shwumT 
assent  of  the  parties  thereto,  which  may  not  be  impeached  „  ^' 
at  law  for  usury.     Fines,  feoffments,  grants,  leases,  although       ""** 
in  form  executed  contracts,  may  be  averred  to  have  been  i!I5t?umc'S? 
executed  as  assurances  or  securities  upon  usurious   acrree*  '^^«i«^«''i 
ments ;  and  upon  such  averment  being  established,  are  as  to  operate 
much  avoided  thereby  as  bonds,  covenants,  notes,  or  other  Se^awn^t 
contracts  executory  in  form,  are  avoided  by  the  plea  of  usu-  tiL^tbcfe^ 
ry.     BurtorCs  case^  5  Co.  Rep.  69.     Fermon's  case^  4  Co.  *o»  ^^^^ 
Rep.  79.     Dodd  v.  Elringion^  Rail's  Rep.  31,  p.  18,  Co.  CTun"^^ 
Lit,  36.   4  a.     In  spite  of  every  effort  of  the  Courts  to  carry  ^^^^^f  *' 
into  complete  effect  the  legislative  will,  no  doubt  the  true  "f^'y- 
character  of  usurious  securities  is  very  frequently  concealed  feoffment^ 
under  cunning  contrivances ;  but  when  that  character  is  f/aM&*  al- 
seen,  whatever  may  be  the  contrivance,  the  Court  must  and  fo°m  «^ 
will  act  upon  the  transaction  such  as  in  truth  it  is.    The  ^^^^  ^^' 
cases  which  have  been  cited  by  the  plaintifPs  counsel,  do  not  be  airerred 
profess  to  be  decided  upoh  any  other  principle.     In  the  case  t^en"^cxe- 
of  Doe  V.  Chambers,  4  Camp.  1,  the  lessors  of  the  plaintiff,  ^'^  " 

•^  *^  '  aBturances 

who  were  the  assignees  of  the  bankrupt,  Trustram,  claimed  or  securi- 
title  to  the  premises  under  a  building  lease  for  53  years,  usuriolwa- 
which  had  been  made  to  the  bankrupt,  and  the  defendant  re-  fUJ  upon* 
sisted  the  recovery  by  showing  an  absolute  assignment  of  8"c*»  *w- 
that  lease  to  him  from  the  bankrupt.    The  assignees  insisted  establish'^ 
that  this  assignment  was  void  because  made  to  secure  the  much"-" 
payment  of  money  lent  at  usucious  interest.     They  showed  ^°*^^ 
that  the  assignment  was  made  in  consideration  of  the  sum  bonds, 
of  £900  advanced  by  the  defendant  to  the  bankrupt ;  that  Sote^"^ 
at  the  time  of  the  assignment  an  underlease  for  seven  years,  ^^^^^  ^"" 
at  the  rent  of  £70  a  year,  was  executed  by  the  defendant  to  ciitory  in 
Trustram,  with  a  covenant  of  the  defendant  to  reassign  in  ture,  are 
case  Trustram  should  repay  the  £900'at  any  time  within  the  [he^pi^^oJ 
seven  years,  and  with  covenants  on  the  part  of  Trustram,  u«u7« 
to  insure  the  premises,  keep  them  in  repair,  and  pay  the 
ground  rent  and  taxes.     And  they  further  showed  that  this 
assignment  and  under-lease  were  made  in  pursuance  of  an 
agreement  at  the  time  the  money  was  advanced.     If  the 
position  taken  by  the  plaintiff's  counsel  be  correct,  there 
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Dva  1838.  was  DO  ground  upon  which  the  assignment  could  be  declared 
SnoBBB   ^<>*d  at  law.     It  was  on  its  face  absolute.    Connected  with 
^^•-       the  under-lease  there  was  yet  no  provision  by  which  the  as- 
signment was  defeasible,  and  the  term  assigned  directed  to 
revest  on  the  payment  of  the  money  advanced.     There  was 
no  bond,  covenant,  or  other  engagement  on  the  part  of  the 
assignor  for  the  repayment  of  the  money  advanced.     The 
covenant  of  the  defendant  in  the  under-lease  only  made  him 
responsible  in  damages,  if  he  did  not  reassign  upon  payment 
of  that  sum.    Yet  the  assignment  was  held  to  be  void,  be- 
cause it  was,  according  to  the  intention  of  the  parties,  a  se- 
curity  for  the  repayment  of  £900,  lent  at  the  usurious  inter- 
est of  £70  per  annum.     In  the  language  of  the  Court,  the 
question  was,  "  whether  this  transaction  was  a  contrivance 
to  receive  usurious  interest  for  the  loan  of  money.     There- 
fore if  the  assignment  was  intended  as  a  security  for  the  ad- 
vance, and  not  as  a  purchase  of  the  lease,  it  is  void."     Again, 
**  the  defendant  advanced  money  by  way  of  loan  ;  and  it  was 
in  the  contemplation  of  the  parties  that  this  should  he  repaid; 
it  was  never  put  in  hazard  ;  and  interest  above  the  rate  of 
£5  per  cent,  was  to  be  paid  for  the  forbearance.     The  as- 
signment  executed  in  pursuance  of  this  agreement  is  there- 
fore voidy  and  the  legal  estate  is  in  the  assignees  of  the  bank- 
rupt."    It  is  true  that  the  very  learned  Judge  remarks  that 
the  <'  assignment  and  the  under-lease  are  parts  of  the  same 
agreement,  and  the  whole  must  be  received  together  ;  and 
that  without  the  covenant  to  reassign,  the. transaction  could 
not  be  set  aside  in  a  Court  of  Law  as  usurious.     It  might  be 
a  very  hard  bargain,  and  a  Court  of  Equity  might  grant  re- 
lief, but  the  assignment  would  be  sufficient  to  vest  the  legal 
estate  in  the  defendant."     In  other  words — if  the  transaction 
were  in  truth  what,  from  looking  at  the  assignment  alone,  it 

would  seem  to  be,  a  sale  out  and  out,  a  Court  of  Law  could 
not  pronounce  it  void,  because  then  there  would  be  no  pre- 
tence for  holding  it  a  security.  But  the  covenant  to  reassign 
contained  in  the  under-lease,  showed  that  it  was  in  the  con- 
templation of  both  parties  that  the  money  advanced  should 
be  paid — and  therefore,  according  to  the  intention  of  the  par- 
ties, the  assignment  was  a  security  for  the  repayment  of 
money  advanced  on  a  loan  at  usurious  interest.     The  case 
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of  Doe  on  demise  of  Grrimes  v.  Oooch^  3  Bam.  and  Aid.  Dso.  1838. 
664,  was  exceedingly  like  this.     It  was  the  case  of  an  as-    shobm 
signment  of  a  lease  from  a  debtor  on  one  day  and  a  reassign*  „  ^* 
ment  at  an  increased  rent  on  the  day  following  with  a  stip- 
ulation that  the  original  assignor  might  on  six  months  notice 
repurchase  the  lease,  and  it  was  left  to  the  jury  to  say 
whether  the  transaction  was  in  truth  a  purchase  and  a  lease 
from  the  purchaser,  or  only  a  security  upon  a  loan.    The 
jury  found  it  to  be  the  latter,  and  the  loan  usurious,  and  the  , 
assignment  void. 

On*  a  motion  for  a  new  trial  the  Court  refused  it,  saying 
the  true  question  is,  Was  this  a  purchase  or  a  loan  ?  If  the 
latter  was  the  case  then  whatever  might  be  the  forp  given 
to  it  by  the  parties,  it  will  not  vary  the  real  nature  of  the 
transaction,  nor  prevent  it  from  being  usurious.  The  same 
distinction  has  been  taken  in  an  old  case,  that  of  Cotteral  v. 
Harrington^  Brownlow,  180,  which  is  noticed  in  most  of  the 
elementary  treatises.  In  a  replevin,  the  defendant  avows 
under  an  annuity  (a  rent  charge)  for  £20  granted  for  years, 
payable  on  demand,  and  alleges  a  demand.  The  plaintiff 
demands  oyer  of  the  deed,  and  by  the  deed  it  appears  that 
for  £l  10,  one  rent  of  £20  was  granted  for  eight  years,  and 
another  of  £20  was  granted  for  two  years,  if  E,  R,  and  T, 
should  so  long  live ;  the  plaintiff  pleads  the  statute  of  usury 
and  sets  forth  the  statute  and  a  special  usurious  contract. 
Per  Curiam :  '*  If  it  had  been  laid  to  be  upon  a  loan  of 
money,  then  it  was  usury — if  it  be  a  bargain  for  an  annuity, 
it  is  no  usury ;  but  this  was  alleged  to  be  upon  a  lending/'  t 
It  is  difficult,  if  not  impossible,  we  admit,  to  reconcile  all  that 
was  said  by  the  learned  Judges  who  decided  the  case  of 
Den.  V.  Dodsj  1  Johns.  Cases,  1*8,  and  Flint  v.  Shelden^^lB 
Mass.  443,  with  the  doctrine  laid  down  in  the  cases  just  ex- 
amined, and  which  we  believe  to  be  the  true  doctrine  appli- 
cable to  this  subject ;  but  the  principles  on  which  these  de- 
cisions profess  to  be  bottomed  are  not  at  variance  with  it. 
The  former,  Den  v.  Dodds^  whether  well  or  ill  decided,  pro- 
ceeded avowedly  upon  two  grounds  ;  the  first,  that  the  con- 
veyance there  under  consideration  was  made,  not  cotempo- 
raneously  with  the  illegal  loan,  nor  for  the  purpose  of  assur- 
ing the  payment  of  money  borrowed,  but  was  made  afler 
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Dec.  1838.  the  day  of  payment  had  passed  and  in  satisfaction  of  ante- 
StaoBBB  cedent  debts :  and  secondly,  that  some  of  the  debts  were  free 
Hatobb.  ^^^^  ^^^  ^^^^  o^  usury.  Flint  v.  Skelden  was  determined 
upon  what  was  alleged  to  be  the  settled  construction  of  the 
Massachusetts  Statutes — that  parol  evidence  should  not  be 
received  of  an  illegal  trust  to  impeach  an  absolute  convey- 
ance. And  it  is  manifest  that  the  decision  would  have  been 
otherwise  if  the  instrument  in  that  case  had  been  in  i(s  terms 
substantially  a  security. 

^Tow,  independently  of  the  parol  evidence  in  this  case, 
no  one  can  look  at  the  deed  before  us  and  not  see  that  the 
sole  object  contemplated  by  it,  was  the  securing  of  the  debt 
therein  mentioned.  It  recites  a  bond  of  the  same  date 
executed  to  secure  payment  of  money  advanced.  Until  and 
unless  there  shall  be  failure  in  paying  that  bond,  the  bar- 
gainors are  to  retain  the  possession.  The  possession  is  to  be 
yielded  only  after  such  failure,  and  a  demand  of  the  creditor 
that  the  property  pledged,  be  sold  to  pay  the  debt.  If  the 
debt  be  paid  without  a  sale,  the  trustee  .is  to  re-convey  to 
the  bargainors.  If  the  land  be  sold,  all  the  proceeds 
remaining  after  payment  of  the  debt  and  the  expenses  of  the 
fiale,  are  to  be  paid  over  to  the  bargainees.  If  such  a  deed 
be  not  in  law  a  security,  then  the  enactments  of  the  statute 
against  usurious  assurances  would  seem  to  amount  to  but 
legislative  trifling.  Deeds  of  this  character  have  been 
regarded  witii  much  suspicion  and  distrust,  as  a  species  of 
irredeemable  securities  or  mortgages  rendered  absolute 
without  foreclosure.  If  we  add  to  this  quality  the  privilege 
of  exemption  from  the  legal  penalties  of  usury,  they  will 
become  invaluable  to  the^  extortioner  in  enabling  him  to  take 
from  his  needy  neighbor  *'  all  that  he  hath." 

It  has  been  further  insisted  on  the  part  of  the  plaintiff, 
that  If  the  deed  of  trust  can  be  regarded  as  a  security,  and 
therefore  void  or  voidable  if  set  up  by  Shober,  yet  that  after 
a  sale  has  been  made  under  it,  and  a  conveyance  executed 
to  the  purchaser,  it  ceases  to  be  a  security,  and  the  title  of 
the  purchaser  cannot  be  impeached  because  of  usury  in  the 
original  transaction.  To  this  position  we  are  unable  to  give 
our  assent.  We  take  the  rule  of  law  to  be  that  every  con- 
tract  wkich  is  founded  in  usury,  and  every  aecurity  given  to 
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cany  sach  contract  into  effect,  is  ipso  facto  void ;  and  neither  Dbc.  1838. 
thai  contract  nor  that  security  can  be  rendered  valid  by  the    shobxr 
subsequent  act  of  the  parties.    It  matters  not  whether  the  ^^^.^ 
contract  has  been  carried  into  execution — the  usurious  con- 
tract and  the  usurious  security  are  extinct  at  their  very 
inception.    We    also    take   the  law   to  be  settled  that  a 
stranger  must  take  heed  to  his  assurance  at  his  peril ;  and 
cannot  set  up  his  ignorance  of  the  corrupt  contract  in  sup- 
port  of  a  claim  or  title  derived  under  a  security    which 
originated  in  usury.     The  plaintiff's  counsel  contends  that 
although  the  rules  of  law  have  been  usually  so  laid  down, 
nevertheless  they  roust  be  understood  as  not  quite  so  rigid 
and  inflexible.    He  urges  that  the  usurious  contract  and 
security  are  not  absolutely  void,  but  voidable  only  ;  for  that 
when  an  acdon  is  brought  thereupon,  the  borrower  must 
aver  the  usury  ;  and  if  the  form  of  action  permit,  he  must  aver 
it  by  special  plea,  or  he  is  forever  concluded :  moreover, 
that   if  the  borrower  pays  the   usurious  debt  he  cannot 
recover  it  back,  as  money  had  and  received ;  which  he 
ought  to  be  permitted  to  do,  if  the  contract  were  utterly 
void.     It  does  not  follow  that  a  contract  is  merely  voidable, 
and  not  void,  because  the  rules  of  pleading  require  that  the  foif^'that 
matter,  bv  reason  whereof  validity  is  denied  to  it,  should  be  a  contract 
brought  legitimo  ordine  to  the  notice  of  the  Court.     The  voidable 
great  object  of  the  rules  of  pleading  is  to  apprise  the  adverse  "°^  "JJ. 
party  of  the  ground  of  defence  so  that  he  may  be  prepared  cause  the 
to  contest  it,  and  may  not  be  taken  by  surprise.     Some  of  pleading 
the  distinctions  made  by  these  rules  are  very  subtle,  and  the  thl^the 
reasons  for  them  are  not  always  obvious.    Thus  it  is  laid  matcer,  by 
down  that  where  a  bond  is  void  at  common  law  ab  initiot  whereof 
the  defendant  may  give  such  matter  in  evidence  under  the  denied'to' 
general  issue,  but  where  it  is  void  ah  initio  by  reason  of  *i^?**°"*u. 
statute,    such    matter    should    be    pleaded   speciaHy,  sndugUimo 
Whelfdale*s  case^  in  5  Coke,  is  cited  as  authority  for  the  posi-  the^court. 
tion.    Yet  it  is  certain  that  in  many  cases,  the  defendant 
k  not  permitted  upon  the  general  issue  to  go  into  evidence 
to  show  a  bond  void  because  of  illegality  at  common  law, 
(See  Chitty's  Rep.  1154,  and  Cotton  v.  Goodrich^  2  Black. 
1108),  and  equally  certain  that  he  has  been  permitted  thus  to 
show  it  void  by  an  act  of  Farliamenty  Thompson  v.  Bock  4 


v^ 
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Dbo.  1838.  Man.  and  Sel.  399.  There  is  however  an  acknowledged 
Shobbb  propriety  in  requiring  a  plea  of  usury  to  a  specialty.  The 
Haussa.  ^^rrupt  contract  ought  to  be  particularly  set  forth,  and  the 
usurious  interest,  that  the  par^y  may  know  what  to  answer. 
The  party  against  whom  it  is  pleaded  may  be  aware  of  the 
contract,  but  he  cannot  otherwise  know  in  yirhat  particulars 
it  is  meant  to  be  assailed  or  wherein  the  other  side  imputes 
vice  to  it.  Hill  v.  Montague^  2  Man.  and  Sel.  337.  Nay, 
there  appears  to  be  good  reason  in  the  doctrine,  although  it 
has  been  doubted,  tl^at  a  specifilty  cannot  be  avoided  because 
of  usury  appearing  in  the  condition,  but  the  facts  must  be 
pleaded,  and  the  defendant  cannot  demur ;  for  peradventure 
th6  plaintiff  may  show  that  the  apparent  usury  was  by  mis* 
take,  and  there  was  no  corrupt  agreement  between  the 
contracting  parties — Buckley  v.  Guildbank^  Cro.  Jas.  678. 
That  the  party  shall  be  concluded  from  afterwards  averring 
usury,  if  he  will  not  do  it  when  he  has  an  opportunity 
of  bringing  it  forward  by  plea,  establishes  no  more  than  that 
the  law  requires  of  every  man  to  make  defence  in  due  order 
and  dpt  seasons,  and  that  after  a  judgment  is  rendered,  he  is 
precluded  from  availing  himself  of  any  pre-existing  matter 
which  might  have  been  set  up  as  a  bar  to  the  recovery.  If  a 
man  vrill  not  plead  to  a  forged  bond  or  one  utterly  void  by 
reason  of  fraud,  he  cannot  after  judgment  rendered  aver 
the  forgery  or  fraud  for  relief — Transit  in  7  em  adjudicatam. 
Yet  such  is  the  solicitude  of  Courts  to  carry  the  enactments 
of  the  statute  into  full  execution,  that  when  a  judgment  has 
been  entered  up  by  confession^  and  execution  thereon  issued, 
even  after  time  asked  and  given,  they  will  regard  such  a 
judgment  in  the  nature  of  an  assurance  given  by  the  bor- 
rower ;  set  aside  the  execution ;  vacate  the  Judgment,  and 
order  the  warrant  of  attorney  to  be  delivered  up  and  can- 
celled •n  the  ground  of  usury,  without  compelling  the  party 
to  pay  what  is  equitably  due.  Their  language  is,  '*we 
cannot  impose  such  terms — the  instrument  is  void — -jt  is  not 
good  at  law.''  Roberts  v.  Goff,  4  Barn,  and  Aid.  92.  The 
inability  of  the  borrower  to  recover  from  the  lender,  money 
actually  paid  upon  an  usurious  contract,  does  not  result  from 
the  contract  being  voidable  and  not  void.    If  it  were  voidable 

The  inabii-  only,  then  by  the  payment,  he  confirmed  the  contract  and 
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could  not  recover  the  usurious  excess,  which  he  certainly  Dxo.  1838. 
may.    The   contract   is   absolutely    void.     The  apparent     shobsb 
creditor  has  no  right  to  a  cent  of  it — but  he  may,  with  a  clear  ^^^g^^ 
conscience  keep  what  was  in  conscience  due  to  him ;  and  if 
the  borrower  has  voluntarily  paid  that^  then  volenti  nan  Jit  boirowex 

«'«4«#«-«'/T  *o  recover 

injuria.  ^^^^  jl^^, 

It  has  been  said  that  the  sale  in  this  case  to  Stone,  lender, 
cannot  be  distinguished  from  one  in  which  the  title  would  tuaiiy  paid 
be  good— as  where  a  borrower  executes  a  letter  of  attorney  uaulio'iw 
authorising  the  lender  to  sell  property  in  payment  of  the  contract 
usurious  debt,  the  vendee's  title  would  not  be  affected  by  the  result  from 
usury.     If  it  would  not,  it  is  because,  in  that  case,  the  vendee  Iract^beiog 
would  derive  title  directly  from  the  borrower,  and  if  Ae  be  a  voidable    . 
stranger  to  the  usury,  he  sets  up  no  claim  under  an  usurious  void,    if  it 
security.     But    in    this  case  it  was  indispensable  for  the  Tbu  oniy^ 
vendee  to  show  title  in  his  immediate  vendor,  for  if  the  latter  It®"  ^l 

'  tne  pay- 

had  none^  he  could  confer  none — and  he  had  no  title  if  the  ment,  he 

law  annulled  the  conveyance  to  him,  because  it  was  tainted  the  cod- 
with  usury.    If  Indeed  Stone  had  required  of  the  defendants  JJ^"^*|^  '"^ 
to  join   with   the  trustee    in  xthe  conveyance,   then    herccoyenhe 
would  nave  been  m  a  situation  analogous   to   that    sup-eiceoe, 
posed — then  he  might  have  made  title  directly  from  the^ruiDiy 
defendants   upon   a    new    and  distinct  contract  between  ™"y*  ™ 
him  and  them,  and  this  contract  being  free  from  illegality,  absolutely 
his  title  under  it  would  have  been  valid.    But  a  mere  Apparent  ^ 
derivative  title  cannot  be  better  than  that  from  which  it  is  "editor 

has  DO 

derived,  and  according  to  our  opinion  upon  the  first  question  nght  to  a 
nothing  passed  by  the  deed  from  the  defendants  to  Shober,  bu"\w  * "" 
if  that  deed  was  a  collateral  security  for  the  payment  of  an  ""J^^^ 
usurious  debt.     The  csLse  of  Jackson  on  dem.  of  Bartlettv.cof^- 
Henry,  10  John.  185,  has  been  passed  upon  us  as  a  decision  keep  w^at 
in  point.    There  are  several  observations  to  be  found  in  the  ^"sSence 
opinion  delivered  in  that  case,  which  considered  per  se,  would  ^P^  ^^ 
seem  favorable  to  the  purpose  for  which  the  case  has  been  if  the  bor- 
cited.     In  that  opinion  the  decisions  in  CtUhbert  v.  Haley,  8  ^voiuntari- 
Term  390,  Ellis  v.   Wares,  Cro.  Jas.  33,  and  Hussey  v.  ^^^„ 
Jacob,  1  Ld.  Ray.  18,  are  quoted  with  approbation,  in  which  vo^fi  non 
it  was  held  that  if  the  maker  of  an  usurious  note  executed  a     *"-^'*'^' 
bond  for  for  the  amount  to  an  indorsee  of  the  note,  who  Jh^S^'^'"" 
had  received  it  for  valuable  consideration^  and  without  ^m  the 
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P«o.  1838.  notice  of  the  usary,  the  bond  is  not  affected  by  the  usury 
Shomb,  between  the  maker  and  the  payer  of  the  note.    Assuredly » 
Hausu.  ^^  "  ^^^*  ^^^  ^^^  bond  is  a  new  contract  between  the  borrower 
trutt    h  d  *"^  *  ^AtVrf  person,  and  is  wholly  untainted  by  any  corrupt 
required     agreement.     But  can  the  lender,  or  the  trustee  of  the  lender, 
rower  to    ^Y  ^^Y  ^^  ^^  assignment,  make  that  good  and  effectual 
{he  tras?    ^^^^  ^*^  unlawful  and  void  in  its  inception  ?     It  is  further 
in  the  coo-  remarked  in  the  opinion  referred  to,  that  in  the  construction 
then  h?    of  the  Statute  of  27  Eliz. — against  fraudulent  conveyances — it 
have  made"  *  ^®"  Settled   principle  that  a  purchaser  for  a  valuable 
title  direct-  consideration  without  notice,  has  a  good  title  although  he 
tbebor-     purchases  of  one  who  had  obtained  the  conveyance  by 
2^^^'^^11'J'fraud;  and  the  true  reason  id  assigned  for  this  established 
distinct      principle,  viz.  that  the  statute  by  an  express  provision,  excepts 
with  him,  the  case  of  such  a  purchaser  from  the  denunciations  of  the 
contract    Statute;   but    the    statute  which  we  are   now  expounding 
frorn^  n^  contains  no  exception — and  therefore  we  can  make  none. 
gaiity,  his  The  true  ground,  however,  upon  which  the  case  of  Jackson 
it  woaid    ▼•  Henry  was  decided,  is  so  distinctly  set  forth  in  the  subse- 
vaS.*'^°  quent  case  of  Jackson  on  dem,  of  Sfembury  v.  Dominick, 
14  John.  435,  that  we  cannot  regard  it  as  sanctioning  in  the 
least  the  position  for  which  it  was  introduced.     That  prin- 
ciple is,  that  a  statute  of  New  York,  (to  which  we  have 
nothing  analogous  here)  makes  a  sale,  under  a  power  in  a 
mortgage  to  a  bona  fide  purchaser,  without  notice  of  usury 
in  the  mortgage,  a  valid  and  complete  title.     The  inconven- 
ience which  would  result  to  the  community,  from  permitting 
the  titles  of  innocent  persons  at  sales  under  deeds  of  trust  to 
be  destroyed  by  showing  usuiy  between  the  debtor  and 
creditor,  has  been  urged  with  great  force,   and  has  been 
sensibly  felt.     It  is  to  be  remarked,  however,  that  there  are 
inconveniences  of  a  very  serious  kind  that  would  probably 
follow  from  holding  such  titles  exempt  from  this  scrutiny. 
Needy  borrowers  are  not  free  agents.     In  the  pressure  of 
the  moment,  they  will  assent  to  any  terms  however  extor- 
tionate and,  oppressive,  and  execute  any  instrument  asked 
for  as  securities.    If,  the   moment  a  sale  is  made,  their 
mouths  are  closed  to  impeach  the  validity  of  a  deed  of  trust, 
as  an  usurious  security,  they  may  be  stripped  of  their  home, 
their  all,  for  little  or  nothing — ^while  the  purchaser  may  be 
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but  the  secret  agent  of  the  creditor ;  and  thiu  the  most  D^a  1838, 
valuable  provisions  of  the  statute,  designed  for  his  protection,  "shqbJm" 
be  rendered  nugatory.     It  is  to  be  remembered  too  that  nj^^ 
purchasers  may  avoid  this  dreaded  hazard  by  refusing  to  buy 
unless  the  debtor  will  join  in  the  conveyance  or  there  be 
proper  covenants  for  title,  and  moreover  if  a  purchase  be 
made  bonaJUk^  the  debtor  standing  by  and  encouraging  thejf  ^p^f. 
sale,  or  by  his  silence  practising  a  fraud  upon  tlie  purchaser,  ^^^ase  bo 
though  a  court  of  law  will  be  compelled  to  hold  that  no  title  ji(U,  the 
passed,  a  court  of  equity  is  competent  to  remedy  the  mis-  gfa^'„g 
chief.    But  on  whichever  side  the  balance  of  inconveniences  ^y  *"4  •"- 

courafiing 

may  be  found,  we  have  but  to  execute  the  law,  such  as  we  the  sale,  or 
find  it ;  and  must  leave  the  consideration  of  these  to  another  le^ce'prac- 
department  of  the  government.  u^^If  [hT* 

Having  arrived  at  the  conclusion  that  the  deed  of  trust  in  purchaser, 
this  case  was  absolutely  void,  if  the  debt  for  the  security  of  coort  of 
which  it  was  executed  were  usurious  ;  and  that  a  sale  under  compelled 
it  by  the  trustee  did  not  purge  the  usury  and  could  not  give  HJ^^^  ^_ 
legal  operation  to  the  deed,  the  only  remaining  inquiry  is,  tie  passed, 
whether  his  Honor's  charge  on  the  question  of  usury  be  of  thocon- 
correct.     It  is  to  regretted  that  the  case  did  not  set  forth  JhftrSstSi 
the  allegations  of  the  respective  parties,  and  the  questions  being  to 
of  law  raised  upon  these  allegations,  so  that  we  might  dis- usurious 
tinctly  perceive  the  application  of  the  charge  to  the  matters  ^^J'^^ 
controverted.    The  case  states  simply  the  evidence  given,  equity  i»   . 
imd  then,  in  very  general  terms,  an  instruction  from  the  to  remedy 
Court  for  the  guidance  of  the  jury  in  their  finding  upon  that  chLT.*" 
evidence.     But  it  purports  to  set  forth  all  the  evidence,  and  * 

to  direct  the  attention  of  the  jury  to  the  only  questions  of 
fiict  which,  upon  that  evidence,  it  was  material  for  them  t^ 
consider.  We  are  obliged  therefore  to  understand  it  as 
tantamount  to  an  instruction,  that  if  Christian  Hauser  at  the 
time  of  the  loan  to  the  defendant,  was  in  doubtful  circum- 
stances, and  the  securing  of  his  debt  to  Bagge  constituted 
any  part  of  the  motive  of  the  latter  in  making  the  loan  to  the 
defendant,  then  in  law  such  loan  was  usurious.  Thus  under- 
standing the  instruction,  we  hold  it  to  be  erroneous.  To 
constitute  a  loan  usurious,  it  is  necessary  that  there  should 
be  an  agreement  between  the  parties  for  the  lender  to  take 

14 
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Dia  1838.  a  greater  profit  by  way  of  discount  or  interest  on  the  amount 
Thobkb  loaned,  than  after  the  rate  of  six  dollars  for  the  forbearance 
BUvMR  ^^  ^"®  hundred  dollars  for  one  year.  It  signifies  not  in  what 
shape  the  agreed  profit  upon  the  money  lent  is  to  accrue  ; — 
it  isr  sufllicient  that  such  profit  should  exceed  the  legal  rate  in 
order  to  bring  the  transaction  within  the  statute.  It  is  also 
wholly  unimportant  in  what  form,  by  what  device  or  under 
what  pretence  this  reservation  of  unlawful  profit  be  made, 
if,  according  to  the  agreement  of  the  parties,  it  is  designed 
as  a  profit  upon  the  sum  advanced.  But  the  hope  or  confi- 
dent expectation  of  some  collateral  benefit  from  making  the 
loan  does  not  necessarily  show  that  there  was  a  corrupt 
agreement  to  take  exhorbitant  interest.  It  may  indeed 
excite  a  suspicion—and  in  some  cases  a  very  strong  sus- 
picion —that  such  was  the  agreement  in  fact.  Nay,  when 
it  distinctly  appears  that  the  lender  is  to  receive,  and  the 
borrower  to  part  with  something  valuable  besides  the  lawful 
interest  on  the  sum  lent — and  there  is  no  consideration  shown 
other  than  the  loan  for  this  additional  advantage  to  the 
lender,  or  the  consideration  shown  is  plainly  inadequate,  the 
influence  of  an  usurious  contract  is  so  irresistible,  that  it  is 
properly  regarded  as  an  inference  of  law.  We  hold  there- 
fore that  the  instruction  would  have  been  perfectly  correct, 
had  it  stated  that  a  requisition  by  the  lender  of  the  borrower, 
as  a  condition  of  the  loan,  to  take  up  the  notes  of  an  insol- 
vent man  or  one  in  doubtful  circumstances  would  per  se  be 
usury  in  law — and  that  if  the  securing  of  this  doubtful  debt 
formed  any  part  of  the  lender's  inducement  to  make  the 
loan,  it  raised  a  suspicion  of  an  agreement  for  more  than 
Hwfiil  interest,  upon  the  money  lent,  which  called  for  an 
explanation  on  his  part ;  and  that  unless  upon  this  explanation 
the  jury  believed  that  in  truth  there  was  no  such  agreement, 
it  would  be  their  duty  to  find  the  transaction  usurious. 
There  were  circumstances  —strong  circumstances — fit  to  be 
considered  by  the  jury  as  explanatory  of  the  actual  agree- 
ment.' Christian  Hauser  was  the  father  of  the  defendant — 
in  his  employment ;  and  in  the  most  confidential  relations  with 
him.  He  had  ability  to  pay  debts  when  he  was  willing,  and 
manifested  more  than  ordinary  willingness  to  pay  demands 
which  the  defendant  either  had  or  pretended  to  have  against 
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him.  It  was  not  shown  what  disposition  the  defendant  had  Die  1838. 
made  of  his  father's  notes.  The  defendant  knew  of  their  shoub 
existence  when  he  applied  for  the  loan,  and  proposed  to  ^^' 
make  himself  personally  responsible  therefor.  Now  if  the 
father's  notes,  though  doubtful  when  Bagge's  property,  were 
worth  in  the  son's  hands  the  money  which  they  called  for : 
or  if  the  father  had  requested  his  son  to  take  up  these  notes, 
and  he  had  agreed  to  do  so — or  if  Bagge  bovafde  beKeved 
the  facts  to  be  such  as  are  here  supposed,  then  in  truth  Bagge 
did  not  intend  to  take  a  higher  profit  upon  the  sum  loaned  to 
the  defendant  than  the  lawful  interest,  and  there  was  not 
ihe  corrupt  agreement  which  the  statute  denounces. 
Whether  the  evidence  would  have  induced  the  jury  to  draw 
any  of  these  inferences,  it  becomes  us  not  even  to  conjecture. 
But  we  decidedly  think  it  was  relevant  and  tended  to  estab- 
lish them— and  if,  in  the  judgment  of  the  jury,  it  did 
establish  any  one  of  them — their  verdict  ought  to  have  been 
for  the  plaintiff. 

Upon  this  view  of  the  case,  we  think  it  our  duty  to 
reverse  the  judgment  and  remand  the  cause  for  a  new  trial* 

P£R  CuRiiiM.  Judgment  reversed. 


THE  STATE  v.  JOHN  P.  FAUCETT. 

In  an  indictment  for  retailing  spirituous  liquors  by  the  amail  measure  withoat  m 
license  under  the  statute  of  1825  (I  Rev.  Stat.  ch.  34,  sec.  81),  it  is  necessary 
to  aver  that  the  retailing  was  to  some  particular  person  or  persooa,  or  to 
some  person  or  persons  to  the  jurors  unknown. 

This  was  an  indiciment  tried  before  his  Honor  Judge 
Pearson  at  Caswell  on  the  last  circuit.  The  indictment 
was  as  follows :  '*  The  Jurors  for  the  State  upon  their  oath 
present  that  John  F.  Faucett,  late  of  the  County  of  Caswell, 
labourer,  on  the  seventh  day  of  May  1838,  with  force  and 
arms  in  the  County  of  Caswell  aforesaid,  did  sell  and  retail 
spirituous  liquors  by  the  spaall  measure,  to  wit,  by  a  measure 
less  than  a  quart,  without  first  having  obtained  a  license  ac- 
cording to  law  so  to  do,  against  the  form  of.  the  statutes  in 
such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  State/'    The  defendant  was  convicted,  and 
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'  1888.  mQyed  in  arrest  of  judgment  because  the  indictment  did  not 
Stati    aver  that  the  retailing  was  to  any  particular  person  or  per- 
.  FAucnr.  SOUS.   This  motion  was  overruled,  and  judgment  pronounced, 
from  which  the  defendant  appealed. 
^     No  counsel  appeared  for  the  defendant  in  this  Court. 
The  Attorney' GeiieraU  for  the  State. 

Daniel,  Judge.  The  Statute  (1  Rev.  Stat.  ch.  84,  sec. 
81,)  declares  that "  if  any  person  shall  retail  spirituous  liquors 
by  the  small  measure,'  in  any  other  manner  than  is  permitted 
by  law,  such  person  or  persons  so  offending  shall  be  subject 
to  indictment,  and  upon  conviction  shall  be  fined  at  the  dis- 
cretion of  the  Court  a  sura  not  less  than  five  dollars  for  each 
and  exitry  offence^  In  an  indictment  for  an  offence,  it  is  not 
sufficient  to  charge  the  defendant  generally  with  having 
committed  it,  but  all  the  facts  and  circumstances  constituting 
the  offence  must  be  specially  set  forth,  every  necessary  in- 
gredient in  the  offence  must  be  set  forth.  In  an  indictment 
for  extortion  charging  that  the  defendant  took  extorsively 
for  every  horse  so  much,  and  for  every  twenty  sheep  so 
much,  was  holden  bad,  because  it  charged  the  defendant 
with  extortion  generally,  and  not  upon  any  particular  per- 
son. Rex  V.  Roberts f  4  Mad.  103.  So  when  a  constable 
was  indicted  for  behaving  badly  and  negligently  in  the  exe- 
cution of  his  office  without  specifying  any  particular  instance 
of  negligence.  Rex  v.  Wilherington^  1  Stra.  2.  The  only 
exception  to  this  rule  are  indictments  against  a  common 
barrator,  a  common  scold,  for  keeping  a  common  gambling 
house,  or  bawdy  house,  without  stating  those  circumstances 
which  it  may  be  necessary  to  give  in  evidence  to  show  that 
it  is  a  house  of  that  description.  The  facts  and  circum- 
stances which  make  up  the  body  of  the  offence,  should  be 
stated,  that  the  defendant  may  determine  the  species  of  of- 
fence they  constitute,  in  order  that  he  may  prepare  his  de- 
fence accordingly — that  he  be  enabled  to  plead  a  conviction 
or  acquittal  upon  this  indictment.  Archb.  C.  Prac.  41,  42. 
It  seems  to  us  that  the  statute  on  which  the  defendant  was 
indicted,  constitutes  each  and  every  act  of  unlawful  retailing 
a  distinct  offence.  The  indictment  charges  that  the  defend- 
ant ^did  ^11  and  retail  spirituous  liquoiV' — but  the  vendee 
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or  vendees  are  not  named  ;  nor  does  it  state  that  they  are  Dao.  less. 
persons  unknown.     This  way  of  charging  the  bffence  seems    stats 
to  OS  according  to  the  above  authorities  to  be  too  general,  p^  ^- 
Certainty  to  a  certain  extent  in  general,  is  always  required 
in  framing  indictments.     Co.  Litt.  303,  &  Rex  v.  Longj  5 
Co.  121,  a.    Archb.  C.  Prac.  43.  On  this  indictment  the  de« 
fendant  could  not  well  know  how  to  defend  himself.    He 
might  have  been  surprised  on  the  trial  by  testimony  on  be- 
half of  the  State,  which  if  the  charge  had  been  more  partic- 
ular and  had  stated  the  name  of  the  vendee  of  the  spirituous 
liquors,  he  could  have  repelled  by  other  evidence,    State  v. 
Blythe,  Ante,  vol.  1, 1U9. 

The  judgment  we  think  must  be  reversed. 
Fbr  Curiam.  Judgment  reversed. 


THE  STATE  «.  ANDREW  HEMPHILL,  et  al. 

An  indictment  charing  a  forcible  trespjies  for  taking  a  slain  deer,  is  not  sup- 
ported by  evidence  of  the  forcible  taking  of  a  deerskin  severed  from  the  body 
of  the  deer. 

The  defendants  were  tried  at  Burke  on  the  last  circuit 
before  his  Honor  Judge  Dick,  upon  an  indictment  for  forci- 
bly and  with  a  strong  hand  taking  from  the  possession  of  the 
prosecutor  a  slain  deer.  The  evidence  offered  showed  that 
the  defendants  were  hunters,  and  were,  with  their  dogs,  in 
chase  of  the  deer,  and  that  the  prosecutor,  not  being  one  of 
the  hunting  party,  shot  and  killed  the  deer.  A  dispute  arose 
between  the  defendants  and  prosecutor  as  to  who  had  the 
better  title  to  the  game  thus  taken.  They  compromised  the 
matter ;  and  it  was  agreed  that  the  deer  should  be  then 
skinned,  and  that  the  carcass  should  be  the  property  of  the 
defendants,  and  the  skin  should  be  the  property  of  the  pros- 
ecutor. In  pursuance  of  this  agreement,  the  deer  was 
skinned ;  and  the  defendants  immediately  thereafter,  with 
strong  hand,  took  the  skin  from  the  possession  of  the  prose* 
cutor.  His  Honor  was  of  opinion,  and  so  instructed  the  jury, 
that  this  evidence  supported  the  indictment.    The  jury  found 
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Die.  183a  the  defendants  guilty,  and  judgment  being  pronounced  there- 

StatiT"  ^^>  ^^'^  defendants  appealed. 
H   ^  LL.       ^^  counsel  appeared  for  the  defendants  in  this  Court. 
The  Attorney  General^  for  the  State. 

Daniel,  Judge,  after  stating  the  case  as  above,  proceed- 
ed :  It  is  not  necessary  for  us  to  decide  the  question  who  in 
law  was  entitled  to  the  slain  deer,  if  no  agreement  had  been 
made  between  the  parties  concerning  it.  The  parties  hav- 
ing first  disputed  the  title,  are  now  bound  by  the  compromise 
and  agreement.  The  carcass  was  by  the  agreement  the 
property  of  the  defendants ;  the  skin  when  severed  from  the 
body  of  the  deer,  was  the  property  and  in  the  possession  of 
the  prosecutor.  We  do  not  agree  with  the  Judge,  that  the 
evidence  of  a  forcible  trespass  in  taking  a  deer  skin  severed 
from  the  body,  will  support  an  indictment  charging  the  de- 
fendants with  forcibly  taking  a  slain  deer.  These  articles  of 
property  are  very  different  and  distinct.  If  a  man  indicted 
for  forcibly  taking  one  species  of  personal  property,  could 
be  convicted  by  proof  that  he  took  another  species  of  per- 
sonal property,  no  man  would  know  how  to  defend  himself: 
— ^be  would  be  constantly  liable  to  be  entrapped.  We  are 
of  opinion  that  there  must  be  a  new  trial. 

Per  Curiam.  Judgment  reversed. 


BENJAMIN  P.  PARROTT  v.  BENJAMIN  HARTSFIELD. 

The  owDcr  of  sheep  is  justified  in  kilting  •  dog  which  had  destroyed  some  of  his 
sheep,  and  returned  upon  his  premises  apparently  for  the  purpose  of  destroy- 
ing others,  although  the  dog,  at  the  time  he  is  killed,  be  not  in  the  very  act  of 
destroying  or  worrying  the  sheep ;  and  although  it  be  not  shown  thai  the 
owner  of  the  dog  was  cognisant  of  his  bad  qualities,  or  that  there  was 
no  other  means  of  preventing  the  injury. 

This  was  an  action  of  trespass  vi  et  arhis  for  killing  a 
dog — Pleas — General  issue  and  Justification. 

On  the  trial  at  Lenoir  on  the  last  circuit  before  his  Hon- 
or Judge  TooMER,  the  ownership  and  possession  of  the  dog 
by  the  plaintiff,  and  the  killing  by  the  defendant  were  not 
denied.    The  defendant  in  support  of  his  plea  of  justifica- 
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tion,  then  proved  that  on  a  certain  day  about  sunrise  in  the  Dbc.  1838. 
morning,  the  dog  was  discovered  in  his  enclosed  pasture  in  'Ylnm 
the  act  of  killing  his  sheep  ;  that  two  of  the  sheep  had  been    „  ^'  ^ 
killed,  and  four  others  dangerously  wounded ;  that  the  de-    fikld. 
fendant  was  notified  of  the  fact  and  went  in  pursuit  of  the 
dog  with  his  gun ;  that  the  dog  escaped  at  that  time,  but  re- 
turned about  two  hours  afterwards  to  the  premises  of  the 
defendant,  and  was  near  the  pasture  fence  where  the  sheep 
were,  when  the  defendant  saw  him,  and  immediately  shot 
and  killed  him.    The  plaintiff  insisted  that  in  order  to  sup- 
port the  plea  of  justification,  the  defendant  must  prove  that 
be  could  not  otherwise  preserve  his  sheep,  than  by  killing 
the  dog,  or  that  the  dog  was  shot  in  the  very  act  of  killing 
the  sheep,  and  desired  the  Court  so  to  charge  the  jury.     His 
Honor  instructed  the  jury  "  that  the  defendant  was  justified 
in  killing  the  dog,  if  the  evidence  satisfied  them  that  the  dog 
had  destroyed  the  sheep,  and  had  returned  two  hours  there- 
after, and  was  on  the  premises  of  the  defendant  near  his 
pasture,  under  circumstances  calculated  to  produce  a  belief 
in  an  ordinary  man,  that  the  dog  was  lurking  about  the  en- 
closure to  commence  again  the  work  of  destruction,  and  was 
killed  under  a  reasonable  apprehension  that  it  was  necessary 
to  prevent  a  repetition  of  the  mischief."    The  defendant  had 
a  verdict  and  judgment,  and  the  plaintifi*  appealed. 
/.  H.  Bryanj  for  the  plaintiff. 

Badger  and  Devereux^  for  the  defendant. 

Gaston,  Judge.  The  exception  taken  by  the  plaintiff  to 
the  instruction  of  the  Judge,  is  not  in  our  opinion  well  found- 
ed. The  law  authorizes  the  act  of  killing  a  dog  found  on  a 
man's  premises  in  the  act  of  attempting  to  destroy  his  sheep, 
calves,  coneys  in  a  warren,  deer  in  a  park,  or  other  reclaimed 
animals  used  for  human  food  and  unable  to  defend  them- 
selves. Wadhurst  v.  Damme,  Cro.  Jm.  45.  Barrington  j 
V.  JSltmeril,  3  Lev.  28.  Leonard  v.  Wilkins^  9  John.  233.  T*^ 
Nor  is  it  essential  to  the  defendant'*  '|  ustification  that  the 
owner  of  the  dog  should  be  cognisant  of  his  bad  qualities, 
or  that  there  was  no  other  mode  of  defending  the  things  as- 
sailed. Com.  Dig.  Pleader,  3  m.  33,  1  Sid.  336.  The  law  is 
different  where  the  dog  is  chasing  animals  ^r<8  natura,  such 
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Dbo.  1838.  as  hares  or  deer  in  a  wild  state,  or  combating  with  another 
Pabbott^  ^!^g'    ^Q  these  cases  a  necessity  for  the  act  of  killing  must 
Habts-    ^  ^^de  out,  or  the  killing  will  not  be  justified.     Wnght  v. 
FiBLD.     RamscoU  1  Saun.  82.     Vere  v,  L'/.  Cawdor^  1 1  East.  567. 
doRl^cha-  ''^'*®  object  of  the  law  in  conferring  this  authority  is  not  to 
sinff  ani-    punish  past  wrongs,  but  to  prevent  wrongs  impending  or 
nature,  or  menaced.     It  may  therefore  be  exercised  before  the  injury 
Sg^wiih    ^  l>6guD,  if  in  truth  it  be  imminent — for  otherwise  the  pre- 
another     ventivc  remedy  may  be  too  late.     Thus  in  the  case  of  Wad^ 
cesaity  for  hurst  V.  Damme,  the  plea  was  that  the  dog  had  killed  conies 
mueu^be™  before,  and  defendant  finding  the  dog  run nm^  at  conies  (not 
"'life  kSi-  ^  ^^^  ^^^  ^^  killing  them)  he  there  killed  the  said  dog.     So 
ing  will     in   Barrington  v.    Turner,  the  justification   was  that  the 
justified,     hounds  had  chased  a  deer  in  the  defendants  park  and  killed 
her,  and  to  prevent  further  mischief  by  them  the  defendant 
took  and  killed  them.    In  this  case  the  plaintiff's  dog  had  ac- 
tually killed  several  of  the  defendant's  sheep  upon  his  premi- 
ses and  had  returned  apparently  for  the  purpose  of  repeat- 
ing the  injury.     It  hath  been  always  taken  for  the  law,  and 
universal  usage  is  high  evidence  of  the  law,  that  a  sheep- 
stealing  dog,  found  lurking  about,  or  roaming  over  a  man's 
premises  where  sheep  are  kept,  incurs  the  penalty  of  death. 
The  judgment  below  is  affirmed. 

Per  Curiam.  Judgment  affirmed. 
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Dbo.  1888. 

JOHN  W,  BLACKWELLp  AdmV  of  LEMUEL  BEKERDITE  v.  • 

WILLIAM  B.  LANE,  et  al.  wsm ' 

Adm'r. 

No  ptrlienlar  Ibrm  is  neesMary  in  the  deliTery  of  a  bond;  the  mere  throwing  t  J^, 
it  on  the  table  or  any  apt  or  word  from  which  the  intention  of  the  obligor  to 
put  the  bond  in  the  possession  of  the  obligee  may  be  inferred,  is  sufficient. 
Henee  where  the  obligor  b«td  signed  the  bond  while  it  was  blank  as  te 
tha  amount,  and  the  agent  of  the  obligee^  after  it  was  filled  up,  presented  it 
to  the  obligor  and  told  him  the  amount,  at  which  the  obligor  expressed  his 
surprise,  but  acknowledged  his  signature  to  the  bond,  and  did  not  object  to 
the  agent's  retaining  it  as  his,  the  obligor's  act  and  deed,  U  vxu  hdd  to  be 
soffident  evidence  from  which  to  infer  a  delivery. 

A  person's  patting  his  name  to  a  bond  as  a  subscribing  witness  without  the 
knowledge  or  consent  of  the  obligor,  is  not  such  an  addition  to,  or  alteration 
of  the  bond  as  to  vitiate  and  render  it  void. 

« 

This  was  an  acticm  of  debt  upon  a  bond  for  9116,  tried 
at  Guilford  on  the  last  circuit  before  his  Honor  Judge 

PSAKSON. 

On  the  trialy  one  Leach,  whose  name  was  subscribed  to 
the  bond  as  attesting  witness,  swore  that  the  plaintiflf  had 
put  in  his  hands  a  list  of  articles  purchased  by  Winningham, 
one  of  the  defendants,  at  plaintiff's  sale  as  administrator, 
with  a  request  that  he  would  procure  Winmngham*s  note 
with  security  for  the  amount;  that  for  that  purpose  he 
applied  to  Winningham  at  Ashborough,  in  Randolph  county, 
who  soon  afterwards  brought  to  him  the  bond  in  questi(5n 
signed  and  sealed  by  Winningham,  the  defendant  Lane  and 
one  Swearingen,  The  bond  was  blank  as  to  the  amount, 
and  Winningham  requested  witness  to  insert  the  proper 
amount,  which  he  did,  when  Winningham  acknowledged  it 
to  be  his  bond  and  requested  Leach  to  attest  it  as  a  subscrib 
ing  witness.  Leach  observed  that  he  must  see  Lane  and 
Swearingen,  and  immediately  stepped  out  into  the.  street 
where  Lane  was  standing,  presented  the  note  to  him  and 
asked,  "^  do  you  acknowledge  this  to  be  your  signature  ?" 
Lane  without  having  the  note  in  his  his  hand,  replied, "  I  do," 
and  asked  what  ist  he  amount  ?  Witness  answered  **  8116," 
whereat  Lane  either  said  something,  or  made  some  motion 
or  gesture,  which  witness  thought  was  expressive  of  surprise 
that  the  amount  was  so  much.  Witness  immediately  stepped 
to  Swearengen,  who  was  standing  in  the  view  of  Lane,  and 
who  acknowledged  the  bond,  whereupon  the  witness  retired 
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Dec  1838.  to  his  office  a  few  paces  distant,  but  not  in  sight  of  either 
Black-  Lane  OT  Swearcngen,  and  wrote  his  name  upon  the  bond  just 
aSS't.  ^^^^^  ^^^  wo^'d  **  attest/'  Witness  stated  that  he  did  so 
without  supposing  there  was  the  slightest  impropriety  in  it ; 
and  under  the  impression  that  if  the  parties  had  been  pres- 
ent, they  would  not  have  objected  to  it  ~  but  that  he  did  so 
without  the  knowledge  or  consent  of  Lane  and  Swearingen  ; 
and  that  he  afterwards  handed  the  bond  to  the  plaintiff  who 
resided  in  the  County  of  Guilford. 

No  defence  was  made  by  Winningham,  who  was  insol- 
vent. As  against  Lane,  the  counsel  moved  the  Court  to 
instruct  the  jury,  1st,  T^hat  there  was  no  evidence  of  a  deliv- 
ery. 2dly,  That  the  act  of  Leach  in  putting  his  name  to  the 
paper  as  subscribing  witness,  vitiated  and  rendered  the  bond 
void  in  law,  as  there  was  no  evidence  that  he  did  so  with 
the  knowledge  or  consent  of  Lane. 

His  Honor  left  it  to  the  jury  to  say  from  the  evidence 
whether  the  bond  had  been  delivered  as  the  act  and  deed 
of  Lane,  instructing  them  that  to  find  the  issue  for  the  plain- 
tiff, they  must  be  satisfied  that  after  the  bond  was  filled  up, 
it  was  delivered  by  Lane  as  his  act  and  deed  ;  that  to  consti- 
tute a  delivery  it  was  sufficient  if,  the  bond  being  present,  the 
obligor  made  use  of  words  showing  his  intent  that  the 
obligee  should  take  it  as  the  act  and  deed  of  the  obligor  ; — 
that  in  this  case,  if  they  were  satisfied  that  when  the  bond 
was  presented  to  Lane  by  Leach,  he  acknowledged  his  sig- 
nalure  with  the  intent  that  Leach  should  retain  it  as  his. 
Lane's,  deed  and  upon  being  told  the  amount,  did  not 
object  then,  although  it  was  for  more  than  he  expected,  if 
it  was  retained  by  Leach  as  his.  Lane's,  act  and  deed,  they 
should  find  that  there  was  a  delivery. 

On  the  2d  point,  his  Honor  told  the  jury  that  there  was 
no  evidence  that  Leach  had  put  his  name  on  the  bond  with 
the  knowledge  and  consent  of  Lane,  but  if  they  believed  that 
his  name  was  put  there  under  the  circumstances  stated  by 
him,  it  did  not  vitiate  the  bond  and  render  it  void  in  law. 
The  jury  returned  a  verdict  for  the  plaintiff,  and  the  defend- 
ant appealed. 

Mendenhall  and  Winston^  for  the  defendant. 

No  counsel  appeared  for  the  plaintiff  in  this  Court. 
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Danisl,  Judge.    First ;  the  defendant  moved  the  Court  Deg.  1838. 
to  instruct  the  jury  that  there  was  no  evidence  of  a  delivery    black- 
of  the  bond  declared  on.    The  Court  charged,  that  to  consti-   2SrS. 
tute  a  delivery,  it  was  sufficient,  if  the  bond  being  present,      «• 
that  the  defendant  made  use  of  words  showing  his  intention 
that  the  obligee  should   take  it  as  the  act  and  deed  of  the 
obligor.    That  when  the  bond  was  presented  to  Lane,  if  he 
acknowledged  his  signature  with  the  intent  that.  Leach  (the    • 
plaintiff's  agent)  should  retain  it  as  the  defendant's  deed,  and 
upon  being  told  the  amount  did  not  object,  then  though  it 
was  for  more  than  he  expected,  still  if  retained  by  Leach  as 
the  defendant's  act  and  deed,  the  jury  should  find  there  was 
a  delivery.     We  do  not  perceive  any  error  in  this  part  of  the 
charge.     No  particular  form  is  necessary  in  the  delivery  of 
a  bond  ;  the  mere  throwing  it  on  the  table,  or  any  act  or 
word  from  which  the  intention  of  the  obligor  to  put  the  bond 
in  the  possession  of  the  obligee  may  be  inferred,  is  sufficient. 
Co.  Litt.  36  a.  Hurlestone  on  Bonds,  8. 

Secondly;  The  defendant  contended,  that  the  act  of 
Leach  in  putting  his  name  to  the  paper  as  a  subscribing 
witness,  vitiated  and  rendered  the  bond  void  in  law — as 
there  was  no  evidence  he  did  so,  with  the  knowledge  or 
consent  of  the  defendant.  On  this  point,  the  Court  charged 
the  jury,  that  if  they  believed  the  name  of  Leach  was  pnt  on 
the  bond  as  a  subscribing  witness  under  the  circumstances 
stated  by  him,  it  did  not  vitiate  the  bond  and  render  it  void 
in  law.  We  think  in  principle  the  case  of  M^Crow '  v. 
Gentry^  3  Campb.  232,  is  very  much  like  this.  Action 
against  the  maker  of  a  promissory  note,  which  purported  to 
be  attested  by  two  witnesses.  One  of  these  being  called  Xjqc 
prove  it,  stated  that  he  did  not  put  his  name  to  it  in  the  pres- 
ence of  the  defendant,  nor  was  he  ever  called  upon  by  the 
defendant  to  attest  it ;  but  he  saw  the  defendant  deliver  it  as 
his  note  pf  hand  to  the  payee,  and  he  afterwards  put  his 
name  to  it  without  the  defendant's  knowledge.  Lord 
Ellenborouoh— "  I  cannot  receive  the  evidence  of  this 
person  as  of  an  attesting  witness  to  the  note.  He  was  no 
attesting  witness,  but  a  mere  volunteer.  If  the  other  person 
whose  name  is  on  the  note  as  attesting  witness,  really  was 
8  O9  it  can  only  be  proved  by  his  evidence.    It  appeared, 
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Dec.  1838.  however^  that  this  person  had  not  put  his  name  to  it  exactly 

Black-   under  the  same  circumstances  as  the  other,  and  the  defend- 

^'S^     ant's  acknowledgment  was  considered  sufficient  to  fix  him. 

«•       Bo  the  plaintiffhad  a  verdict."    The  defendant  acknowledged 

"**'    to  Leach  (the  plaintiff's  agent)  that  it  was  his  bond.    Leach 

was  a  competent  witness  to  prove  that  fact.     The  name  of 

this  witness  having  been  placed  on  the  paper,  purporting  to 

be  a  subscribing  witness  when  in  fact  he  did  not  put  it  there 

at  the  request  or  in  the  presence  of  the  defendant,  is  not  in 

our  opinion  such   an  addition  or  alteration  of  the  bond  as 

will  vitiate  or  render  it  void.    Lord  Ellenborough,  in  the 

case  quoted,  did  not  consider  the  signature  of  the  names  of 

the  two  persons  who  had  signed  the  note  as  if  they  were 

subscribing  witnesses,  such  ah  alteration  or  addition  as  to 

destroy  the  instrument.    If  the  witness  had  been  dead,  it  is 

If  a  per-    true,  proof  of  his  hand  writing  under  such  circumstances 

raSsCTibed  "^ould  not  have  been  sufficient  evidence  to  let  the  case  go 

a  bond  as  iq  the  jurv,  for  them  to  infer  the  due  execution  of  the  bond  ; 

witness  j     ^ '  >  * 

without  Other  evidence  would  have  been  required,  as  proofs  of  the 
edge  or  ^  hand  writing  of  the  obligor,  his  acknowledgment,  or  the  like. 
^bM'  ^^  Holloway  v.  Lawrence,  1  Hawks  49.  In  the  case  of  Tal- 
or,  die,  beH  v.  Hodson,  2  E.  C.  L.  Rep.  91,  it  appears  that  the 
Eiahand-  attesting  witness  to  a  bond,  wrote  the  attestation,  when 
wouid^not  ^h®  obligor  was  not  present,  and  without  seeing  the  obligor 
besuffi-  execute  it.  The  Court,  notwithstanding,  permitted  other 
dence  of  evidence  to  be  given  of  the  execution  by  the  obligor,  and  the 
^j^"*  ®f"  obligor  had  a  verdict  and  judgment.  This  is  a  strong  case 
the  bond :  against  the  position  taken  by  the  defendant's  counsel  that  the 
idence       bond  is  void.    The  judgment  must  be  affirmed. 

would  be 

^i^i        FsB  Curiam.  Judgment  affirmed. 

oftbe 
hand  writ- 
ing of  the 
obligor,  his 
acknowl- 
edgment 
or  the  like. 


The  case 

otBol- 

lowyy, 

1  Hawks 
4^  appzoT- 
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DAVID  MAY  V.  EPHRAIM  GENTRY. 


Mat 


mm 

If  parlisfl  mgree  as  to  the  terms  of  the  sale  of  a  chattel,  the  property  of  the  chat-    QsHraT. 
tel  will  uot  be  vested  in  the  yendee,  where  it  appears  that  there  was  no  de- 
liTery  of  the  chattel ;  no  earnest  paid,  nor  any  acceptance  by  the  vendor  of 
the  Tendee's  money,  or  notes  in  lien  of  earnest  or  as  a  security  for  the  price. 

A  man's  previous  declarations  may  be  received,  though  it  is  but  slight  evidence, 
to  show  the  extent  and  true  character  of  the  dealings  between  him  and 
another  person ;  and  they  will  be  evidence  against  one  claiming  under  him 
by  a  cotemporaneous  or  subsequent  contract. 

This  was  an  action  of  tsovbr  for  a  stud  horse,  tried  at 
Surry  on  the  last  circuit  before  his  Honor  Judge  Settlb. 

The  plaintiif  alleged  that  there  was  a  conspiracy  between 
the  defendant  and  one  William  May,  fraudulently  to  deprive 
him  of  his  horse,  and  called  several  witnesses  who  testified 
that  they  were  at  the  store  house  of  the  defendant,  when  a 
trade  for  the  horse  in  question  was  spoken  of  between  the 
plaintiff  and  William  May ;  that  the  contract  proposed  was 
that  William  May  should  pay  827  in  specie,  and  « 175  besides 
for  the  horse,  that  the  $27  in  specie  and  $100  of  the  balance 
was  to  be  paid  down  before  the  trade  took  place,  and  that  . 
on  the  payment  of  $127,  the  plaintiff  was  to  take  the  bond 
of  William  May  for  the  sum  of  875,  payable  six  months 
after  date  in  horse  flesh.  These  witnesses  further  testifie  d 
that  William  May  proposed  to  the  plaintiff  to  gb  with  him 
and  one  Howell  out  of  the  company,  where  they  could  trade 
to  a  better  advantage;  that  in  a  short  time  they  heard 
the  plaintiff  exclaim  that  if  **  that  is  what  you  are  for,  I 
will  have  nothing  more  to  do  with  you ;"  and  that  both 
plaintiff  and  William  May  started  towards  the  horse  in  a 
run,  that  William  being  younger  and  more  active  than  the 
plaintiff,  got  to  where  the  horse  was  tied  first,  and  took 
possession  of  him,  the  plauitiff  at  the  time  forbidding  him  to 
do  so,  and  calling  upon  the  by-standers  ^  to  take  notice  that 
William  May  had  robbed  him  of  his  horse  ** — ^that  shortly 
afterwards  William  May  obtained  from  the  defendant,  a 
bridle  which  he  put  upon  the  horse  and  rode  him  off.  The 
witnesses  testified  further  that  some  short  time  after- 
wardsi  the  horse  was  found  in  the  possession  of  the 
defendant,  who  refused  to  deliver  him  up,  on  the  plaintiff's 
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Pa«.  1838.  demand.    Caleb  Parsons,  one  of  the  witnesses  examined  for 
mI^     plaintiff,    stated  that  he  was  present  at  the  store  of  the 

Gbmtby.  d^f^ndant  when  the  transaction  above  spoken  of  took 
place ;  that  he  went  out  to  the  parties  where  they  had 
withdrawn  themselves,  and  the  plaintiff  requested  the  witness 
to  read  a  paper  which  had  been  prepared  by  William  May 
and  Howell,  when  Wm.  May  objected  and  said  that  Howell 
could  best  read  it.  Witness  saw  a  paper  handed  to  the 
plaintiff,  and  in  a  few  minutes  he  heard  the  plaintiff  say,  *'  if 
that  is  what  you  are  for,  I  will  have  nothing  more  to  do  with 
you  ;"  the  plaintiff  threw  down  the  note,  and  the  race  to  the 
horse  took  place  as  described  by  the  other  witnesses.  This 
witness  further  stated  that  he  heard  some  person  (the 
particular  individual  he  could  not  name)  state  in  the  hearing 
of  the  defendant  the  terms  of  the  trade,  which  as  well 
as  witness  could  recollect,  were  that  William  May  was  to 
give  $175  for  the  horse,  to  be  paid  by  giving  his,  William's 
noto  for  $75  dde  six  months  after  date  and  payable  in  horse 
flesh,  and  by  paying  off  and  discharging  a  note  of  about  $40 
which  plaintiff  owed  one  Keller,  and  by  purchasing  a  certain 
gray  mare  in  the  neighborhood.  This  and  all  the  other  wit- 
nesses who  spoke  of  the  alleged  trade,  .stated  that  when  the 
plaintiff  threw  down  the  note  and  said  that  if  that  was  the 
way  he  would  have  nothing  more  to  do  with  them,  Wm.  May 
said  a  note  closed  all  former  dealings  between  parties  to  the 
note,  and  that  the  plaintiff  might,  pick  up  his  note,  for  that 
was  all  he,  William,  owed  him  or  would  pay  him.  This  was 
at  the  instant  that  the  plaintiff  and  William  May  started  to 
run  for  the  horse.  It  was  proved  also  that  some  minutes 
before  the  plaintiff  was  induced  to  take  the  note  of  $75  in 
his  hand,  William  May  privately  requested  Howell  to  stand 
by  him,  and  he  would  shortly  get  the  plaintiff's  horse.  One 
witness  stated  that  some  months  before  the  transaction  at 
the  defendant's  store,  he  heard  William  May  say  that  he 
would  have  the  plaintiff's  stud  horse,  if  he  had  to  take  him 
by  force. 

His  Honor  charged  the  jury  that  if  they  believed  the  tes- 
timony given  for  the  plaintiff,  he  was  entitled  to  their 
verdict.  A  verdict  was  accordingly  rendered  for  the 
plamtiff,  and  the  defendant's  counsel  moved  for  a  new  trial 
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on  the  ground,  1st,  That  the  plaintiff  was  not  entitled  to  aDsc.  1838. 
verdict  on  the  testimony  of  Caleb  Parsons ;  and  2dly,  Be-     may 
cause  of  the    admission  of  the  testimouy  to  prove  the  q,^^^ 
declarations  of  William  before  the  time  when  he  took  the 
horse  from  the  plaintiff.     The  motion  for  a  new  trial  was 
overruled  and  the  defendant  appealed. 

Boyden^  for  the  defendant* 

Cooke,  for  the  plaintiff. 

RuFFiN,  Chief  Justice.  The  recovery  is  projper  against 
the  defendant,  unless  he  shows  a  valid  contract  of  sale  from 
the  plaintiff  to  William  May,  under  whom  the  defendant 
claims.  To  say  nothing  of  the  suspicious  circumstances  of 
circumvention,  on  which  the  case  might  have  been  left  to 
the  jury,  as  authorizing  the  plaintiff  to  rescind  the  contract 
at  any  time  before  the  actual  delivery  of  the  horse  or  the 
entire  fulfilment  of  his  part  of  the  contract  by  William,  a  suf- 
ficient reason  for  the  instruction  to  the  jury  consists  in  the 
fact  that  it  does  not  appear  that  the  parties  ever  came  to 
any  final  agreement  as  to  the  terms  of  the  sale.  It  is  nearly 
certain  that  they  did  not.  But  if  they  haa,  it  does  not  appear 
that  any  thing  was  done  in  execution  of  such  agreement  so 

as  to  vest  the  property  of  th6  horse  in  the  supposed  vendee. 
There  was  no  delivery  of  the  horse  ;  no  earnest  paid,  nor 
any  acceptance  by  the  plaintiff  of  the  other's  notes  in  liev  of 
earnest  or  as  a  seourity  for  the  price. 

Upon  the  point  of  evidence,  we  see  no  objection  except  if  evidence 
the  inutility  of  that  offered.     But  if  it  had  been  strictly  irrel-  '^"ey^/n"' 
evant,  a  right  verdict  ought  not  to  be  set  aside  on  account  of  has  been 
its  reception,  unless  it  worked  a  prejudice  to  the  party ;  &  right  * 
which  is  not  perceived  in  this  case.     Those  previous  declar-  oyghJuoi 
ations  of  William  May  were,  however,  evidence,  from  which  to  bo  set 
the  jury  might  in  a  flight  degree  be  aided  in  determining  the  account  of 
extent    and   true  character  of  the  dealmgs  between   thejjjn®^^! 
plaintiff  and  the  other  two  persons,  William  May  and  How-  lees  it  is 

D^rcfiiVMi 

ell.     If  they  could  have  been  received  against  the  person  that  it 
who  made   them,  they  were  also  competent  against  the  ^  p'^gju ^j^e 
defendant  who  claimed  under  him  by  a  cotemporaneous  or  |°  ^^  P**' 
subsequent  contract. 

The  judgment  must  therefore  be  aflirmed. 

PxR  Cumuif .  Judgment  aflirmed. 


t 
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Dbo.  1838. 


THE  SURVIVING  PARTNERS  OP  MASSEY,  M'KBSSON 


^i^cT*  ^  CO.  V.  JAMES  M'DOWELL. 


If' Dow- 


Wbtre,  apon  the  endorsement  of  a  note,  the  endorsee  took  more  than  nz  jmt 
cenium  p«r  annum  by  way  of  discounti  but  the  excess  was  small  and  was 
allowed  by  the  endorser  expretgly  for  the  trouble  the  endorsee  would  bo 
at  in  travelling  to  make  a  demand  upon  the  maker  of  the  note,  U  vas  held, 
that  the  transaction  on  its  face  was- not  so  unreasonable  as  to  warrant, the 
Court  in  declaring  the  endorsement  to  be  usurious,  but  that  it  ought  to  have 
been  left  to  the  jury  as  a  question  of  fact  to  say  whether  the  allowance  to 
the  endorsee  was  intended  bona  fide,  as  a  remuneration  for  troublei  or  was 
designed  as  a  cover  to  hide  an  agreement  for  excessive  discount. 

Assumpsit  brought  by  the  plaintiffs  as  endorsees  against 
the  defendant  as  endorser  of  the  following  bond  of  one 
James  Allen :  *'  On  the  third  day  of  November  next  I  promise 
to  pay  William  Suttle  the  sum  of  one  hundred  and  thirty  five 
dollars  for  the  hire  of  two  negroes  Gabriel  and  Alfred, 
which  slaves  I  am  to  feed  and  clothe  well,  pay  their  taxes, 
and  return  them  well  clothed  at  the  expiration  of  said  time. 
Witness  my  hand  and  seal  this  the  lith  day  of  February 
^827,  James  Allen.  (Seal.)  The  bond  was  endorsed  by 
Suttle,  the  payee,  to  the  defendant,  and  by  him  to  the  plain- 
tiffs. The  defendant  pleaded  the  General  issue^  Statute  of 
limitations  and  the  Statute  against  usury ^  and  the  cause  was 
tried  at  Burke  on  the  last  circuit  before  his  Honor  Judge 
Dick. 

The  plaintiffs  proved  the  endorsement  of  the  defendant 
on  the  9th  of  February  1831,  and  further  thatthe  defendant 
requested  the  agent  of  the  plaintiffs  lo  present  the  bond  to 
Allen,  and  request  payment,  which  was,  done,  and  the  de- 
fendant notified  thereof;  that  the  defendant  then  requested 
the  plaintiffs  to  bring  suit  against  Allen,  which  they  did  in 
September  1831,  and  obtained  judgment  in  January  1833 ; 
that  2ifi,  fa.  was  issued  upon  the  judgment  and  about  935  of 
the  money  collected,  which  was  all  that  could  be  made  out 
of  Allen.    This  suit  was  brought  in  September  1834. 

The  defendant  proved  on  the  cross-examination  of  John 
Reynolds,  a  witness  for  the  plaintiffs,  that  he,  Reynolds,  was 
a  clerk  in  the  store  of  the  plaintiffs  and  was  their  agent  in 
purchasing  the  bond  in  question  from  the  defendant ;  tha; 
defendant  proposed  selling  the  bond  to  him,  saying  that  Al- 
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len  was  good  and  was  at  that  time  engaged  in  mining  in  the  Dso.  1838. 
county  ;  witness  at  first  objected  to  buying,  alleging  that  he  m^jEmsoiT 
would  be  at  the  trouble  of  going  to  see  Allen  a  distance  of    ^  ^* 
eighteen  miles  ;  but  after  a  short  time  witness  and  the  de-  M'Dow- 
fendant  made  a  calculation  of  the  interest  due  on  the  bond, 
and  found  that  there  was  then  due  for  principal  and  interest 
•  161  iVo»  ^hen  the  defendant  proposed  that  if  witness  would 
take  the  bond  he  might  have,  it  for  $150  Vo*  ^^^  remarked 
that  the  balance  due  on  the  bond,  he  might  have  as  a  com- 
pensation for  his  trouble  in  going  to  see  Allen.    To  this  pro- 
posal of  the  defendant  witness  a^ssented,  and  the  endorse- 
ment was  made  upon  those  terms.     The  defendant  con- 
tended that  the  plaintiffs  were  not  entitled  to  recover,  1st, 
because  their  right  of  action  was  barred  by  the  statute  of 
limitations  ;  2dly,  because  the  endorsement  of  the  defendant 
to  the  plaintiffs  was  usurious. 

His  Honor  charged  the  jury  that  the  plaintifi^s  right  of 
action  was  not  barred  by  the  statute  of  limitations,  for  that 
the  defendant  by  his  endorsement  of  the  bond  became  the 
surety  of  Allen.  On  the  second  ground  he  charged,  that  if 
Reynolds  gave  a  correct  account  of  the  transaction  between 
the  defendant  and  himself,  the  endorsement  was  usurious, 
and  the  plaintiffs  could  not  recover  on  it.  The  jury  found 
a  verdict  for  the  plaintiffs  upon  the  two  first  issues,  and  for 
the  defendant  upon  the  last.  A  new  trial  was  moved  for 
and  refused,  and  the  plaintiffs  appealed. 

No  counsel  appeared  for  the  plaintiffs  in  this  Court. 

D.  F.  Caldwell,  for  the  defendant. 

Gaston,  Judge.  The  Court  is  of  opinion  that  there  was 
error  in  the  instruction  to  the  jury  on  the  question  of  usury. 
To  render  a  contract  usurious,  there  jnust  be  an  agreement 
to  take  for  forbearance  of  payment  upon  a  loan  of  money  or 
other  commodities,  a  greater  sum  than  at  the  rate  of  six  per 
centum  per  annum  by  way  of  discount  or  interest ;  and 
where  in  truth  there  is  such  a  corrupt  agreement,  no  color, 
contrivance  or  device,  shall  save  the  usurious  contract  from 
the  visitation  of  the  law.  The  trifling  sum  which  in  this  case 
'Was  deducted  from  the  amount  of  Allen's  note  when  passed 
to  the  agent  of  the  plaintiffs,  was  allowed  expressly  as  a  re- 

16 
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^sc.  1838.  muneration  for  the  'trouble  of  traTclBng  to  make  a  demand 

H'Kbsson  on  Allen.    It  is  not  on  its  face  so  unreasonable  as  to  warrant 

J^    the  Court  in  declaring  that  the  parties  did  not  mean  what 

M*Dow-  ^Qj  expressed.    Whether  the  allowance  was  intended  bona 

fide  as  a  remuneration  for  trouble,  or  was  designed  as  a 

cover  to  hide  an  agreement  for  excessive  discount,  was  a 

question  of  fact,  and  should  have  been  submitted  as  such  to 

the  consideration  of  the  jury.     Carstairs  v.  Steiny  4  Man. 

and  Sel.  192. 

It  has  been  insisted,  however,  by  the  counsel  for  the  de- 
fendant, that  notwithstanding  this  error  the  judgment  should 
VHiere  the  ^^^  ^  reversed,  for  that  the  defendant  was  entitled  to  a  ver- 
gmerai  dict  in  his  favor  upon  the  pleas  of  the  genet  al  issue  and 
tuteqfUni' statute  of  limitations.  This  however  we  cannot  judicially 
Mdutury  *^»  *^^  ^^  ^^  could  WO  caunot  give  him  such  a  verdict.  A 
•r«  P|^B^,  verdict  has  been  rendered  for  the  plaintiffs  on  all  these  pleas, 

2  find  for  This  while  it  stands  must  be  conclusive  of  the  facts  which  it 
,/ P;^^-  declaims,  and  it  is  not  in  our  power  to  modify  or  alter  it. 
tot^Ta  ^P^"  ^  second  trial  the  defendant  will  be  at  liberty  to  ih- 
aDd  for  the  sist  that  the  bond  not  being  an  obligation  simply  for  the 
upo*n  the^  payment  of  money  was  not  in  law  negotiable,  and  therefore 
which  ?e^  that  the  plaintiff  is  not  an  indorsee  nor  the  defendant  an  in- 
hasjudg-  dorser  in  the  proper  sense  of  those  terms, 
favor ;  on  The  judgment  is  to  be  reversed  and  cause  remanded  for 
the  §u^*''  *  venire  de  novo. 

preme 

not"if*"        Per  Curiam.  Judgment  reversed. 

there  were 

error  in  the  

charse  of 
the  Judge 

jrea?refuM     BENJAMIN  SHARP,  Adm'r  of  ANNA  SHARP,  v.  MOSES; 

to  reverse  FARMER. 

the  jadg- 

the"ffround  ^^  action  can  be  sustained  in  affirmance  and  enforcement  ef  an  executory  coQ' 

that  the  ^^^^^  ^^  ^^  ""  immoral  act,  or  one  against  the  policy  of  the  law,    the  due 

jurv  onght  course  of  justice,  or  the  prohibition  of  a  penal  statute.    Therefore  no  action 

to  "^J'^.g,  <^D  bo  fustained  upon  a  promise  to  settle  an  estate  and  pay  over  (he  distiib- 

feren tl    on  "^^^*  shares  to  those  entitled,  without  taking  out  letters  of  administration 

the  two  upon  such  estate, 
first  pleas, 

because  This  was  an  action  of  assumpsit  commenced  in  the 

the  Court  /.  -r*      •       • 

cannot  ju-  name  of  Benjamin  Sharp  and  his  wife  Anna,  and  upon  the 
tha?t&*^^®&iii  of  the  wife,  CQQjtfinued  by  the  said  Benjamin  as  her 
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administrator.     The  defendant  pleaded  the  general  issue,  DscT  1638.' 
and  upon  the  trial  atEdgecombon  the  last  circuit  before  his  Tsharf,! 
Honor  Judge  Savndbrs,  it  appeai*ed  that  the  plaintiff  was  lAdmV. 
entitled  in  right  of  his  wife  to  a  distributive   share  of  the  Fabmxb.'! 
estate  of  one  Jerusha  Farmer  deceased,  and  thereupon  made  finding  ) 
an  agreement  with  the  defendant,  who  was  also  a'distribu-  ^JJ^ 
tee,  that  the  latter,  instead  of  taking  out  letters  of  admin- and  ifthey 
istration  on  the  estate  of  the  said  Jerusha,  should  collect  and  verdict 
sell  the  estate,  and,  after  paying  the  debts,  divide  the  residue  JJanS^^w 
among  those  entitled  to  disti^bution.  condaaive 

The  defendant,  in  pursuance  of  this  agreement,  sold  the  w^ich  it 
property  and  paid  the  debts  of  the  said  Jerusha,  and   a  and  "jST* 
balance  remaining  in  his  hands,  the  plaintiff  demanded  the  Court  hav* 
share  to  which  he  was  entitled  in  right  of  his  wife,  and  upon  power  to 
the  defendant's  refusal  to  pay  the  same  brought  this  suit.        I^ttt  it.^ 

His  Honor  being  of  opinion,  upon  these  facts,  that  the 
right  of  action  vested  in  the  plaintiff  alone  in  his  own  right, 
and  not  in  the  plaintiff  and  his  wife,  directed  a  nonsuit  to  be 
entered,  and  the  plaintiff  appealed. 

Iredell^  for  the  plaintiff. 

/.  H.  Bryan  and  B.  F.  Moore^  for  the  defendant. 


RuFPiw,  Chief  Justice.  The  point,  whether  the  right  of 
action  on  this  contract,,  supposing  it  to  be  a  lawful  and 
valid  contract — ^is  in  the  husband  in  his  own  right,  or  survived 
to  him  as  administrator  of  the  wife,  involves  much  nice 
learning.  We  are  relieved  from  going  into  it  by  other 
matter  apparent  in  the  record,  upon  which  we  are  satisfied 
that  neither  the  husband,  nor  the  husband  and  wife  together, 
eould  have  an  action  upon  this  contract.  It  is  an  agreement 
between  the  next  of  kin  of  an  intestate  for  an  administration 
of  the  estate  and  its  distribution  by  one  of  them,  without 
obtaining  letters  of  administration,  or  taking  the  oath  of  office, 
or  giving  bond.  This  is  prohibited  by  the  act  of  1715,  Rev. 
ch.  10,  8.  4  and  5,  under  a  penalty  of  fifty  pounds.  (See  1 
Rev.  Stat.  ch.  46,  sec.  8.)  After  a  vast  number  of  cases 
upon  the  subject,  it  seems  to  be  now  perfectly  settled,  that 
no  action  will  be  sustained  in  afl^rmance  and  enforcement 
of  an  executory  contract  to  do  an  immoral  act,  or  one  against 
the  policy  of  the  law,  the  due  course  of  justice,  or  the  prohi- 
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Dsa  1838.  bition  of  a  penal  statute.  The  distinction  between  an  act  ma- 

Q^j^„    lum  in  se  and  one  merely  malum  prohibitum  was  never  sound, 

Adm'r     and  is  entirely  disregarded  ;  for  the  law  would  be  false  to 

Fariieb.  itself  if  it  allowed  a  party  through  its  tribunals  to  derive 

Nodis-'     advantage  from  a  contract  made   against  the   intent  and 

tinctionifl  express  provisions  of  the  law.     Lankton  v.  Hughes^  1  Maul 

nised  be-    and  Selw.  £03,  and  Bensley  v.  Bignold^  5  Barn,  and  Aid. 

acfma/um^^l'  establishes  this  principle  upon  consideration  of  all  the 

*»  #e  and   previous  cases.     It  will  be  seen  at  once^that  the  Court  could 

malum    ^  not  give  the  plaintiff  a  judgment ;  since  by  the  very  act  of 

S*^.*for    receiving  the  sum  recovered  the  plaintiff  would  be  executor 

**>«l«w      desontortf  which  is  a  consequence  which  a  Court  cannot 

falae  to  it-  allow  itself  to  be  made  accessory. 

lowed  a  '^^^  nonsuit  must  therefore  stand  and  the  judgment  be 

!lf"y».  ..  affirmed. 

through  lU 
tiibunaia, 

to  derive        Per  Cu&iam.  Judgment  affirmed. 

advantage 
from  a  con- 
tract made  .._ 
against  the 

and  ex.  DEN.  ex.  DEM.  of  JOHN  MUSHAT  et  al.  uxor  v.  JOHN  MOORE, 
press  pro- 
visions of  ipij^  affidavit  of  a  party  made  to  obtain  a  certiorari  may  be  used  agoinst  him  to 
prove  any  facts  which  are  of  a  character  to  be  proved  by  mere  admissions  or 
represntations.  But  the  admissions  in  such  affidavit  will  not  be  sufficient 
evidence  against  the  party  making  them,  to  supersede  the  necessity  for  the 
other  party's  producing  matters  of  record  or  a  deed  under  which  he  claims. 

EjECTMEifT  tried  at  Iredell  on  the  last  circuit  before  his 
Honor  Judge  Settle. 

The  action  was  commenced  in  the  County  Court,  and  a 
judgment  being  there  obtained  by  the  lessors  of  the  plaintiff, 
it  was  removed  into  the  Superior  Court  by  certiorari.  In 
his  petition  and  affidavit  for  the  certiorari^  the  defendant 
stated,  among  other  things,  that  the  land  in  controversy  was 
sold  under  an  execution  upon  a  judgment  against  him  at  the 
instance  of  one  Robert  Simonton;  that  one  George  L. 
Davidson  became  the  purchaser  at  a  certain  price,  w^ith  the 
understanding  that  the  defendant  should  redeem  the  same ; 
and  that  Davidson  afterwards  conveyed  the  land  to  his 
daughter,  the  feme  lessor  of  the  plaintiff  and  wife  of  the  other 
lessor.  On  the  trial  in  the  Superior  Court,  the  only  evidence 
of  title    offered  by  the  lessors  of  the  plaintiff,  was  the 
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petition  and  affidavit  above  stated ;  but  his  Honor  deeming  Dbc.  1838« 

that  insufficient  directed  a  nonsuit,  and  the  lessors  of  the  "motmat" 

plaintiff  appealed.  ^^^ 

No  counsel  appeared  for  the  lessors  of  the  plaintiff  in  this 

Court. 

D.  F,  Caldwellj  for  the  defendant. 

Gaston,  Judge.    There  is  no  ground  for  setting  aside  this 
nonsuit.    The  affidavit  of  the  defendant  for  a  certiorari  might 
have  been  properly  read  in  evidence  against  him  to  establish 
any  facts  which  were  of  a  character  to  be  proved  by  mere  ad- 
missions or  representations  of  a  party.      But  the  affidavit  was  rpj^^  ajgida- 
not  an  admission  of  record.  It  properly  formed  no  part  of  the  davu  for  a 
record,  for  that  consisted  of  the  pleadings  only— and  ^Aese  la  properly 
distinctly  put  in  issue  the  title  of  the  plaintiff's  lessors.    This  "^e?^rd. 
title  was  alleged  to  have  been  derived  to  them  from  the 
conveyance  of  Davidson,  who  derived  his  title  from  the  con- 
veyance of  the  Sheriff,  who  derived  his  authority  from  an 
execution  issued  upon  a  judgment.     Now  these  were  mat- 
ters not  to  be  proved   by  witnesses — ^nor  by   admissions 
equivalent  at  best  but  to  proof  by  witnesses — but  by  the  ex- 
hibition of  the  deeds,  execution  and  judgment.  The  affidavit 
carried  with  it  no  more  binding  effect  than  would  an  admission 
by  a  defendant  in  an  answer  in  chancery.     And  it  has  been 
held  that  such  an  admission  is  but  secondary  evidence  of  the 
execution  of  a  deed,  and  does  not  supersede  the  necessity  of 
proving  it  by  the  subscribing  witness.     CaU  v.  Dunning^  4 
East  53.    Abbot  v.  Plumb,  Doug.  216.     And  certainly  it 
does  not  supersede  the  necessity  of  exhibiting  the  deed  to 
speak  for  itself. 

The  judgment  below  is  affirmed  with  costs. 

Per  Curiam.  Judgment  affirmed. 
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Dca  1838. 


KlN« 

Fbathie- 

STON. 


DEN  ex  DEM.  JOSEPH  KING,  et.  al.  v.  MERRIMAN 

FEATHERSTON. 

Where  the  execation  under  which  the  plaintiff* claimed,  commanded  the  Sheriff 
to  levy  a  certain  sum  which  the  State  had  recovered  against  the  defendant 
for  costs  and  charges,  and  on  the  execution  was  endorsed  a  bill  of  coats  con- 
taining officers'  fees  and  witnesses'  dues,  but  without  specifying  whethei|they 
were  costs  expended  by  the  Slate,  or  were  the  costs  of  the  defendant,  and 
the  only  record  of  a  judgment  produced  in  support  of  the  execution  merely 
showed  that  the  defendant  h>id  been  indicted  and  acquitted,  U  was  held  that 
there  ought  to  have  been  a  special  judgment  in  favor  of  the  officers  of  the 
Court  and  the  defendant's  witnesses,  and  an  execution  issued  thereon  and 
conformable  thereto,  and  that  the  Court  could  not  presume  from  the  record 
produced  that  there  hsd  been  such  a  special  judgment,  and  then  permit  th« 
plaintiff*  by  parol  evidence  to  trim  and  shape  the  execution  offered,  ao  at  to 
fit  such  presumed  judgment. 

Ejectm EKT  for  a  tract  of  land  containing  seven  hundred 
and  forty-five  acres,  tried  at  Buncombe  on  the  last  circuit 
before  bis  Honor  Judge  Dick. 

The  lessors  of  the  plaintiff  in  support  of  their  title,  pro- 
duced a  deed  from  the  Sheriff  of  Buncombe  county  to  them- 
selves for  the  land  in  question.  They  then  produced  the 
execution  under  which  the  said  land  was  sold.  It  com- 
manded the  Sheriff,  that  of  the  goods  and  chattels,  lands  and 
tenements  of  Merriman  Fcatherston,  he  cause  to  be  made 
**  the  sum  of  one  hundred  and  fifly-five  dollars,  which  the 
State  in  our  Superior  Court  of  Law,  held  for  Buncombe 
county  at  the  court  house  in  Ashville,  recovered  against  him 
for  costs  and  charges  in  the  said  suit  expended,  whereof  the 
said  Merriman  Featherston  is  liable,  as  appears  to  us  of 
record,"  &c.  On  the  execution  a  bill  of  cost  was  endorsed 
containing  officers'  fees  and  witnesses'  dues,  but  without 
specifying  whether  they  were  costs  expended  by  the  State, 
or  were  the  defendant's  costs.  The  lessors  of  the  plaintiff 
then  produced  in  evidence  the  record  of  certain  proceedings 
on  an  indictment  against  the  defendant  in  Buncombe  Supe- 
rior Court  upon  which  said  execution  issued. 

The  defendant  contended  that  there  was  no  judgment  of 
the  Superior  Court  of  Law  for  Buncombe  county  against 
him,  which  would  authorize  the  issuing  of  the  execution  pro- 
duced, and  that  said  execution  and  all  the  proceedings  under 
it  were  void.    The  record  upon  which  the  said  execution 
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was  isaued  was  not  sent  up  as  a  part  of  the  case,  but  the  case  Dzc  1838. 
states  that  upon  an  in8pecti<5n  of  it  the  facts  appeared  to  be     kh,^, 
as  follows  :    ** The  defendant  was  indicted  for  perjury,  and  ^^*^ 
on  his  trial  was  acquitted.      The  execution  in  question  was     noa, 
issued  for  the  costs  incurred  by  the  defendant  in  the  pro- 
gress of  the  cause,  and  which  were  due  to  the  Court  officers 
and  the  defendant's  witnesses."     His  Honor  overruled  the 
defendant's  objection,  and  charged  the  jury  that  the  clerk  of 
the  Superior  Court  of  Law  for  Buncombe  county  was  au- 
thorized by  law  to  issue  the  execution  aforesaid  for  the  de- 
fendant's costs ;  that  said  execution  authorized  the  Sheriff 
to  sell,  and  that  the  lessors  of  the  plaintiff  acquired  title  by 
their  purchase.    The  lessors  of  the  plaintiff  had  a  verdict 
and  judgment  and  the  defendant  appealed. 

Clingman  and  Battle^  for  the  defendant. 

D.  F.  Caldwellf  for  the  lessors  of  the  plaintiff. 

Daniel,  Judge.  In  this  State  it  has  been  repeatedly,  de- 
cided that  a  purchaser  deriving  title  under  a  Sheriff's  sale 
must  show  a  judgment  as  well  as  an  execution.  In  this  case 
the  plaintiff  produced  an  execution  against  the  defendant, 
under  which  he  purchased.  The  execution  commanded  the 
Sheriff  to  make  $155,  '<  which  the  State,  in  our  Superior 
Court  pf  Law  held  for  the  county  of  Buncombe  at  the  court 
house,  recovered  against  him  for  cost  and  charges  in  the 
said  ^uit  expended,  whereof  the  said  Merriman  Featherston 
is  liable,  as  appears  to  us  of  record,"  &c.  On  the  back  of 
the  execution  there  is  a  bill  of  cost  containing  officers'  fee» 
and  witnesses'  dues,  but  it  does  not  specify  whether  it  was 
cost  expended  by  the  State  or  defendant's  cost.  If  we  look 
only  at  the  execution  and  bill  of  cost  annexed,  no  other  con- 
clusion can  arise  but  that  it  was  cost  expended  on  behalf  of 
the  State  in  some  suit  on  record  in  that  Court  against  the 
defendant,  in  which  suit  the  defendant  had  been  cast  or  con- 
victed.  The  plaintiff  failed  to  produce  any  judgment  in  fa*' 
▼or  of  the  State  to  authorize  such  an  execution.  The  plain- 
tiff on  the  trial  alleged  that  the  recital  in  the  execution,  that 
it  issued  on  a  judgment  in  favor  of  the  State,  was  a  mistake 
of  the  clerk.  He  then  gave  in  evidence  a  record  of  an  in- 
diament  in  the  Superior  Court  of  Buncombe  county  against 


lao  IN  THE  SUPREME  COURT 

Dio.  1838. 1882.    The    suit  was  commenced  on  the  24th  of  Aprils 

"sFglbn^  1837,  and  the  defendant  pleaded  the  general  issue  and  the 

^  iP       statute  of  limitaiions. 

V.  Upon  the  trial  at  Burke,  on  the  last  circuit  before  his 

Flbmihg.  u^j^qip  Judge  Dick,  the  plaintiffs,  after  proving  an  acknow- 
ledgment of  the  justness  of  their  account  by  the  defendant 
in  the  year  1833,  proved  by  William  M'Kesson,  a  witness, 
that  in  June,  1834,  he  received  a  letter  from  the  plaintiffii 
containing  their  account  against  the  defendant,  the  amount 
of  which  was  $055  {W^  ^^^^  instructions  to  apply  to  the 
defendant  for  the  amount  due  them,  and  if  he  refused  to  pay 
it,  then  to  propose  to  him  that  the  plaintiffs  would  take  $600 
rather  than  have  a  suit  with. him.  This  witness  stated 
further  that  shortly  after  receiving  the  letter  containing  the 
account,  he  applied  to  the  defendant  for  payment,  and  stated 
to  him  the  amount  of  the  plaintiffs'  demand,  to  wit, 
$655'i'Vii ,  "^hen  the  defendant  admitted  that  he  got  the  goods 
from  the  plaintiffs,  and  that  he  had  not  paid  for  them,  and  he 
did  not  object  to  the  amount  of  the  account,  but  refused  to 
pay.  Witness  then  stated  to  him,  that  he,  witness,  was 
authorized  to  take  $600,  and  give  him  a  discharge,  rather 
than  have  a  lawsuit,  the  defendant  refused  to  pay  $000,  but 
said  he  would  pay  $500.  Witness  stated  further  that  some 
time  after  the  above  conversation,  and  before  this  suit  was 
brought,  he  had  another  conversation  with  the  defendant, 
in  which  the  ^defendant  said  he  would  not  pay  more  -than 
$500,  and  if  the  plaintiffs  would  not  take  that  sum,  he  would 
plead  the  statute  of  limitations. 

His  Honor  instructed  the  jury  <*  that  to  take  a  case  out 
of  the  statute  of  limitations,  there  must  be  either  an  express 
promise  to  pay  by  defendant,  or  an  explicit  acknowledge- 
ment of  a  subsisting  debt,  within  three  years  from  the  time 
of  bringing  the  action.  That  if  they  believed  the  witness 
M'Kesson,  the  first  conversation  he  had  with  the  defendant 
was  in  June  or  July,  1834,  within  three  years  of  the  time  of 
bringing  this  action,  the  writ  having  issued  the  124th  of  April, 
1837,  and  if  they  further  believed  that  the  defendant  in  said 
conversation,  had  made  an  explicit  acknowledgment  of  the 
subsisting  debt  due  from  him  to  the  plaintiffs,  the  case  would 
be  taken  out  of  the  operation  of  the  stati^ie,  and  the  plaintiffs 
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would  be  entitled  to  recover."    The  plaintiffs  obtained  a  dbc.  issa 

▼erdict  and  judgment  and  the  defendant  appealed.  M'GkMfT 

No  counsel  appeared  for  the  defendant  in  this  Court.        .  ^^ 

2>.  P.  Caldwellf  for  the  plaintiffs.  v. 

FuBMnro. 

Runm,  Chief  Justice. .  To  take  a  case  out  of  the  statute 
of  limitationsy  it  was  held  in  Smallwood  v.  Smallwood,  Ante 
2  voL  330,  and  in  other  cases,  that  there  must  be  a  promise 
to  pay  the  debt  within  three  years.  '  It  need  not  be  an  ex* 
press  promise ;  but  it  may  be  implied  from  such  an  acknow* 
fedgment  of  the  debt  as  imports  its  present  subsistence,  and 
a  continuing  liability  of  the  defendant  for  it,  or  his  willingness 
to  pay  it|  notwithstanding  the  lapse  of  time  since  the  debt 
was  first  contracted.  But  We  then  thought  and  still  think 
that  a  promise  to  pay  cannot  be  inferred  simply  from  an 
admission  that  the  debt  had  been  contracted  and  was  orig- 
inally just :  or  from  the  further  admission  that  it  had  not 
been  paid,  if  at  the  same  time,  the  defendant  denied  his 
liability  and  did  not  in  some  way  indicate  his  intention  or 
willingness  to  pay.  It  is  immaterial  on  what  ground  the 
defendant  denies  bis  liability  or  places  his  refusal  to  pay ; 
whether  it  be  because,  as  he  says,  the  debt  was  never  due ; 
or  because  he  had  paid  it,  or  because  he  insisted  on  a  legal 
protection  from  the  payment.  Jn  either  case,  the  refusal  to 
pay  repels  the  idea  of  a  promise  to  pay ;  and  there  must  be 
aucb  a  promise  either  expressed  or  implied,  to  prevent  the  bar 
of  the  statute. 

The  rule  was,  therefore,  in  our  opinion,  inaccurately 
expressed  to  the  jury,  when  it  was  said  '*  that  there  must  be 
either  an  express  promise  to  pay  by  the  defendant,  or  an 
explicit  acknowledgment  of  a  subsisting  debt."  It  should 
have  been  added  "  from  which  the  law  could  imply  a  prom- 
ise to  pay  the  debt."  No  acknowledgment  can  be  sufficient 
unless  it  furnishes  a  plain  inference  that  the  defendant 
thereby  intended  to  engage  to  pay  the  debt. 

For  the  same  reasons  it  appears  to  the  Court  to  have 
been  erroneous  to  leave  it  to  the  jury  to  find  the  requisite  ac- 
knowledgement upon  the  evidence  in  the  case.  The  instruc- 
tions properly  assume,  that  there  was  not  an  express  promise. 
To  implying  one,  the  express  and  repeated  refusals  of  the 
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Dbc.  1838.  lowing  chain  of  title,  to  wit — a  grant  to  Thomas  Knight  m 
RiTTEft   ^he  year  1760,  a  deed  of  bargain  and  sale  for  the  same  land 

BAaB«TT  ^^^™  Knight  to  Jacob  McLindon  in  1762,  and  a  deed  from 
McLindon  to  Isaac  Sowell  for  the  same  in  1772.  They 
then  proved  that  Isaac  Sowell  died  intestate  previous  to 
1784,  leaving  a  widow,  Mary,  and  a  son,  John,  who  was  his 
oldest  son.  They  then  produced  in  evidence  a  deed  bear- 
ing date  in  1786  from  John  and  Mary  Sowell,  to  Mai^garet 
Sowell,  the  feme  lessor  of  the  plaintiff,  and  wife  of  the 
other  lessor.  The  description  of  the  land  in  the  grant  to 
Knight  was  as  follows — ^  Lying  on  both  sides  of  McLindon's 
creek,  beginning  at  a  maple  on  the  south  side  of  McLindon's 
creek,  and  runs  S.  55^  W.  240  poles  up  to  a  pine,  in  the 
lower  line  of  Jacob  McLindon's  land  on  the  said  creek, 
thence  N.  35',  W.  200  poles,  crossing  the  said  creek  with 
said  Jacob's  line,  to  a  pine,  thence  N.  55%  E.  240  poles  down 
to  a  red  oak,  thence  S.  35',  E.  200  poles,  crossing  the  creek 
to  the  mouth  of  a  branch  to  the  first  station,  containing  three 
hundred  acres."  This  description  of  the  land  was  the  same 
in  all  the  mesne  conveyances,  except  in  the  one  from  John 
and  Mary  Sowell  to  Margaret  Sowell,  the  difference  in 
which,  however,  need  not  be  stated,  as  it  is  unnecessary  to 
the  understanding  of  the  question  upon  which  the  case  was 
decided.  For  the  defendant,  it  was  insisted  that  the  title  of 
the  land  in  dispute  was  not  in  the  lessors  of  the  plaintiff  but 
in  one  John  Sowell,  to  whom  the  said  lessors  had  conveyed 
it  by  a  deed  bearing  date  the  23d  of  March,  1791,  in  which 
the  land  was  described  as  follows — ^  a  certain  piece  or  par- 
cel of  land  in  the  county  of  Moore,  situate,  lying  and  being 
as  follows,  on  both  sides  of  McLindon's  creek,  beginning  at 
a  maple  by  a  branch  running  thence  S.  55^,  W.  240  poles, 
thence  N.  35^,  W.  200  poles,  thence  N.  55"^,  E.  240  poles, 
thence  S.  35^,  E.  200  poles  to  the  beginning,  containing  300 
acres,  sold  by  J  acob  McLindon  to  Isaac  SowelL"  It  was 
agreed  that  the  grant  to  Knight  began  at  the  letter  M,  as 
represented  oh  the  diagram,  and  that  the  first  line  termina- 
ted at  the  letter  P,  and  that  that  line  was  twelve  poles  lon- 
ger than  the  distance  called  for  in  the  grant,  which  gave  out 
at  the  letter  D.  It  was  admitted  by  the  defendant  that  he 
was  in  possession  of  the  disputed  land.  ^ 
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Th6  defendant  contended  that  the  deed  from  the  lessors  D«a  1838. 
of  the  plaintiff  to  John  Sowell  conveyed  all  the  land  RiTrm 
covered  by  the  grant  to  Knight,  and  moved  the  court  to  baeutt. 
instruct  the  jury  that  they  were  at  liberty  to  disregard  the 
distance  called  for  in  the  first  line  of  that  deed,  and  that  the 
defendant  was  not  obliged  to  stop 'at  the  letter  D,  where  the 
distance  gave  out»  because  the  words  "  sold  by  Jacob 
McLindon  to  Isaac  Sowell"  contained  in  that  deed  control- 
led the  distance  therein  mentioned.  His  Honor  declined 
giving  those  instructions,  but  charged  the  jury  "  that  those 
words  did  not  control  the  course  and  distance  called  for  in 
the  deed ;  and  that  as  there  was  no  evidence  to  show  that 
the  first  line  in  that  deed  had  actually  been  run  by  the  par- 
lies to  Mclindon's  line,  it  must  stop  where  the  distance 
gave  out,  as  it  did  not  call  for  M cLindon's  Une  or  the  pine.** 
The  lessors  of  the  plaintiff  had  a  verdict  and  judgment  and 
the  defendant  appealed. 

Winston  for  the  defendant. 

Badger  and  Mendenhall  for  the  lessors  of  the  plaintiff. 

Gastok,  Judge.  We  are  of  opinion  that  there  was  error 
in  refusing  to  instruct  the  jury,  as  prayed  by  the  defendant's 
counsel,  that  they  were  at  liberty  to  disregard  the  distance 
called  for  in  the  first  line  of  the  deed  of  the  lessors  of  the 
plaintiff  to  John  Sowell,  and  to  extend  that  line  to  the  pine, 
the  terminns  called  for  in  the  deed  of  Jacob  McLindon  to 
Isaac  Sowell.  In  the  case  of  Campbell  v.  McArthur. 
2  Hawks  33,  it  was  recognised  as  a  settled  principle  that  a 
mistake  in  the  course  or  distance  of  a  deed  shall  not  be  per- 
mitted to  disappoint  the  intent  of  the  pxarties,  if  that  intent 
appears,  and  if  the  means  of  connecting  the  mistake  are 
furnished  either  by  a  more  certain  description  in  the  same 
deed,  or  by  reference  to  another  deed  containing  a  more  cer- 
tain description.  This  principle  we  think  applicable  to  the 
present  case.  In  the  deduction  of  title  to  the  lessors  of  the 
plaintiff  for  the  land  in  dispute,  the  plaintiff  had  exhibited  a 
deed  of  bargain  and  sale  from  Jacob  McLindon  to  Isaac 
Sowell,  dated  7th  January,  1772,  in  which  the  tract  con- 
Teyed  is  thus  described :  *'  300  acres  of  land  lying  on  a 
branch  of  McLindon's  creek  called  Black  creek,  beginning 
at  a  maple  on  the  sooth  side  of  McLindon's  creek,  and  runs 
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Dme.  1938.  south  55^,  west  240  poles  up  to  a  pine  in  the  lower  line  of 
iuttsb  Jacob  McLindon's  land  on  the  said  creek,  thence  north  35% 
^'  west  200  poles  crossing  the  said  creek  with  the  said  Jacob's 
line  to  a  pine,  thence  north  55°,  east  240  poles,  down  to  a 
red  oak,  thence  south  35°,  east  200  poles,  crossing  the  said 
creek  at  the  mouth  of  a  branch  to  the  first  station."  The 
defendant  then  offered  in  evidence  a  deed  from  the  lessors 
themselves  to  John  Sowell,  conveying,  as  the  defendant  al. 
leged,  this  very  tract  to  the  said  John.  This  deed,  dated  23d 
March,  1791,  describes  the  land  as  **  lying  and  being  on 
both  sides  of  McLindon's  creek,  beginning  at  a  maple  by  a 
branch  running  thence  south  55°,  west  240  poles,  thence 
north  35°,  west  200  poles,  thence  north  55°,  east  240  poles, 
thence  south  35°,  east  200  poles,  to  the  beginning,  containing 
three  hundred  acres  sold  by  Jacob  McLindon  to  Isaac  Sow- 
ell." So  far  aa  the  description  goes  in  this  deed  it  cor- 
responds with  that  in  the  former.  There  is  the  same  begin- 
ning— the  same  courses  and  distances — and  the  same  quantity 
of  acres  in  both — and  the  only  difference  between  the  two 
descriptions  is,  that  the  former  is  more  circumstantial  in 
pointing  out  where  the  termini  are  to  be  found  of  the  lines 
described  by  course  and  distance. 

T^e  lessors  of  the  plaintiff  exhibited  no  evidence  of 
any  other  sale  from  Jacob  McLindon  to  Isaac  Sowell,  than 
the  sale  evidenced  by  the  deed  of  McLindon.  It  was  there- 
fore to  this  sale  as  authenticated  by  this  deed  that  the  refer- 
ence was  made  in  their  deed,  and  the  very  purpose  of  the 
reference  would  seem  to  be  to  ascertain  with  more  par- 
ticularity what  it  was  apprehended  might  not  have  been 
otherwise  sufficiently .  described.  They  therefore  declare 
their  intent  to  convey  unto  John  Sowell  the  same  land  which 
Jacob  McLindon  sold  to  Isaac  Sowell.  If,  therefore,  in  the 
description  of  this  land  thus  conveyed,  there  be  found  any 
inaccuracy  or  deficiency,  that  inaccuracy  is  corrected  and 
that  deficiency  supplied  the  moment  we  ascertain  the  true 
boundaries  of  Isaac  Sowell's  purchase,  and  these  appear 
upon  the  face  of  McLindon's  deed. 

The  judgment  is  reversed  and  the  cause  must  be  sent 
back  for  another  trial. 

Pbk  Cubiam.  Judgment  reversed. 
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Duo,  1838. 


JACOB  HUBBARD  v.  WALTER  A.  WINBORNE. 


HVBBABD 
V. 

The  debtor  may  act  as  agent  for  his  trustee  in  selling  or  exchanging  articles  of  Wimbobhi. 
the  trast  property,  and  an  exchange  made  by  the  debtor  without  any  prece- 
dent authority  from  the  trustee,  but  subsequently  ratified  by  him,  will  vest  the 
title  of  the  article  taken  in  exchange,  in  the  trustee^  as  against  the  debtor 
or  those  claiming  as  his  creditors,  if  jiot  frem  the  exchange  itself,  at  least 
from  its  ratification. 

This  was  an  action  of  trover,  brought  to  recover  the 
valae  of  a  mare.  Plea  the  general  issue^  upon  which  issue 
was  joined,  and  the  cause  tried  at  Guilford  on  the  last  cir- 
cuit before  his  Honor  Judge  Pearson.. 

The  facts  were  agreed  on,  and  it  was. also  agreed  that  if 
his  Honor  should  think  that  upon  the  facts  the  plaintiff  was 
entitled  to  recover,  the  jury  should  return  a  verdict  in  his 
favor  for  the  value  of  the  mare ;  otherwise  the  verdict  was 
to  be  rendered  for  the  defendant.  The  facts  as  agreed 
on  were  these  :  One  Bryant,,  being  much  indebted,  made  a 
deed  to  the  plaintiff,  conveying  among  other  things  an  old 
gray  horse,  in  trust  to  sell  and  pay  certain  debts  therein 
mentioned.  This  deed  in  trust  was  duly  registered ;  the 
property  was  left  in  the  possession  of  Bryant  until  the  day 
of  sale.  Soon  after  the  registration  of  the  deed,  Bryant  ex- 
changed the  gray  horse  for  a  brown  mare,  and  brought  the 
mare  home,  and  immediately  informed  the  plaintiff  of  the 
exchange,  and  he,  thinking  it  was  a  good  swap,  ratified  and 
agreed  to  it.  The  defendant  a  few  days  afterwards  levied 
on  the  mare  under  executions  which  he  had  in  his  hands  as 
an  officer  against  Bryant,  and  sold  her  at  public  sale.  Be- 
fore the  levy,  the  defendant  was  notified  of  all  the  above 
facts  ;  and  the  sale  was  forbid  by  the  plaintiff,  who  claimed 
the  mare  in  place  of  the  horse  mentioned  in  the  deed  of 
trust.  The  question  was  whether  the  plaintiff  could  recover 
the  value  of  the  brown  mare.  His  Honor  being  of  opinion 
that  he  could,  a  verdict  for  the  plaintiff  was  returned  by  the 
jury,  and  the  defendant  appealed. 

W.  A.  Graham^  for  the  defendant. 

/.  71  Morehead^  for  the  plaintiff. 

RuFFiN,  Chief  Justice.    The  Court  does  not  perceive 

16 


188  IN  THE  SUPREME  COURT 

Dec.  J839.  any  objection  to  the  plaintifTs  recovery.   The  defendant  im- 
"hcsbard  putes  no  fraudulent  purpose  to  the  deed,  to  the  possession 
^jj^^,.  remaining  with  the  debtor,  nor  to  the  ratification  of  the  ex- 
change of  horses  by  the  trustee.     Supposing  all  those  acts 
done  with  an  honest  intent—  and  there  is  no  evidence  or 
suggestion  to  the  contrary— the  title  of  the  horse  sued  for, 
vested  in  the  plaintiff  immediately  upon  his  assent  to  the 
swap.     As  trustee  he  may  incur  a  responsibility  to  the  cred- 
itors by  thus  dealing  with  the  trust  property  :  but  that  can- 
not in  a  Court  of  law  effect  his  legal  right  to  sell  or  other- 
wise dispose  of  the  effects  conveyed  to  him.     It  seems  to  be 
supposed,  however,  that  it  amounts  to  an  evasion  of  the 
statutes  requiring  the  registry  of  deeds  of  trust,  since  the  deed 
To  permit  will  embrace  one  article  and  the  debtor  will  be  found  in  pos- 
who  re-   '  session  of  another.    How  far  that  may  go  as  an  argument 
^ssess^n  ^^  f^^^<^  from  the  deception  6n  creditors  to  which  it  tends, 
afier  con-  or  which  wa3  actually  practised  on  the  execution  creditor 

veying  his.     ^,  .  .    .  i  ^  /-k  -.'-.^^  •« 

properly  in  Ml  this  case,  it  IS  not  for  US  now  to  say.  Uur  provmce  at 
exdiange  Present  is  simply  to  inquire,  whether  a  trustee  be  not  in  any 
articles  of  case  permitted  bona  fide  to  constitute  the  debtor  his  agent 
property  to  sell  or  exchange  an  article  of  the  trust  property.  That  he 
b7  ?heT8-  'nay*  we  cannot  doubt.  If  the  authority  precede  the  dispo- 
sent  of  tiiegiiiQn^  {^  jg  dear  he  may  ;  for  then  the  property  never  vests 
not  fluch  even  apparently,  or  for  a  moment  in  the  debtor ;  but  the 
of  The  8ia"  contract  is  made  in  the  name,  and  on  the  behalf  of  the  trus- 
tuierequir-^ee^  to  whom  the  properly  passes  directly  from  the  former 
istry  of  owner.  In  the  case  before  us,  the  result  is  the  same.  The 
trust,  as  to  ratification  is  not  merely  pretended,  but  is  stated  as  a  real 
trustee^  ^**^^  honest  one  ;  immediately  fallowing  the  exchange,  bene- 
from  ac-  ficial  to  the  trust  fund,  and  before  the  levy  of  any  execution 
legal  title  Or  Other  lien,  or  interest  gained  by  another  creditor.  The 
deukcn"  ^^ssent  of  the  plaintiff  thus  given,  it  would  seem,  as  against  the 
in  ex-  agent  or  those  claiming  as  his  creditors,  must  have  vested  the 
How  far  it  property  in  the  plaintiff,  if  not  from  the  exchange  itself,  from 
arfarfa-^"  its  ratification  ;  and  the  last  is  sufficient  for  the  plaintiff,  as 
fraud  ^rom  ^^^^  preceded  the  lien  of  the  execution  under  which  the  de- 
tbe  decep-  fendant  alleges  a  justification. 

tion  on 

creditors  to         t%         „  »    *  ^  i 

which  it  Per  Curiam.  Judgment  affirmed* 

tends. 
Qui 
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CHRISTOPHER  C.  TAYLOR,  et.  a1.  Ez'ra  of  SKELTON 
TAYLOR  V.  GEORGE  BROOKS,  et.  al. 

Until  the  settlement  and  distribuiioa  of  an  estate,  the  administration  is  incom- 
plete, and  mast,  npoo  ihe  death  of  the  administrator,  be  committed  to  some 
person  as  administrator  dc  boni»  non  of  the  intestate,  for  the  good>  of  the  in- 
testate goto  such  administrator  c^  bonis  non,  and  not  to  the  executor  of  the 
administrator,  and  this  although  the  administrator  was,  as  one  of  the  next  of 
kin,  entacied  to  a  share  of  the  estate.  The  right  as  next  of  kin  did  not  attach 
to  any  particular  chattels,  and  prima  facu,  the  unsold  and  undivided  specific 
goods  were  held  by  the  administrator  in  hts  official  character,  and  therefore 
his  representatives  do  not  succeed  to  them. 

Detinue  for  five  slaves,  tried  at  Stokes  on  the  last  cir« 
cuit  before  his  Honor  Judge  Pearsoiv. 

It  appeared  in  evidence  on  the  trial  that  one  Clackson, 
who  resided  in  the  State  of  Virginia,  upon  the  marriage  of 
his  daughter  with  one  Abraham  Taylor  in  the  year  1814, 
put  a  negro  woman  named  Amelia  and  her  children  into  the 
possession  of  his  son-in-law  Taylor,  who  remained  in  pos- 
session of  them,  treating  them  as  his  own  until  his  death : 
That  Clackson  died  in  1817,  leaving  a  will,  of  which  Abra- 
ham Taylor,  after  the  renunciation  of  the  executors  therein 
namedt  was  appointed  administrator:  That  by  said  will, 
the  testator  gave  the  negro  woman  Amelia  and  her  children 
to  Abraham  Taylor  and  his  wife  for  life,  with  remainder  to 
his,  the  testator's,  heirs :  That  Abraham  Taylor  died  in  1819 
intestate,  and  in  1823  Skelton  Taylor  was  appointed  his  ad* 
ministrator:  That  in  1831  Skelton  Taylor  died,  and  the 
plaintiffs  qualified  as  his  executors:  That  in  183G  Eliza- 
beth Taylor,  the  widow  of  Abraham  Taylor,  sold  five  ne- 
groes, being  part  of  those  descended  from  the  woman  Ame- 
lia, to  the  defendants,  who  were  negro  traders,  and  who  im- 
mediately after  their  purchase,  and  in  the  niglit  time,  run  the 
negroes  out  of  the  State  of  Virginia,  where  all  the  above 
transactions  took  place.  It  was  also  in  evidence  that  from 
the  death  of  Abraham  Taylor,  his  widow  remained  in  pos* 
•estion  of  Amelia  and  her  children  until  the  sale  of  a  part  of 
them  to  the  defendants :  That  Abraham  Taylor  and  his 
wife  had  no  children,  and  that  Skelton  Taylor,  the  testator 
of  the  plaintiffs,  was  the  father  of  Abraham,  and  according 
to  the  laws  of  Vixginia^  was  the  person  entitled  to  his,  Abra- 
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t>Kc.  1838.  ham's,  negroes,  as  next  of  kin,  his  widow  being  entitled  to 
Taylor  ^^^  '^^'^  ^^  them  during  her  life.  It  also  appeared  that  the 
B  *  KB  ^^^^'^^^"^B  ^^^  notice  before  their  purchase,  that  the  repre- 
sentatives of  Clackson  claimed  the  negroes  under  his  will, 
subject  to  the  life  estate  of  Mrs,  Taylor,  and  that  they  were 
also  claimed  by  the  executors  of  8kelton  Taylor.  A  de- 
mand and  refusal  before  suit  was  also  shown. 

The  counsel  for  the  plaintiffs  read  to  the  Court  the  law 
of  Virginia,  as  to  distribution  of  intestates'  estates ;  and  also 
the  law  of  that  State  imposing  a  forfeiture  of  an  estate  for 
life  in  negroes  when  the  tenant  for  life  attempted  to  sell  or 
otherwise  run  them  out  of  the  State. 

His  Honor  charged  the  jury,  *<  that  to  enable  the  plain- 
tiffs to  recover,  they  must  prove  that  the  negroes  belonged  to 
them  ;  that  if  the  evidence  satisfied  the  jury,  that  old  Clack- 
son  had  made  an  absolute  gift  of  the  negroes  to  Abraham 
Taylor,  and  that  after  his  death,  the  negroes  were  allotted 
to  his  widow  for  life  as  her  share  under  the  Virginia  statute 
of  distribution,  and  that  while  she  thus  held  them  for  life, 
she  made  the  sale  to  the  defendants  with  a  view,  or  having 
reason  to  believe,  that  the  defendants  would  run  them  out  of 
the  State,  then  under  the  law  of  Virginia  the  life  estate  was 
forfeited,  and  the  plaintiffs  were  entitled  to  recover.  That 
whether  there  was  an  absolute  gift  to  Abraham  Taylor,  or 
merely  a  loan  as  the  defendants  contended,  was  a  question 
for  their  decision :  That  a  parol  gift  in  Virginia  was  valid, 
and  that  by  the  law  of  Virginia,  negroes  being  put  into  the 
possession  of  a  son-in-law  was  prima  facie  a  gift  and  not  a 
loan,  but  that  the  presumption  might  be  rebutted,  and  if  the 
evidence  satisfied  them  that  it  was  a  loan,  the  plaintiffs  were 
not  entitled  to  recover;  that  whether  the  negroes  were 
allotted  to  the  widow  as  her  dower  right,  as  it  was  termed, 
after  the  death  of  Abraham  Taylor,  was  also  a  question  for 
them  to  decide  ;  that  if  there  were  not  such  an  allotment, 
then  there  was  no  forfeiture,  and  the  plaintiffs  were  not  en- 
titled to  recover,  although  there  had  been  an  absolute  gift  to 
Abraham  Taylor."  ' 

The  plaintiffs'  counsel  then  moved  the  Court  to  instruct 
the  jury,  that  if  there  were  an  absolute  gift  to  Abraham 
Taylor,  but  no  allotment  to  his  widow  as  her  dower  right 
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after  his  death,  and  in  point  of  fact  the  negroes  were  suffer-  Deo.  isaa 
ed  by  the  administrator  of  Abraham  to  remain  in  the  pos-  taylo* 
session  of  the  widow,  subject  to  an  allotment  and  division  bj^q^. 
whenever  he  thought  proper  to  make  one ;  then  a  sale  while 
she  thus  held  them,  would  be  a  forfeiture  of  her  right  to  a 
life  estate  in  one  half,  and  as  the  other  half  belonged  to  the 
representatives  of  Skclton  Taylor  as  distributee  of  his  son, 
the  plaintiffs  would  be  entitled  to  recover.  The  Court  re- 
fused so  to  charge,  because,  in  the  first  place,  the  evidence 
did  not  in  the  opinion  of  the  Court,  raise  the  point.  2dly, 
Because  if  there  were  a  forfeiture  by  a  sale  under  such  cir- 
cumstances, the  effect  of  such  forfeiture  in  the  first  instance, 
was  not  to  displace  the  legal  title  which  remained  in  the  ad- 
ministrator  of  Abraham  until  distribution,  and  the  action 
ought  to  have  been  in  his  name,  and  not  in  the  name  of  the 
present  plaintiffs.  3dly,  Because  the  act  did  not  create  a 
forfeiture  under  such  circumstances. 

The  defendant's  counsel  moved  the  Court  for  instruc- 
tions which  were  either  refused  or  reserved,  and  which  it  is 
unnecessary  to  state,  as  the  jury  found  a  verdict  for  the  de- 
fendants. A  motion  for  a  new  trial  was^made  on  the  part 
of  the  plaintiffs,  because  of  misdirection  in  the  charge,  and 
the  refusal  of  the  Court  to  charge  as  requested  by  them. 
This  motion  was  overruled,  and  the  plaintiffs  appealed. 

Bot/den,  for  the  plaintiffs. 

/.  T.  Moreheady  for  the  defendants. 

RuFPiN,  Chief  Justice.  We  are  of  opinion  that  the  judg- 
ment must  be  affirmed,  because  this  action  cannot  be  main- 
tained by  the  plaintiffs,  as  executors  of  Skelton  Taylor. 

One  of  the  facts  disputed  on  the  trial  was,  whether  the 
slaves  had  been  given  or  loaned  by  Clackson,  the  father-in- 
law,  to  Abraham  Taylor.  The  plaintiffs  contended  that  they 
had  been  given  absolutely ;  and  upon  that  founded  their  claim 
of  title  in  the  following  manner :  They  insisted  that  after 
the  death  of  Abraham  Taylor  intestate,  the  title  became 
vested  in  their  testator,  Skelton  Taylor,  who  became  his  ad- 
ministrator. The  plaintiffs  further  insisted  that  by  the  sale 
by  Abraham's  widow  of  the  slaves,  with  the  intent  that  they 
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Dae.  1838.  should  be  removed  out  of  Virginia,  his  life  estate  was  under 
'^^^ttjom' ^  B^lut^  of  ^^^^  State  forfeited,  and  was  now  vested  iu  the 
V-  plaintiffs  as  the  executors  of  Skelton  Taylor,  who  was  also 
the  father  of  the  intestate,  Abraham  Taylor,  and  as  his  next 
of  kin,  entitled  to  one  half  of  his  slaves  in  possession  at  his 
death,  and  to  the  other  half  in  reversion  after  the  death  of  his 
widow,  or  other  sooner  determination  of  her  estate  for  life. 
This  the  plaintiffs  insisted  on  as  true,  whether  there  had  been 
a  division  of  the  estate  left  by  Abraham  Taylor  between  the 
father  and  widow,  and  upon  such  division  the  slaves  after- 
wards sold  to  the  defendants  had  been  allotted  to  the  latter 
for  life  in  her  share  ;  or  whether  there  had  been  no  such  di- 
vision, but  the  slaves  had  been  allowed  by  the  father  and 
administrator  to  remain  in  possession  of  the  widow  undivi- 
ded, but  still  subject  to  division. 

Upon  those  propositions  of  the  plaintiffs,  it  was  left  to 
the  jury  whether  there  was  a  gift  or  a  loan,  and  if  the  former, 
whether  there  had  been  a  division  between  the  next  of  kin 
or  not ;  and  they  were  instructed  that  the  plaintiffs  were  en- 
titled to  recover,  if  there  had.  been  such  gift  and  division  ; 
but  that  they  we^e  not  entitled  to  recover  if  there  had  not 
been  an  allotment  of  these  slaves  to  the  widow. 

As  the  verdict  was  for  the  defendants,  it  removes  from  our 
consideration  the  important  affirmative  instructions  on  behalf 
of  the  plaintiffs  upon  the  effect  of  the  laws  of  Virginia,  com- 
mon or  statutory ;  and  therefore  upon  none  of  those  points 
is  an  opinion  given.  It  also  excludes  from  our  notice  the  in- 
structions prayed  on  the  part  of  the  defendants,  because  they 
having  been  denied  or  reserved,  could  have  had  no  influence 
in  producing  the  verdict.  The  verdict  makes  the  conclusion 
a  necessary  one,  that  the  jury  thought  either  that  there  was 
no  gift,  or  that  the  negroes  had  never  been  allotted  to  the 
widow  in  her  share  of  her  husband's  estate,  but  that  the  es- 
tate remained  unsettled  and  subject  to  distribution.  The 
Court  cannot  see  that  the  jury  proceeded  on  the  matter  of 
fact  first  mentioned  ;  and  it  may  therefore  be  that  they  went 
on  the  ground  that  there  had  been  no  division,  and  that  the 
legal  consequence  therefrom  was  that  specified  by  the 
Court. 

The  case  is  therefore  reduced  to  the  single  point,  wheth* 
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er  tho  Court  properly  refused  the  prayer  of  the  plaintifls  for  Dio.  1838. 
an  instruction  that  they  ought  to  recover,  although  there  had    tatloe 
been  no  division  of  the  slaves  of  the  intestate  between  his   ^^^^^^ 
next  of  kin. 

His  Honor  gave  for  his  opinion  several  reasons ;  of 
which  one  seems  to  us  so  plain  and  decisive  against  the  ac- 
tion, that  we  do  not  embarrass  ourselves  with  the  others. 

The  plaintlfis  declare  in  detinue,  as  the  executors  of  the 
will  of  Skelton  Taylor.    In  him,  therefore,  they  must  show 
the  title  that  was  once  in  Abraham  Taylor  by  the  gift  of 
Clackson.    It  is  not  sufficient  that  Skelton  was  the  adminis- 
trator of  Abraham ;  for  upon  the  death  of  an  administrator 
the  goods  of  the  intestate  do  not  go  to  the  executor  of  the 
administrator,  but  to  the  administrator  de  bonis  non  of  the 
intestate.    The  plaintiffs  must  therefore  show  in  their  testator 
something  better  than  a  title  as  administrator  merely.    This 
was  attempted  by  urging  that  as  he  was  also  father  and  next 
of  kin,  it  might  be  and  was,  upon  the  ^  circumstances,  to  be 
inferred,  that  at  his  death,  he  held  in  jure  propria,  and  not 
as  administrator.    But  we  think  that  an  inadmissible  infer- 
ence, and  indeed  that  it  is  completely  repelled.    Skelton 
Taylor  was  never  in  fact  in  the  possession  of  the  slaves,  as 
I4>pear8  by  the  evidence,  and  as  is  admitted  in  the  prayer  of 
the  plaintlfis  themselves.    They  were  in  the  possession  of 
the  widow,  who  was  entitled  to  one  half  in  value,  and  in 
severalty  for  her  life,  as  her  distributive  share.     Now  if  to 
this  be  added,  the  farther  fact  as  found  by  the  jury,  that  there 
was  no  division  and  allotment  between  the  parties  entitled, 
It  is  clear  that  the  estate  had  not  been  administered  by  Skel- 
ton Taylor ;  but  that  the  important  parts  of  accounting  and 
distribution,  yet  remained  to  be  performed  by  some  person. 
Until  distribution  certainly  the  administration  is  incomplete, 
and  must  be  committed  to  some  person  de  bonis  non.    If  the 
administrator  here  had  not  been  next  of  kin,  there  would 
have  been  a  necessity,  upon  his  death,  for  a  further  adminis- 
tration to  settle  and  divide.    It  is  equally  necessary,  although 
the  administrator  was,  as  next  of  kin,  entitled  to  a  share  of 
the  estate  ;  for  that  right  did  not  attach  to  any  particular 
chattels.    Prima  facie  the  unsold  and  undivided  specific 
goods  were  held  by  the  administrator  in  his  official  charac- 
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^o.  1838.  ter ;  and  therefore  his  representatives  do  not  micceed  to 

Tayix>b    ^'^«"- 

9. 

Pee  Curiam.  Judgment  affirmed. 


DAVID  CARPENTER,  et  al.  v.  WILLIAM  WALL. 

Where  a  parchaser  of  property,  in  payment  therefor  transferred  to  the  vendor 
notes  upon  third  persona,  and  upon  bein;  requested  to  endorse  the  noted  for 
the  purpose  of  enabling  the  vendor  to  sue  in  his  own  name,  refused  to  do  so, 
but  said  ^'  they  were  good,"  t^  toas  held^  that  the  words,  "  ihey  were  good," 
used  in  the  manner  they  were,  did  not  furnish  any  evidence  of  a  promise  to 
make  the  notes  good.  , 

Whether  such  words,  if  they  amount  to  a  promise  to  make  the  notes  good,  do 
not  come  within  the  act  of  1826,  (l  Rev.  Stat.  ch.  50,  sec.  10,)  declaring  that 
"no  action  shall  be  brought,  whereby  to  charge  the  defendant  upon  any  spe- 
cial promise  to  answer  the  debt,  default  or  miscarriage  of  another  person,  un- 
less  the  agreement  upon  which  such  action  shall  be  brought,  or  some  mem- 
orandum or  note  thereof,  shall  be  in  writing  and  signed  by  the  party  chnrged 
therewith,  or  some  other  person  thereto  by  him  lawfully  authoriztd."  Qu.1 

The  defendant  purchased  of  the  plaintiffs  a  tract  of  land 
and  paid  for  the  same  in  notes  and  judgments  on  third  per- 
sons, some  of  which  securities  ultimately  proved  unavailable. 
This  was  an  action  of  assumpsit,  in  which  the  plaintiffs 
declared  on  a  verbal  guaranty,  made  by  the  defendant  of 
the  goodness  of  the  notes  and  judgmenta  Plea — non  assump- 
sit. On  the  trial  at  Anson,  on  the  last  circuit,  before  his 
Honor  Judge  Nash,  it  appeared  that  at  the  time  when  the 
notes  and  judgments  were  passed,  it  was  proposed  by  a 
witness  who  was  present,  that  the  defendant  should  endorse 
the  notes  to  enable  the  plaintiffs  to  sue  in  their  own  names. 
The  defendant  said  he  would  not  endorse  them,  "  b^ut  ihey 
were  good!*  It  was  at  that  time  supposed  by  all  the  parties 
that  the  notes  and  judgments  were  good.  His  Honor  left  it 
to  the  jury  to  say,  whether  the  defendant  meant  to  guaranty 
the  goodness  of  the  papers  passed  ;  if  so,  they  were  at  lib- 
erty to  find  for  the  plaintiffs.  The  jury  found  a  verdict  for 
the  plaintiffs,  and  the  defendant  submitted  a  motion  for  a  new 
trial,  '^because  the  Court  ought  to  have  told  the  jury,  that 
there  was  no  evidence  before  them  to  prove  a  guaranty ; 
and  therefore  that  the  Court  erred  in*leaving  it  to  them.** 
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The  motion  for  a  new  trial  was  ovemiled,  and  judgment  Dso.  1838. 

pronounced,  from  which  the  defendant  appealed.  Casykk* 

Mendenhally  for  the  defendant  ™ 

Winston^  for  the  plaintiffs.  Wail. 

tyu  m 

Daniel  Judge,  after  stating  the  case  as  above  proceeded  ^^^^^ 
as  follows:— A  guaranty  is  a  promise  to  answer  for  the  the  pay- 

r  11  1  n  '        r  1^'     roent  of 

payment  ot  some  debt,  or  the  performance  oi  some  duty,  m  aome 
case  of  the  failure  of  another  person,  who  is  himself  in  the  f^e  p^ 
first  instance  liable  to  such  payment  or  performance.    Tell  formanee 

*    *'  *  ofaoiii6 

on  Guaranties,  1.    Smith  on  Mercantile  Law,  277.     The  duty,  in 
evidence  shows  that  the  defendant  expressly  refused  to^,!^o| 
endorse.    Did  the  words,  «*  but  they  are  good,**  which  he*J^*' 

appended  to  this  refusal,  amount  to  a  promise  that  he  would  j^-^^^^^- 
guaranty   the   goodness  of  the  paper  transferred?    The thefiratin- 
Judge  left  it  to  the  jury  to  ascertain  whether  the  defendant  bleM^aach 
intended  to  bind  himself  as  guarantor  by  using  these  words.  SJJSSJn. 
We  think,  that  the  words  used  in  the  manner  they  were  used,  anca. 
did  not  furnish  any  evidence  of  a  promise  to  make  the  notes  if  a  vandor 
and  judgments  good.    We  understand  the  true  rule  on  this  f^\ha 
point  to  be,  that  if  a  vendor  receive  from  the  purchaser  the  !««*»*■« 
note  of  a  third  person  at  the  time  of  the  sale,  (such  note  not  a  third  per- 
being  foiled  and  there  being  no  fraudulent  misrepresenta-  time*of  tha 
tion    on    the  part   of  the  purchaser  as  to  the    "^^v^J^cy '^^J  ^JJ®** 
of  the  maker,)  it  is  deemed  to  have  been  accepted  by  the  being  forg- 
vendor  in   satisfaction,  unless  the  contrary    be   expressly  there  babif 
proved.     Whitbeck  v.  Van  Ness,  1 1  Johns.  409.     There  is  "^/"jf.*" 
another  point  which  on  a  subsequent  trial  may  be  worthy  of  ^•P.w^* 
examination.     Our  act  of  1626  declares,  that  ''no  action  the  part  of 
shall  be  brought  whereby  to  charge  any  executor  or  admin-  chmr'aa 
istrator  upon  a  special  promise  to  answer  out  of  Ws.  own  ^^^*  Jj!* 
estate,  or  to  charge  the  defendant  upon  any  special  promise  the  maker) 
to  answer  the  debt,  default  or  miscarriage  of  another  person,  U"o  hvn 
unless  the  agreement  upon  which, such  action  shall  be  brought,  ^"o^'b*. 
or  some  mem&randum  or  note  thereof,  shall  be  in  writing  and  the  veiulor 
signed  by  the  party  charged  therewith,  or  some  other  person  tionunleaa 
thereto  by  him  lawfully  authorized."     1  Rev.  Stat.  ch.  50,  ^""^^^ 
sec.  10.     The  point  to  which  we  would  draw  attention  is,  preaaW 

proveo. 

whether  the  claim  of  the  plaintiff,  is  nqt  npdnm  verbal  guar* 

10 
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pie.  im.  anty ,  within  the  meaning  of  thift  fetatute,  and  therefore  thai  a 
Cajmbv-  recovery  cannot  be  had  on  it 
^*^  There  must  be  a  new  trial. 


Wau» 


Fba  CvuAif.  Judgment  reversed. 


JOHN  T.  DODSON  v.  GEORGE  MOCK. 

It  m  not  nocwtittijr  Ibr  the  matntentnee  of  an  action  for  killing  a  dog,  that  th« 
dog  aboald  ba  ahovm  to  beef  aome  pecuniary  ?alue.  Doga  belong  to  that  elaaa 
of  domiciled  animala  which  the  law  reoogniBea  aa  objecla  of  property,  and 
what  it  reoogniaea  aa  property,  it  will  protect  from  in?aaion  by  a  ctTil  actios 
on  the  part  of  the  owner. 

A  dog  may  be  of  auch  ferodoua  diqwaition,  or  predatory  habitat  aa  to  render 
him  a  nuiaanoe  to  the  eommvnity,  and  if  permitted  to  go  at  large,  he  may  be 
deatioyed  by  any  peraon.  But  the  law  doea  not  reqoire  eiemption  from  all 
fault  aa  a  condition  of  eziatence ;  and  the  triTial  offencea  of  atealing  an  egg^ 
•napping  at  one  man'a  heel  and  barking  at  another'a  horae,  and  the  being 
■uapected  of  having,  yeara  before^  worried  a  aheep,  will  not  put  a  dog  out  ot 
the  pale  of  the  law  and  joatify  any  peraon  in  killing  him. 

The  action  of  treapaaa  vi  U  amis  is  the  proper  remedy  where  a  dog  ia  killed 
by  a  direct  adminiatration  of  poiion— aa  where  the  poiaon  ia  thrown  down 
to  the  dog  mixed  up  with  food.  But  where  the  defendant  puta  the  poiaoned 
food  where  he  knowa  the  dog  will  paaa  along  and  get  it,  caae  ia  the  proper 
remedy. 

This  was  an  action  of  trbspass  vi  bt  armis  for  killing 
the  plaintiff's  dog,  tried  at  Stokes  on  the  last  circuit  before 
his  Honor  Judge  Pbarson. 

It  was  in  evidence  on  the  trial  that  a  few  days  before 
the  dog  died,  the  defendant  applied  to  one  Doctor  Keigh  for 
poison  to  kill  a  dog,  and  procured  from  him  a  quantity  of 
nux  vomic€tf  with  directions  to  administer  it  in  com  meal, 
that  Mrs.  Terry,  at  whose  house  the  dog  was  in  the  habit  of 
staying,  went  on  a  visit  to  the  house  at  which  the  defendant 
boarded,  and  the  dog  followed  her;  that  soon  after  she  got 
there,  the  defendant  came  in,  went  up  stairs  and  came  down 
with  a  cup  in  his  hand,  apparently  having  com  meal  in  it ; 
that  about  one  hcMir  afterwards  Mrs.  Terry,  upon  returning 
home,  found  the  dog  in  convulsions,  and  he  soon  died  exhibit- 
ing all  the  appearances  of  having  been  poisoned :  that  the 
defendant,  a  day  or  two  afterwards  being  informed  by  Doc* 
tor  Keigh  that  the  plaintiff  had  inquired  of  him.  whether  ha 
had  soM  poisoD  to  any  one  to  kill  dogs,  stating  that  his  dog 
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bad  been  poisoned,  said  that  he  ^ouM  not  have  oared  if  the  Oaa  183^ 
Doctor  had  told  the  plaintiff  all  about  it ;  and  said  also  that  DoDwir 
he  had  folded  one  dose  of  the  poison  in  a  paper,  and  wrote  m^J^ 
upon  it  ^  dog  poison/'  and  put  it  in  the  crack  of  a  fence* 
It  was  also  in  evidence  that  the  defendant,  on  one  occasions 
when  the  dog  barked  and  jumped  at  him,  at  Mrs.  Terry's 
house  where  he  was  in  the  habit  of  visiting,  flew  into  passion 
and  swore  that  if  the  dog  ever  bit  him  he  would  kUl  hinif 
and  finally  said  ^he  would  kill  him  any  how.''    It  was 
proved  further  that  tlie  dog  was  the  property  of  the  plaintifi^ 
and  was  valuable  as  a  guard  and  a  yard  dog  on  account  of 
his  watchfulness  and  propensity  to  barL 

For  the  defendant  it  was  proved  that  this  dog  on  one 
occasion  entered  the  lot  of  one  Aldy,  in  Waughtown,  and 
took  therefrom  one  hen  egg  in  Aldy's  presence,  who  hotly 
pursued  him ;  that  afterwards  when  Aldy  was  passing  by 
Mrs.  Terry's  the  dog  barked  at  him  and  made  a  grab  at  his 
heel,  but  fled  upon  Aldy's  turning  upon  him;  that  upon 
another  occasion  he  jumped  at  the  horse  of  Doctor  ELeigh. 
That  on  another  occasion  a  dog,  which  the  witness  believed 
to  be  this  dog,  was  found  upon  a  sheep  about  a  mile  from 
Waughtown ;  that  Snider,  the  owner  of  the  sheep,  being 
informed  of  it  went  to  the  plaintiff^  and  told  him  of  it, 
whereupcm  the  plaintifi"  called  up  his  dog,  and  he  had  no 
signs  of  having  been  engaged  in  killing  sheep.  Plaintiff 
then  said  that  he  supposed  it  must  be  a  younger  dog  which 
he  owned  that  was  seen  upon  the  sheep,  as  the  young  dog 
was  of  the  same  color  with  the  old  dog,  and  was  at  the  time 
missing ;  and  plaintiff  said  further,  that  although  the  old  dog 
when  young  was  guilty  of  running  sheep,  yet  he  had  not 
done  so  for  several  years. 

The  defendant's  counsel  insisted,  1st,  **  that  the  action 
should'  have  been  case  and  not  trespass  m  et  armis ;  Qdly^ 
that  as  the  dog  was  guilty  of  sucking  eggs,  killing  sheep, 
and  barking  and  jumping  at  the  good  people  of  Waughtown, 
any  person  was  justified  in  killing  him."  The  plaintiff's 
Counsel  contended  "*  that  the  action  was  well  brought,  and 
that  although  Aldy  or  Snider  might  well  have  justified 
killing  the  dog  if  taken  in  the  act  of  sucking  the  egg  of  the 
one,  or  killing  the  sheep  of  the  other,  yet  the  defendant  was 
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Dm.  I8?e.  not  the  avenger  of  every  ben's  nest  and  sheep  fold  in  Stokes 
l^i^^  county.'* 
M^  His  Honor  charged  the  jury  "  that  if  they  were  satisfied 
from  the  evidence  that  the  defendant  had  killed  the  plain- 
tiff's dog  by  throwing  poison  to  him,  or  putting  it  down 
where  he  knew  the  dog  would  pass  along  and  get  it,  the 
plaintiff  was  entitled  to  recover  so  far  as  the  form  of  the 
action  was  concerned,  but  if  defendant  had  put  the  poison 
in  the  crack  of  a  fence  and  the  dog  had  casually  passed  by 
and  got  it,  the  defendant  was  entitled  to  a  verdict,  as  the 
action  should  then  have  been  case." 

As  to  the  second  point  his  Honor  charged,  ^  that  although 
the  dog  had  stolen  the  egg,  and  caught  the  sheep,  and  had 
thb  other  bad  habits  stated  by  the  witnesses,  the  defendant 
was  not  justified  in  killing  him  ;  that  the  bad  habits  of  the 
dog  however  should  be  taken  into  consideration  in  arriving 
at  the  amount  of  damage  if  they  found  for  the  plaintiflT,  and 
they  might  also  take  into  consideration  the  circumstances  of 
the  trespass,  as  the  use  of  poison." 

The  defendant's  counsel  then  moved  the  court  to  charge, 
that  as  the  dog  was  not  proved  to  be  of  any  certain  value, 
if  the  jury  should  think  from  the  evidence  that  the  dog  was 
of  no  value,  they  should  find  for  the  defendant.  His  Honor 
refused  so  to  charge,  but  told  the  jury  that  when  a  man 
committed  a  trespass  by  killing  the  dog  of  another,  and  was 
not  justified  in  so  doing,  the  law  implied  that  some  damage 
was  sustained  by  this  violation  of  his  rights,  however  small, 
and  the  jury  should  so  find.  The  plaintiff  had  a  verdict  and 
judgment,  and  the  defendant  appealed. 

J.  T.  Morehead  and  Boyden  for  the  defendant. 

No  counsel  appeared  for  the  plaintiff  in  this  court. 

Gaston,  Judge.    We  are  of  opinion  that,  with  a  sin^e 
exception,  all  the  objections  taken  to  the  charge  of  the  Judge 
must  be  overruled*     It  was  not  necessary  for  the  mainten- 
,  Thtdif.  ance  of  the  action  that  the  plaintiff's  dog  should  be  shown 
tweenh^.  to  have  pecuniary  value.     Dogs  belong  to  that  class  of 
SBth?*^**  domiciled  animals  which  the  law  recognises  as  obj  ects  of  pro- 
proper  lab-  perty,  and  whatever  it  recognises  as  property,  it  w.ll  protect 
ttetimo/^firom  invasion  by  a  civil  action  on  the  part  of  the  owners. 
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It  is  not  denied  that  a  dog  may  be  of  such  ferocious  disposi*  Dbo.  1888. 
don  or  predatory  habits  as  to  render  him  a  nuisance  to  the  'Bom^i* 
community,  and  such  a  dog  if  permitted  to  go  at  large  may    ji^l^^ 
be  destroyed  by  any  person.    But  it  would  be  monstrous  to 
require  exemption  from  all  fault  as  a  condition  of  existence.  trespaM, 
That  the  plaintiff's  dog  on  one  occasion  stole'  an  egg,  and  lf\iich  are 
afterwards  snapped  at  the  heel  of  the  man  who  had  hotly  ^^j^^\y 
pursued  him  flagrant  delicto — that  on  another  occasion  he  an  action 
barked  at  the  Doctor's  horse,  and  that  he  was  shrewdly  between 
suspected  in  early  life  to  have  worried  a  sheep— make  up  a  jJJ^iiJiiel"' 
catalogue  of  offences  not  very  numerous  nor  of  a  very  and  inju- 
hemous  character.    If  such  deflections  as  these  from  strict  quentiai,  it 
propriety  be  sufficient  to  give  a  dog  a  bad  name  and  kill  yei^^gjbtie 
him,  the  entire  race  of  these  faithful  and  useful  animals ■'>«»,«"«n- 

.  .  aated.  Acts 

might  be  rightfully  extirpated.  which  aro 

In  that  part  of  the  charge  which  relates  to  the  form  of  Belveein' 
the  action,  we  do  not  entirely  concur  with  his  Honor.     We  uJJ^^^e 
bold  with  him  that  if  the  poison  had  been  directly  adminis-  person  or 
tered  (and  the  throwing  it  down  to  the  dog  mixed  up  with  (4d  possea- 
food  is  a  direct  administration  of  the  poison),  either  by  the  anmher 
defendant  or  by  any  other  person  under  his  direction,  the  jr*  of  ™ 
action  of  trespass  was  the  proper  remedy.    But  we  do  not  or  immedi- 
assent  to  the  position  that  "  if  it  were  put  by  the  defendant  Actslwhieb 
in  a  place  where  he  knew  the  dog  would  pass  and  get  at  it,"  ^ JiJ®^"**'* 
and.  the  dog  afterwards  passed  by  and  swallowed  the  poison,  aubseqaent 
the  action  of  trespass  might  also  be  maintained.     The  dis-  cea,  occa- 
tinction  between  injuries  which  are  the  proper  subject  of  an  J^*^^  ^^  ^^ 
action  of  trespass  and  those  which  are  to  be  redressed  by  v^rwau  or 

J  •    •      property  of 

an  action  on  the  case,  between  injuries  immediate,  and  inju-  another, 
ties  consequential,  is  sometimes  very  subtle  and  attenuated.  ^  waa"^"' 
But  the  law  makes  the  distinction,  and  the  ministers  of  the  Sif'L?'*' 

'  Been  or 

law  must  follow  it  out.    Acts  which  are  of  themselves  inva-  ought  to 
sions  upon  the  person  or  property  (in  possession)  of  another,  guarded 
are  of  the  first  class,  or  immediate  injucies.    Acts  which  by  ff  "JUf."* 
reason  only  of  subsequent  occurrences,  occasion  an  injury  tojccta  of  an 
the  person,  or  property  of  another,  which  injury  was  either  the  partr 
foreseen  or  ought  to  have  been  guarded  against,  are  the  sub-  ^^  ^f 
ject  of  an  action  by  the  party  grieved,  because  of  this  con- '  y'"nfijjj.' 
sequent  injury,  and  come  under  the  second  class.     One  of  ry,  and 
the  most  apt  as  well  as  ordinary  .illustrations  of  the  legal  d«i"die°' 
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Dbo.  1838.  difltinction  is  thus  stated.    If  A  throw  a  log  in  the  highway 

DoDsoH    and  it  hits  B,  he  may  maintain  trespass ;  but  if  B  come 

Hocx.    ^'^"S  afterwards  and  fall  over  it,  and  thereby  receive  an 

injury,  the  remedy  is  case.  Nor  m  the  instance  last  put  will 
ciuf.        it  make  any  difference  whether  at  the  time  the  log  was 

thrown,  it  was  or  was  not  known  that  B  was  shortly  there- 
iomo  S^  ^^^  ^^  P^^  along  and  in  all  probability  would  stumble  over 
suncM  It.  There  are  indeed  some  instances  where  although  the 
although  injury  be  immediate,  it  may  be  alleged  as  a  consequence 
be^immecii-  ^^  negligence  or  inattention,  and  the  action  on  the  case  be 
beaUe'^'^ maintained.  But  we  know  of  none  where  the  injury  is 
u  ■  ooRM-  entirely  an  indirect  consequence  of  a  previous  act,  in  which 
n^ilgence  it  may  be  complained  of  as  a  trespass  with  force  and  arms. 
Sod  VncT  ^^^  ^^^^  error  we  feel  ourselves  obliged  to  reverse  the 
the  action  judgment  rendered  below  and  order  a  venire  de  novo. 

on  the  caaa 
ma^  be         * 

maingwa-        ^^  CuRiAM.  Judgment  reversed. 

where  the 

injury  it  _____ 

entiiely  an  .— — 

indirect 

^°~;  .       WILUAM  Y.  HOOPER,  Adm'r  of  SUSANNA  HOOPER,  v. 

preTioua  WOODLIEF  HOOPER. 

act,  it  ean- 

oomofain-  ^^^®  *  ^^  ^^  ^^  conveys  the  immediate,  ahsolute  and  entire  interest  in  a 
ed  of  aa  a     ^^^^  ^^  endorsement  made  thereon  by  the  donee  at  the  same  time  when  the 
trespass         deed  was  executed,  stipulating  that  the  slave  "  may  be  at  the  disposal  of  the 
tiei  arrnU.  '  donor  during^  his  life,"  will  nut  operate  as  a  reservation  of  a  life  estate  by  the 
donor,  but  will  be  re^rded  at  law,  only  as  an  executory  covenant  on  the  part 
of  the  donee  that  the  donor  during  his  life  shall  have  the  enjoyment  of  the 
slave,  for  the  breach  of  which  covenant  the  donee  will  be  answerable  in  dam- 
ages ;  though  in  eguUyf  the  donor  would  probably  be  regarded  as  taking  aa 
interest  for  life. 

Tbis  was  an  action  of  DETimiB  for  certain  slaves. 
Plea — ^the  general  issue.  Upon  the  trial  at  Caswell,  on  the 
last  circuit  before  his  Honor  Judge  Pearson,  it  was  in 
evidence  that  the  mother  of  the  slaves  in  question  had  been 
the  property  of  the  plaintiff's  intestate,  and  the  only  question 
in  the  cause  depended  upon  the  construction  and  legal  ope* 
ration  of  a  deed  of  gift,  executed  by  the  plaintiff's  intestate  to 
the  defendant's  testator  who  was  her  son ;  and  an  endorse* 
ment  on  the  said  deed  of  gift  executed  by  the  donee  therein 
on  the  same  day,  and  attested  by  the  same  witnesses  who 
attested  the  deed  of  gift.    The  deed  of  gift  conveyed  the 
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abiolttte  intereBt  in  die  niother  of  the  said  slaves  to  the  de-  Dta  1838. 
fendant's  testator,  and  his  endorsement  was  in  the  following   hoopse 
words :  ''  The  within  named  negroes,  Clancy  and  Milley,  I  q^;^ 
hereby  certify  may  be  at  the  disposal  of  my  mother  Susanna 
Hooper,  for  and  during  her  natural  life.    Given  under  my 
hand  and  seal  the  day  and  date  within  written. 

HxHBY  Hoopu."     (Seal.) 
Test,  Griffin  Gumr* 

The  plaintiff's  counsel  insisted  that  the  proper  construc- 
tion and  legal  effect  of  the  deed  of  gift  and  endorsement  was 
to  convey  the  slaves  to  the  son  with  a  reservation  of  a  life 
estate  to  the  mother,  the  donor,  and  that  this  reservation  of  a 
life  estate  gave  her  the  entire  interest.  On  the  contrary  it  was 
contended  by  die  defendant's  counsel,  that  the  deed  of  gift 
passed  the  slaves  to  the  son,  and  the  writing  on  the  back  of 
it  did  not  amount  to  a  reconveyance  of  a  life  estate,  by 
which  the  operation  of  the  deed  would  be  entirely  defeated ; 
but  was  merely  a  covenant,  or  declaration  of  an  use,  or 
power  of  disposition,  without  passing  any  legal  interest  or 
estate*  His  Honor,  in  charging  the  jury,  sustained  the  view 
taken  by  the  defendant's  counsel,  and  a  verdict  being  rendered 
in  favor  of  the  defendant,  the  plaintiff  appealed 

J.  T.  Mareheadf  for  the  plaintiff. 
W*  A.  Graham^  for  the  defendant. 

Gaston,  Judge.  We  entirely  approve  of  the  opinion 
given  by  his  Honor  upon  the  legal  construction  of  the  deed 
from  Susanna^  to  Henry  Hooper.  Admit,  as  the  plaintiff's 
counsel  insists,  that  the  endorsement,  being  cotemporaneous 
with  the  deed,  should  be  regarded  as  a  part  thereof,  it  by  no 
means  follows  that  the  meaning  of  what  is  declared  by  the 
endorsement,  would  be  thereby  changed.  This  endorsement 
speaks  the  language  of  the  donee,  and  is  a  declaration  or 
stipulation  on  his  part  in  relation  to  the  precedent  subject 
matter.  The  legal  limitation  of  the  gift  is  the  language  of 
the  donor,  who  had  the  sole  right  to  prescribe  the  extent  and 
modifications  of  her  donation.  This  limitation  is  immediate 
and  absolute — and  therefore  passes  directly  the  entire  prop* 
erty  from  the  donor  to  the  donee.  The  subsequent  declara- 
tion or  stipulation  on  the  part  of  the  donee  is  an  engagement 
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Dse.  1838.  that  during  the  life  of  the  dooor  she  Bhall  have  the  disposal — 
Hoopu"  ^^^^  ^^  ^^  enjoyment  of  the  thing  which  has  been  transferred 
^J-  to  him.  At  law^  it  can  be  regarded  but  as  an  executory 
covenant,  for  the  breach  whereof  he  would  be  answerable 
in  damages.  In  equity^  the  donor  would  probably  be  re* 
garded  as  taking  an  interest  for  Ufe — but  however  thia 
might  be  it  could  not  affect  the  legal  operation  of  the  instru* 
ment.    The  judgment  below  is  affirmed. 

Pbr  Cubiam.  Judgment  affirmed. 


THE  STATE  «.  ALFRED  GOINGS,  alias  A^RED  TERRT. 

An  indictment  upon  oar  ititute  (I  R«y.  Stat  ch.  34,  wc.  6)  for  abuiing  and 
carnally  knowing  a  female  child  under  the  age  of  ten  years,  which  charges 
the  rape  to  be  "  in  and  upon  one  M.  C,  an  infant  under  ten  years  of  age, 
&c.i"  "and  her,  the  said  M.  C^  feloniously  did  unlawfully  and  carnalFy 
know  and  atntse,  Ac,"  is  sufficient  without  describing  the  infant  as  a  **/s- 
malechild;^*  nor  is  the  addition  of  *'  spinster"  to  the  name  of  the  infant,  re- 
quisite in  such  an  indictment 

Thb  prisoner  was  put  upon  his  trial  at  Cumberland  on 
the  last  circuit  before  his  Honor  Judge  Nash,  upon  an  in- 
dictment which  charged  that  he,  "  on  the  twenty  sixth  day 
of  May,  in  the  year  of  our  Liord  one  thousand  eight  hundred 
and  thirty-eight,  with  force  and  arms,  in  the  county  of  Cum- 
berland aforesaid,  in  and  upon  one  Mary  M.  Cook,  an  infant 
under  the  age  often  years,  to  wit,  of  the  age  of  seven  years» 
in  the  peace  of  God  and  the  State,  then  and  there  being, 
feloniously  did  make  an  assault,  and  her  the  said  Mary  M. 
Cook,  then  and  there  feloniously,  did  unlawfully  and  carnal- 
ly know  and  abuse,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  State."  The  prisoner  was  found  guilty,  and  his  coun- 
sel moved  in  arrest  of  judgment,  because  the  prisoner  was 
charged  in  the  bill  of  indictment  "  with  carnally  knowing 
and  abusing  one  Mary  M.  Cook,  an  infant  under  the  age  of 
ten  years,  whereas,  the  offence  should  have  been  charged  to 
have  been  committed  on  Mary  M.  Cook,  spinster,  an  infant 
&€.,  or  upon  Mary  M.  Cook,  a  woman  child/*  &c. 
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His  HoQor  sostained  the  motion  in  arrest  of  the  judg-  dsc.  isse. 
ment,  and  the  solicitor  for  the  State  appealed.  g^^^ 

The  Attorney  Oenend,  for  the  State.  _  ^' 

^  TSMY. 

Daniel,  Judge,  having  stated  the  case,  proceeded  as  fol- 
lows :  Our  statute  (see  1  Rev.  Stat.  ch.  34,  sec.  5)  is  as 
follows :  ^  Any  person  who  shall  ravish  and  carnally  know 
any  femde  of  the  age  of  ten  years  or  more,  by  force  or 
against  her  will,  or  who  shall  unlawfully  and  carnally  know 
and  abuse  any  female  child  under  the  age  of  ten  years, 
shall  be  adjudged  guilty  of  felony,,  and  shall  suffer  death 
without  benefit  of  clergy."  That  part  of  our  statute  which 
relates  to  the  abuse  of  a  female  child^  is  merely  taken  from 
the  fourth  section  of  the  statute  of  IS  Eliz.  ch.  7.  That  sec<* 
tion  of  the  English  statute  declares,  **  That  if  any  person 
shall  unlawfully  and  carnally  know  and  abuse  any  woman 
childf  under  the  age  of  ten  years,"  &c.  The  form  of  an  in- 
dictment, good  under  the  English  statute,  we  think,  must  be 
good  under  our  aot,  which  is  so  near  a  copy  of  the  English 
statute.  We  have  examined  in  several  books  of  practice  in 
Crown  cases,  the  precedents  of  indictments  for  rape  on  in- 
fant females  under  the  age  of  ,ten  years.  Id  the  form  in 
Stubb's  Cr.  C.  612,  and  also  that  in  Archb.  C.  P.  373,  she  is 
stated  as  "  an  infant  under  the  age  of  ten  years"  The 
words  "  woman  child,"  are  not  inserted  in  any  part  of  the 
forms  given  by  these  authors.  The  form  in  8  Chitty's  Crim. 
Law  816,  does  contain  the  very  words  of  the  statute,  **  in 
and  upon  E.  P.,  spinster^  a  woman  child^  under  the  age  of 
ten  years,"  &.c  Mr.  Chitty,  in  a  note  says,  '*  sometimes  the 
words  woman  child  are  omitted,  but  it  seems  better  to  follow 
the  words  of  the  statute."  These  remarks  of  his  are  given 
to  the  professiiMi  from  abundant  caution  ; — he  does  not  p]:e- 
tend,  that  there  ever  has  been  any  adjudication  demanding 
the  insertion  of  these  weirds  in  the  indictment  When  we 
te^A  the  sentence  in  the  indictment,  and  arrive  at  the  per- 
sonal pronoun  A«r,  it  seems  to  us,  it  is  sufficiently  certain 
that  the  person  mentioned  as  abused,  is  no  other  than  a  fe- 
male. This  pronoun  *'  her^  agrees  grammatically  with  its 
antecedent,  Mary  M.  Cook,  in  gender,  number  and  person* 
Secondly^  in  inctictoients  for  offences  against  the  person  or 

20 
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Dbo.  1838.  property  of  individuals  in  England,  no  addition  to  the  names 

STAtfl    of  those  individuals  is  requisite  ;  2  Hale,  182 ;  and  it  has 

w^^^^    been  said,  if  stated  it  need  not  be  proved.     Rex  v.  Graham^ 

*  *  *    2  Leach  547.     Rex  v.   Ogilme,  2  Car.  &  P.  230.    Archb. 

inJnt8*for  Crim.  p.  31.     The  objection  that  the  addition  of  "  spinster^* 

gSli"/nhr  *^  ^^^  "*™®  ^^  ^^y  ^  ^^^'^»  ^*®  omitted  in  the  indict- 
persons  or  ment,  has  no  weight.    We  have  looked  through  the  whole 
wdmdu-^  record,  and  there  does  not  appear  to  us  any  thing  why  judg- 
5J5jj"^jJ^' ment  should  not  have^  been  rendered  for  the  State  against 
the  names  the  prisoner.    The  judgment  rendered   by   the   Superior 
diyiJuais  is  Court  of  law  for  the  county  of  Cumberland  in  this  case,  is  by 
requisite^    this  Court  reversed.     This  opinion  will  be  certified  to  the 
said  Superior  Court  of  Cumberland  county,  that  judgment 
of  death  may  be  there  given  for  the  State  against  the  pri- 
soner according  to  law. 

Per  Curiam.  Judgment  reversed. 


The  SURVIVING  PARTNERS  of  DUNNS.  McILWAINE  &  Co. 
V.  WILUAM  D.  JONES,  Adin'r  of  JOHN  L.  WaRD. 

In  tfn  action  of  assumpsit  in  ihe  County  Court  against  two,  if  they  plead  sepa- 
rately *^non  cusumpsii,**  but  tbe  jury  find  a  verdict  and  assess  damagea 
jointly  sgainst  both,  one  cannot  appeal  without  the  other,  and  if  the  appeal 
at  the  instance  of  one  alone  be  carried  up  and  placed  on  the  trial  docket  of 
the  Superior  Court,  and  theplaintiif  obtain  an  order  at  tbe  first  term  to  take  a 
deposition  and  the  cause  be  then  continued  to  the  next  term,  it  will  at  that 
term  be  dismissed  upon  tbe  motion  of  the  plaintiff. 

The  case  of  HickM  t.  OiUiam  of  Dev.  Rep.  217,  approved. 

* 

This  was  an  action  of  assumpsit  brought  in  the  County 
Court  of  Franklin,  against  one  Joseph  J.  Ward  and  the 
defendant  William  D.  Jones,  as  the  administrator  of  John 
L.  Ward.  Joseph  J.  Ward,  by  his  attorney,  pleaded 
**  general  issue,  payment  and  set  off,"  and  the  defendant, 
Jones,  by  his  attorney,  pleaded  **  general  issue."  A  jury, 
being  empannelled  to  try  the  issues  joined,  found  that  the 
^  defendant  Jones'  intestate  did  assume,"  and  further,  **  that 
the  defendant.  Ward,  did  assume,  and  that  there  was  no 
payment  or  set  ofi^"  and  they  assessed  the  plaintiff 's  dama- 
ges tu  9380  79,  upon  which  the  Court  rendered  '•judgment 
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accordingly/'     From  this  judgment  the  defendant  JonesDic  1838. 
prayed  an  appeal,  which   was  granted;    the    defendant,  dijhns, 
Ward,  being  in  court  and  refusing  to  join  in.  the  appeal,  ^iy^"'* 
At  the  next  ensuing  term  of  the  Superior  Court,  the  case      v. 
was  brought  into  court  and  docketed.    At  the  same  term  AdmYoC 
the  plaintiffs  obtained  an  order  for  taking  a  deposition,  and    ^^^* 
the  cause  was  then  continued  to  the  following  term,  to  wit, 
the  Fall  Term  of  1838,  when  his  Honor  Judge  Swndbbs, 
upon  motion  of  the  plaintiff  *s  counsel,  dismissed  the  appeal, 
upon  the  ground  that  it  was  an  appeal  by  one  of  the  parties 
only  to  the  judgment  in  the  County  Court.    From  this  order 
dismissing  the  appeal  the  defendant,  Jones,  appealed  to  the 
Supreme  Court. 

This  case  was  submitted  without  argument  by 

TV.  H.  Haywood  for  the  defendant,  and  by 

Badger  and  Battle  for  the  plaintiffs. 

Daiiiel,  Judge.  In  the  County  Court,  where  this  action 
commenced,  the  defendants  plead  separately  ^  non  assump- 
sit/' The  jury,  as  they  ought  to  have  done,  assessed  the 
damages  jointly,  and  the  judgment  under  our  statute  accord- 
ingly was  joint— that  the  plaintiff  recover  his  damages  and 
costs,  to  be  levied  of  the  goods  and  chattels,  lands  and  tene- 
ments of  Jos.  J.  Ward,  and  of  the  goods  and  chattels 
which  were  lately  belonging  to  John  L.  Ward,  dec'd.,  now 
in  the  hands  of  William  D.  Jones,  his  administrator,  to  be 
administered.  The  ^administrator  of  John  L.  Ward  prayed 
an  appeal,  and  the  other  defendant  objected  to  the  appeal. 
We  think  this  case  is  governed  by  the  case  of  Hicks 
T.  Gilliam,  4th  Dev.  Rep.  217,  and  that  the  judgment  of  the 
Soperior  Court,  dismissing  the  appeal,  was  correct.  The 
County  Court  has  a  power  to  grant  new  trials,  on  each  and 
every  ground  that  the  Superior  Court  has.  If  the  verdict 
had  been  against  the  law  or  the  evidence,  that  court  could 
have  had  the  case  submitted  to  another  jury,  at  the  instance 
of  any  of  the  parties  complaining.  An  appeal  entirely  va- 
cates the  judgment,  and  cannot  be  allowed  at  the  instance 
of  one  person  against  the  will  of  another  who  is  jointly 
bound  by  the  judgment.  If  a  point  of  law  relative  to  the 
cause,  be  raised  on  the  trial,  and  either  party  is  dissatisfied 
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Dbc.  1838.  with  the  decision  of  the  court,  it  may  be  the  subject  of  a 
^~Oum^  ^^U  ^^  exceptions.     Then  one  of  several  plaintiffs  or  defend- 
^'1^  c^""  ants  may  in  the  name  of  all,  bring  a  writ  of  error,  and 
V.  '    transmit  the  whole  record  into  the  Superior  Court     The 
Aim?^f  granting  a  writ  of  error,  only  suspends  the  execution ;  the 
Waeo.    judgment  stands  firm  until  it  is  reversed  in  the  Superior 
Couil.     But  even  after  the  record  is  transmitted  into  the 
Superior  Court  by  writ  of  «rror,  one  plaintiff  in  error  can- 
not without  summons  and  severance  assign  errors  without 
the  authority  of  his  co-piaintiffs.     If  he  does,  the  defendant 
in  error  may  move  to  quash  the  proceedings;     The  decision 
of  the  Superior  Court  in  this  case  being  correct  the  judg- 
ment must  be  affirmed. 

Per  Curiam.  Judgment  affirmed. 


JOHN  POPELSTON  v.  JOSHUA  SKINNER. 

When  a  SheriiT  levies  upon  goods  and  leaves  them  with  the  debtor,  the  posses- 
sion of  the  debtor  may,  to  many  purposes,  be  that  of  the  Sheriff,  but  it  cannot 
be  60  in  the  sense  of  being  adverse  to  the  debtor  bimsell^  and  of  turning  any 
right  he  bad  in  the  goods  into  a  chose  in  action. 

The  right  of  a  defendant  in  execution  to  goods  seized-and  taken  possession  ol^ 
by  the  Sheriff,  is  net  absolulely  divested  by  such  seizure  and  possession,  but 
an  interest  is  left  in  the  debtor  which  he  may  sell  and  legally  convey  to 
another  person. 

Tais  was  an  action  of  trover  brought  to  recover  the 
value  of  a  negro  woman  named  Peggy  and  her  child.  Pl^ 
the  general  issue.. 

Upon  the  trial  at  Chowan,  on  the  last  circuit  before  bis 
Honor  Judge  Bailey,  the  plaintiff  made  out  a  prima  facie 
case  by  showing  that  the  slaves  in  question  were  in  his  posses- 
sion, and  thatthey  were  taken  therefrom  by  the  order  of  the 
defendant.  For  the  defendant  it  was  then  proved  that  the 
slaves  had  formerly  been  the  property  of  Jonathan  H. 
Haughton ;  that  on  the  7th  day  of  July,  1837,  Haughton  duly 
conveyed  them  by  a  deed  in  trust  to  Robert  R.  Heath,  who 
as  trustee  conveyed  them  on  the  12th  day  of  September 
following,  to  the  plaintiff:  that  at  February  Term  of  1837» 
of  Chowan  County  Court,  one  Josiah  Coffield  obtained   a 
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Judgment  against  the  said  Haughton,  for  (lOOO,  upon  xrhich  Dbo.  lese. 
an  execution  of fi*  fa.  issued  tested  of  that  term,  and  retuma*  pofsutov 
ble  to  the  ensuing  term  in  May  of  said  Court,  under  which 
the  Sheriff  levied  on  the  shiyes  in  question,  and  returned  the 
levy  endorsed  on  the  execution.  From  the  said  May  term 
an  execution  of  venditini  exponas  issued,  reciting  the  afore- 
said levy,  which  was  returned  to  the  ensuing  term  in  August, 
and  was*satisfied  on  the  second  day  of  that  term  without  a 
sale  of  the  slaves^  At  the  same  August  term,  a  judgment 
was  obtained  against  the  said  Haughton  at  the  instance  of  one 
James  CoflSield  for  $1 100,  upon  which  a^.  fa.  issued  tested  of 
the  first  day  of  that  term  and  returnable  to  the  November 
term  following,  and  upon  which  the  Sheriff  returned ''  nothing 
to  be  found."  From  that  term,  to  wit,  November  term,  1837, 
an  alias ^. /a.  issued  upon  the  judgment  last  named,  tested  of 
that  term,  under  which  the  Sheriff  levied  upon  the  slaves  in 
controversy,  and  sold  them  at  public  sale,  when  the  defend- 
ant became  the  purchaser  at  the  sum  of  $500.  It  was  in 
evidence  that  when  the  Sheriff  levied  upon  the  said  slaves 
under  the  first  mentioned  execution,  to  wit,  that  at  the  in- 
stance of  Josiah  Coffield,  he  left  them  in  the  possession  of 
Haughton,  where  they  remained  until  they  were  produced 
at  the  sale  made  by  the  trustee  Heath,  the  Sheriff  having 
never  had  actual  possession  under  that  execution. 

His  Honor  charged  the  jury,  that  upon  this  statement  of 
facts,  if  believed,  the  plaintiff  was  entitled  to  recover.  A 
verdict  was  returned  for  the  plaintiff,  and  the  defendant 
appealed.  No  counsel  appeared  for  the  defendant  in  this 
Court. 

Heath,  for  the  plaintiff. 

RuFFiN,  Chief  Justice.  The  objections  taken  to  the 
plaintiff's  recovery  are,  that  at  the  time  of  Haughton's  con- 
veyance his  title  had  been  divested  by  the  levy  of  the  execu- 
tion, or  had  been  turned  into  a  mere  right ;  and  therefore 
inalienable,  by  an  adverse  possession  in  the  Sheriff. 

It  might  be  adduced  as  an  answer,  that  in  point  of  fact 
there  was  not  an  adverse  possession.  It  actually  remained 
with  Haughton  up  to  the  execution  of  the  deed  by  him, 
and  indeed,  until  the  sale  and  delivery  to  the  plaintiff.    To 
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Dmo.  1839.  many  purposes  the  possession  of  Haughton  may  be  that  of 
PopcLsroN  the  Sheriff;  yet  it  could  not  be  so  in  the  sense  of  being  ad- 
Sjumhcr  ^®^*®  to  Haughton  himself,  and  of  turning  any  right  he  had 
in  the  slave  into  a  chose  in  action.  That  cannot  happen 
except  when  the  right  is  in  one  person  and  the  possession  is 
actually  and  exclusively  in  some  other.  If  Haughton  had 
any  right  in  the  slave,  it  was  in  this  case  a  right  in  possession ; 
subject  neverthless  to  the  lien  of  the  execution. 

But  the  Court  does  not  sustain  the  judgment  by  confin- 
ing the  opinion  to  that  point.     We  think  the  objection  is 
throughout  fallacious.    The  principles  on  which  it  is  founded 
seem  to  us  to  be  misapprehended  and   misapplied,    if  the 
possession  had  not  been  left  with  Haughton,  but  had  been 
taken  and  kept  by  the   Sheriff    personally,  yet,   m  our 
judgment  the  right  of  the  defendant  in  execution  would  not 
have  been  absolutely  divested,  but  an  interest  would  have 
been  left  in  him  capable  of  being  sold  and  legally  conveyed. 
It  is  true,  that  it  is  said,  when  a  Sheriff  seizes  goods,  the 
property  is  changed.    A  seizure  to  the  value  of  the  debt 
prima  facie  satisfies    it   and  discharges  the  debtor;  and 
therefore  the  defendant  loses  the  property  and  it  vests  in  the 
SheriflT.    But  if  the  Sheriff  seizes  less  than  the  value,  the 
debt  on  the  one  hand,  is  not  paid ;  and  if  he  seizes  more 
than  the  value,  the  property,  on  the  other  hand,  does  not 
belong  absolutely  to  the  Sheriff.    The  general  proposition, 
The  gener-  then,  that  the  property  in  goods  taken  in  execution  is  in  the 
tion  that    Sheriff  must  be  understood  with  qualifications.     The  law 
ty  in  gSSs  gives  him  the  property  to  enable  him  to  raise  the  money  he 
taken  in     13  commanded  to  make  ;  and  the  property  is  fi^iven  as  far  as 

execution  r      r       •        o 

is  in  the  it  is  nccessary  for  that  purpose,  but  no  farther.  As  far  as  it 
must' be  ^^  vested  in  the  Sheriff,  it  is  divested  out  of  the  defendant ; 
understood  but  of  course  no  farther.     This  interest  in  the   Sheriff  is 

with  quali- 
fications,   called  the  special  property  ;  that  is  to  say,  such  a  right  and 

gives  him  possession  as  is  deemed  necessary  to  the  special  purpose  of 

ty*  o  ena-  Satisfying  the  execution  debt ;  which  enables  the  SheriflT  to 

bie  him  to  make  a  sale  of  it,  to  defend  his  possession  and  to  bring  an 

money  he  action  against  one  who  disturbs  his  possession  before  the  ex- 

monded  to  ^cution  has  been  satisfied.     But  it   results  from  the  very 

make;  and  terms  "  Special  property,"  that,'subjcct  to  the  raising  of  the 

<w  is  gnren  debt,  the  general  property  is  in  the  former  owner.    Every 
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case  of  bailment  gives  rise  to  a  similar  division  of  property,  Dbo.  183& 
if  the  expression  may  be  allowed.     In  reference  to  the  par-  pofSLSTON 
ticular  case  under  consideration,  this  general  ownership  and  s^,^i,„ 
its  nature   as   a  present  valuable   interest  will  be  plainly 
established  by  recurring  to  a  few  legal  positions,  which  are  is  necessa- 
undeniable,     Upon  payment  of  the  debt  to  the  Sheriff,  the  purpos^'* 
general  and  unqualified  property  is  ipso  facto  in  the  defend-  °"^  "^^  f*'- 
ant ;  and  the  Sheriff  loses  his  property  without  having  made  far  as  it  is 
a  sale,  and  without  any  farther  or  other  act  by  him  and  even  The^  sheriff 
against  his  will.   Again,  if  the  Sheriff  make  a  sale  for  a  larger  itisdivested 
sum  than  is  due  on  the  execution,  the  excess  belongs  to  the  defendant, 
debtor  and  may  be  recovered  in  an  action  for  money  had  and  course  do 
received.     The  reason  is,  because  it  is  the  proceeds  of  the  This  imer- 
sale  of  the  defendant's  property.     The  interest  of  the  Sheriff  est  in  the 
is  therefore  limited  by  the  purpose  for  which  it  was  created ;  which  la 
which  is  the  creditor's  satisfaction.    Beyond  that  the  Sheriff  ^p^^^ 
holds  for  the  original  owner ;  whose  interest  is,  therefore,  property, 
obviously  a  valuable  present  property,  the  subject  of  sale  and  him  toper- 
conveyance,  but  liable  in  the  hands  of  the  assignee,  as  it  was  [Sf^actain 
in  those  of  the  assignor,  to  be  defeated  by  a  sale  of  the  WJ^^  f® 
chattels,  if  the  debt  be  not  otherwise  discharged. 
The  judgment  must  be  affirmed. 


Per  Curiam. 


Judgment  affirmed. 


It 
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results 
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*^^*^'  The  purchaser  at  an  execution  sale,  buys  the  inttreat  of  the  defendant  in  exe- 
cution, and  cannot  object,  when  the  price  is  demanded,  that  the  goods  6d- 
Umgtd  10  himself  or  to  a  third  pervon. 

Upon  a  sale  of  goods  made  by  a  trustee,  mutually  appointed  by  the  parties 
contending  for  the  goods  or  their  proceeds,  if  it  were  part  of  the  agreement 
that  the  trustee  should  at  all  events  collect  the  money,  and  hold  it  subject  to 
the  decision  of  certain  arbitrators,  then  in  a  suit  by  the  trustee  for  the  price  of 
the  goods  before  any  award  made,  it  would  be  repugnant  to  the  agreement 
to  permit  one  of  the  parties  who  purchased  the  goods  to  withhold  the  pur- 
chase money  upon  an  allegation  of  a  preferable  claim,  or  to  suffer  the  validity 
of  such  claim  to  be  acUudged  when  its  opponents  had  not  an  opportunity  lo 
contest  it 

The  legal  interest  of  a  defendant  in  undivided  Aattels  may  be  seized  and  sold 
under  execution. 

Justices'  executions  are  by  law  made  relurnsble  in  three  months  from  their 
date  (see  1  Rev.  Stat.  ch.  62,  sec.  16),  but  it  is  not  necessary  that  they  should 
be  returned  on  the  last  day  of  the  three  months.  They  may  be  returned 
•ooner,  and  oUoms  taken  out  and  acted  upon. 

Where  the  controversy  in  a  cause  turns  upon,  the  meaning  of  the  parties  to  a 
verbal  agreement  in  relation  to  a  matter  upon  which  there  is  room  for  dis- 
pute, it  is  proper  for  the  Judge  to  leave  it  to  the  jury  as  a  question  of  fact  to 
ascertain  what  was  the  agreement  of  the  parties  in  relation  to  such  matter. 

When  the  purchaser  of  goods  cakes  them  away,  it  amounts  to  a  delivery. 

This  was  an  action  of  assumpsit,  brought  to  recover 
the  price  of  a  quantity  of  corn  sold  and  delivered,  to  which 
the  defendant  pleaHed  the  gerieral  issue.  Upon  the  trial  at 
Guilford  on  the  last  circuit  before  his  Honor  Judge  Pear- 
son, it  appeared  in  evidence  that  the  plaintiff  as  constable, 
had,  under  certain  executions  against  the  goods  of  one  Car- 
mack,  levied  on  his  share  in  a  quantity  of  corn,  of  which  one 
undivided  third  part  belonged  to  the  defendant,  and  the  other 
two  undivided  third  parts,  were  supposed  to  be  the  properly 
of  Carmack.  At  the  day  of  sale  the  defendant  appeared, 
claimed  the  share  levied  on  as  his  under  a  coveyanoe  from 
the  said  Carmack,  and  forbade  the  sale  thereof.  The  plain, 
tiff  refused  to  proceed  with  the  sale  without  an  indemnity, 
and  Smith,  the  principal  execution  creditor,  instructed  the 
plaintiff  to  prepare  a  bond  of  indemnity.  The  plaintiff  re- 
tired to  prepare  the  bond,  and  in  his  absence  it  was  agreed 
between  Smith  and  the  defendant,  that  the  sale  should  pro- 
ceed, and  they,  the  said  Smith  and  the  defendant,  would  refer 
to  arbitration  the  decision  of  the  question,  which  of  them 


OF  NOKTH  CAROLINA.  lei 

should  be  entitled  to  the  proceeds.    It  did  not  d'stinctly  ap-  Die.  issa 
pear  whether  the  plaintifi' agreed  to  sell  under  this  arrange-     i^^y^ 
ment,  or  refused  to  sell  except  as  constable,  and  under  the  »  ^- 
executions ;  nor  was  there  any  express  declaration  of  the 
parties  to  the  agreement,  whether,  in  the  event  of  either  of 
them  becoming  the  purchaser,  payment  of  the  price  was  to 
be  made  to  the  plaintiff,  and  the  application  of  the  money 
depend  on  the  award  of  the  arbitrators,  or  the  payment  itself 
to  be  delayed  until  the  arbitrators  should  settle  the  disputed 
right.     The  plaintiff,  however,a  fter  this  agreement,  sold  the 
share  which  was  levied  on  as  Carmack's,  and  ihe  defendant 
became  the  purchase^    No  award  had  been  made,  and  it 
was  insisted  by  the  plaintiff,  1st,  that  the  sale  was  made  by 
him  as  constable,  and  not  under  the  arrangement ;  and  2d]y, 
if  made  under  the  arrangement,  he  was  entitled  and  bound 
to  collect  the  price  and  hold  the  money  for  the  benefit  of  him 
or  them  to  whom  it  might  be  awarded  thereaf  er.     The  de- 
fendant offered  evidence  to  show  that  he  had  a  good  title  by 
Carmack*s  conveyance  to  the  corn  sold,  which  testimony 
was  rejected  by  the  ('ourt  as  irrelevant.     He  then  insisted 
that  the  plaintiff  had  not  a  right  to  sell  as  constable,  because 
the  executions  under  which  he  levied  had  been  renewed  be- 
fore the  expiration  of  three  months  after  they  first  issued, 
and  secondly,  because  an  undivided  share  in  corn  was  not 
liable  to  execution.    He  further  objected  to  the  claim  set  up 
under  a  sale  pursuant  to  the  arrangement  between  Smith 
and  the  defendant ;  that  by  that  arrangement  the  defendant 
was  not  bound  to  pay  the  price  before  the  right  to  the  mo- 
ney was  ascertained  in  the  manner  agreed  on.    The  Court 
left  it  to  the  jury  as  a  question  of  fact,  in  what  character  the 
plaintiff  sold,  instructing  them  that  if  the  sale  were  made  by 
him  merely  as  an  officer,  and  by  virtue  of  his  levy,  the  ob- 
jections to  the  validity  of  the  sale  because  of  the  renewal  of 
the  executions  and  of  the  joint  possession  of  the  corn,  did  not 
avail  the  defendant — and  that  if  the  sale  were  made  by  him 
under  the  arrangement,  the  right  of  the  plaintiff  to  recover 
would  depend  upon  what  the  jury  should  infer  from  the  evi- 
dence to  have  been  the  understanding,  or  agreement  respect- 
ing the  payment  of  the  money.    If  it  were  a  part  of  that 
agreement  that  whether  the  creditors  or  defendant  bought » 
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V. 

fnmwAKt,  ipjjg  pui-chaser  at  an  execution  aale,  buys  the  inUrest  of  the  defendant  in  exe- 
cution, and  cannot  object,  when  the  price  ia  demanded,  that  the  goods  be- 
Umgtd  10  himself;  or  to  a  third  peraon. 

Upon  a  sale  of  goods  made  by  a  trustee,  mutually  appointed  by  the  parties 
contending  for  the  goods  or  their  proceeds,  if  it  were  part  of  the  agreement 
that  the  trustee  should  at  all  events  collect  the  money,  and  hold  it  subject  to 
the  decisioii  of  ceruin  arbitrators^  then  in  a  suit  by  the  trustee  for  the  price  of 
the  goods  before  any  award  made,  it  would  be  repugnant  to  the  agreement 
to  permit  one  of  the  parties  who  purchased  the  goods  to  withhold  the  pur- 
chase money  upon  an  allegation  of  a  preferable  claim,  or  to  suffer  the  validity 
of  such  claim  to  be  acyudged  when  its  opponents  had  not  an  opportunity  io 
contest  it 

The  legal  interest  of  a  defendant  in  undivided  chattels  may  be  seized  and  Bold 
under  execution. 

Justices'  executions  are  by  law  made  returnable  in  three  months  from  their 
date  (see  1  Rev.  Stat.  ch.  62,  sec.  16),  but  it  is  not  necessary  that  they  should 
be  returned  on  the  last  day  of  the  three  months.  They  may  be  returned 
sooner,  and  aUa»e»  taken  out  and  acted  upon. 

Where  the  controversy  in  a  cause  turns  upon,  the  meaning  of  the  parties  to  a 
I  verbal  agreement  in  relation  to  a  matter  upon  which  there  is  room  for  dis- 

pute, it  is  proper  for  the  Judge  to  leave  it  to  the  jury  as  a  question  of  fact  to 
ascertain  what  waa  the  a^^eement  of  the  parties  in  relation  to  such  matter« 

Whan  the  purchaser  of  goods  takes  them  away,  it  amounts  to  a  delivery. 

This  was  an  action  of  assumpsit,  brought  to  recover 
the  price  of  a  quantity  of  corn  sold  and  delivered,  to  which 
the  defendant  pieaHed  the  general  issue.  Upon  the  trial  at 
Guilford  on  the  last  circuit  before  his  Honor  Judge  Pea.r- 
SON,  it  appeared  in  evidence  that  the  plaintiff  as  constable, 
had,  under  certain  executions  against  the  goods  of  one  Car- 
mack,  levied  on  his  share  in  a  quantity  of  corn,  of  which  one 
undivided  third  part  belonged  to  the  defendant,  and  the  other 
two  Undivided  third  parts,  were  supposed  to  be  the  property 
of  Carmack.  At  the  day  of  sale  the  defendant  appeared, 
claimed  the  share  levied  on  as  his  under  a  coveyanoe  from 
the  said  Carmack,  and  forbade  the  sale  thereof.  The  plain- 
tiff refused  to  proceed  with  the  sale  without  an  indemnity, 
and  Smith,  the  principal  execution  creditor,  instructed  the 
plaintiff  to  prepare  a  bond  of  indemnity.  The  plaintiff  re- 
tired to  prepare  the  bond,  and  in  his  absence  it  was  agreed 
between  Smith  and  the  defendant,  that  the  sale  should  pro- 
ceed, and  they,  the  said  Smith  and  the  defendant,  would  refer 
to  arbitration  the  decision  of  the  question,  which  of  them 
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should  be  entitled  to  the  proceeds.  It  did  not  d'stinctly  ap-  Dwe.  1838. 
pear  whether  the  plaintiff  agreed  to  sell  under  this  arrange-  i^a~ 
ment,  or  refused  to  sell  except  as  constable,  and  under  the  ^  ^• 
executions ;  nor  was  there  any  express  declaration  of  the 
parties  to  the  agreement,  whether,  in  the  event  of  either  of 
them  becoming  the  purchaser,  payment  of  the  price  was  to 
be  made  to  the  plaintiff,  and  the  application  of  the  money 
depend  on  the  award  of  the  arbitrators,  or  the  payment  itself 
to  be  delayed  until  the  arbitrators  should  settle  the  disputed 
right.  The  plaintiff,  however,a  fter  this  agreement,  sold  the 
share  which  was  levied  on  as  Carmack's,  and  ihe  defendant 
became  the  purchase^  No  award  had  been  made,  and  it 
was  insisted  by  the  plaintiff,  1st,  that  the  sale  was  made  by 
him  as  constable,  and  not  under  the  arrangement ;  and  2dly, 
if  made  under  the  arrangement,  he  was  entitled  and  bound 
to  collect  the  price  and  hold  the  money  for  the  benefit  of  him 
or  them  to  whom  it  might  be  awarded  thereaf  er.  Thede* 
fendant  offered  evidence  to  show  that  he  had  a  good  title  by 
Carmack*s  conveyance  to  the  corn  sold,  which  testimony 
was  rejected  by  the  (>ourt  as  irrelevant.  He  then  insisted 
that  the  plaintiff  had  not  a  right  to  sell  as  constable,  because 
the  executions  under  which  he  levied  had  been  renewed  be- 
fore the  expiration  of  three  months  after  they  first  issued, 
and  secondly,  because  an  undivided  share  in  corn  was  not 
liable  to  execution.  He  further  objected  to  the  claim  set  up 
under  a  sale  pursuant  to  the  arrangement  between  Smith 
and  the  defendant ;  that  by  that  arrangement  the  defendant 
was  not  bound  to  pay  the  price  before  the  right  to  the  mo- 
ney was  ascertained  in  the  manner  agreed  on.  The  Court 
left  it  to  the  jury  as  a  question  of  fact,  in  what  character  the 
plaintiff  sold,  instructing  them  that  if  the  sale  were  made  by 
him  merely  as  an  ofllcer,  and  by  virtue  of  his  levy,  the  ob- 
jections to  the  validity  of  the  sale  because  of  the  renewal  of 
the  executions  and  of  the  joint  possession  of  the  corn,  did  not 
avail  the  defendant — and  that  if  the  sale  were  made  by  him 
under  the  arrangement,  the  right  of  the  plaintiff  to  recover 
would  depend  upon  what  the  jury  should  infer  from  the  evi- 
dence to  have  been  the  understanding,  or  agreement  respect- 
ing the  payment  of  the  money.  If  it  were  a  part  of  that 
agreement  that  whether  the  creditors  or  defendant  bought, 
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Daq.  1838.  the  money  was  to  be  received  by  the  plaintiff,  and  by  him 
1,^^    held  subject  to  the  award  of  arbitrators^  the  plaintiff  was  en- 
8m   T  ^^'®^  ^  recover.    But  if  it  were  a  part  of  that  agreement, 
that  if  the  creditors  or  defendant  bought,  the  price  was  not 
to  be  exacted  until  an  award  made,  then  the  plaintiff  was 
not  entitled    to  recover.    Another  objection  was  made  by 
the  defendant,  that  the  plaintiff  had  not  shown  any  delivery 
of  the  com  to  the  defendant ;  upon  which  the  Court  instruct- 
ed the  jury,  if  the  defendant  after  the  purchase  carried 
away  the  corn  (as  was  expressly  testified  by  witnesses)  this 
amounted  to  a  delivery.     The  plaintiff  had  a  verdict  and 
judgment,  and  the  defendant  appealed^ 
/.  T.  Morehead^for  the  defendant 
MendenhaU^  for  the  plaintiff. 

Gaston,  Judge,  after  stating  the  case  as  above  proceed- 
ed :  We  do  not  perceive  any  error  in  the  rejection  of  the 
testimony  offered,  or  in  the  instructions  given.  Considering 
the  sale  as  an  ordinary  execution  sale,  there  was  no  warran- 
ty of  title  express  or  implied.  The  purchaser  at  sucH  a  sale 
buys  the  interest  of  the  defendant  in  execution,  and  cannot 
object,  when  the  price  is  demanded,  that  the  goods  bought 
belonged  to  himself  or  to  a  third  person.  Regarding  the 
sale  as  it  probably  was,  the  sale  of  a  trustee  mutually  ap- 
pointed by  the  contending  claimants  of  the  property,  the  va- 
lidity of  their  respective  claims  was  to  depend  on  the  deci- 
sion of  a  special  tribunal,  before  whom  those  parties  were  to 
litigate  these  claims.  If  it  were  part  of  the  agreement  that 
the  trustee  or  commissioners  should  at  all  events  collect  the 
money — and  unless  this  were  part  of  the  agreement,  the 
plaintiff  could  not  recover— it  would  be  repugnant  to  the 
agreement  to  permit  the  purchase  money  to  be  withheld  u/on 
an  allegation  of  a  preferable  claim,  or  to  suffer  the  validity 
of  such  claim  to  be  adjudged,  when  its  opponents  had  not  an 
opportunity  to  contest  it.  We  know  of  no  principle  of  law 
which  forbids  a  seizure  and  sale  of  a  defendant's  legal  inter- 
est in  undivided  chattels.  In  contemplation  of  law  it  is  per- 
fectly distinct  from  that  of  his  cc-tcnant.  Each  hath  a  several 
interest,  though  the  occupation  be  joint.  Justices'  execu- 
tors are  by  law  made  returnable  in  three  months  from  their 
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date,  and  after  the  expiration  of  that  time  they  become  Dso.  1838. 
eflfete.     But  it  is  not  necessary  that  they  should  be  returned     uuLt' 
on  the  last  day  of  the  three  months.     They  resemble  in  this  srwwAn, 
respect  the  warrants  of  Justices  which  are  "  returnable  on 
or  before  thirty  days  from  the  date  thereof/' 

The  main  controversy  in  the  case  probably  turned  upon 
the  meaning  of  the  parties  to  the  agreement  in  relation  to  a 
matter  upon  which  there  was  room  for  dispute,  whether  the 
arbitration  was  to  precede,  or  follow  after  the  payment  of 
the  purchase  money.  There  could  be  no  doubt  but  that  if 
any  other  than  the  parties  to  the  agreement  bought  at  the 
sale,  the  price  was  to  be  immediately  paid — and  there  was 
no  explicit  understanding  that  there  should  be  an  exception 
in  case  either  of  the  parties  bought.  The  Judge  was  war- 
ranted, we  think,  in  leaving  this  part  of  the  case  to  the  jury 
as  one  of  fact,  to  be  determined  upon  the  evidence.  If  the 
fact  were,  as  the  jury  found  it  to  be,  then  under  the  agree- 
ment  the  plaintiff  became  the  lawful  owner  of  the  goods  pro 
hac  vice ;  as  such  was  entitled  to  the  price  thereof,  and 
must  hereafter  account  for  the  money  received  upon  the  sale, 
to  those  who  shall  show  their  preferable  right  to  it.  Wheth- 
er the  defendant  have  or  have  not  such  right,  the  judgment 
in  this  case  does  not  determine. 

On  the  question  of  delivery  we  see  no  ground  for  doubt. 

Feb  Cubiam.  Judgment  affirmed. 
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Dso.  1838. 


RiMO 


THOMAS  RING  v.  POLLY  KING,  Ex'trix  of  JOHN  KING. 


BliiTG      ^^  qaestions  of  boundary,  the  distanco  called  for  in  a  certain  line  in  the  deed 
Ez'triz  of     must  govern  unleas  the  party  can  show  that  a  corner  was  made  beyond  such 
JQmg.  diatanee.    In  order  to  fix  the  Urmintu  of  euch  line>  he  will  not  be  allowed  to 

reverse  a  subsequent  line,  unless  by  so  doing  there  exists  something  to  render 
the  means  of  indentifying  it  more  certain  than  the  calls  of  the  deed ;  but  if  it 
appear  that  the  subsequent  line  was  actually  run  and  marked,  the  prior  line 
may  be  extended  to  it  in  order  to  ascertain  the  true  corner. 

The  possession  by  the  owner  of  a  part  of  a  tract  of  land  is  the  posseseion  of 
the  whole  tract  only  so  long  as  no  other  person  is  in  the  actual  adverse  pos* 
session  of  any  part  As  soon  as  another  takes  possession  of  any  part  either 
with  or  without  title,  the  former  possessor  loses  the  possession  of  that  part, 
and  cannot  maintain  trespass  for  any  act  done  on  such  part  while  he  is  thus 
out  of  possession  of  it. 

The  case  of  Graham  v.  Houston^  4  Dev.  232,  approved. 

On  appeals  to  the  Supreme  Court,  questions  of  law— except  such  as  appear  on 
the  record  strictly  so  called— are  not  allowed  to  be  raised  in  that  court  which 
were  not  before  the  court  from  which  the  appeal  waa  taken.  The  east  made 
by  the  Jud^e  below,  is  regarded  as  nearly  as  possible,  in  the  light  of  a  bill  of 
exceptions  for  specified  errors.  The  presumption  is  that  whatever  is  not 
complamed  of  was  rightfully  done ;  but  this  presumption  cannot  hold  against 
what  appears.  When  by  no  reasonable  intendment,  facts  can  be  supposed 
to  have  been  shown  upon  which  the  charge  of  the  Judge  was  given,  and 
without  which  the  charge  misdirected  the  jury  upon  a  question  of  law  pre* 
flented  by  the  pleadings  and  evidence  upon  a  matter  material  to  the  issuea 
which  they  had  to  try,  an  error  is  presented  upon  a  point,  which,  though  not 
made  in  the  court  below,  the  Supreme  Court  cannot  overlook. 

This  was  an  action  of  trbspass  qitare  clavsum  fregit 
tried  at  Stokes,  on  the  Fall  circuit  of  1837,  before  his  Honor 
Judge  Saunders. 

The  case  as  stated  by  his  Honor  was  as  follows : — Two 
questions  were  made  in  this  cause  ;  the  first  as  to  boundary 
and  t|>e  other  upon  the  statute  of  limitations.  The  plaintiff 
offered  in  evidence  a  grant  to  John  Waggoner  dated  in 
1784,  the  calls  of  which  were  admitted  to  be  A,  B,  C,  as 
represented  on  the  annexed  diagram.  From  C  the  distance 
called  for  would  terminate  at  F,  and  a  line  from  that  point 
to  the  beginning  would  not  include  the  locus  in  quo ;  but  the 
plaintiff  contended  that  he  had  the  right  to  go  to  D,  as  the 
true  terminus,  and  from  thence  to  A,  which  would  cover  the 
place  of  the  trespass.  He  further  offered  in  evidence  a 
deed  to  himself  from  Thomas  Ring,  sen'r.,  dated  in  Novem- 
ber, 1793,  for  two  hundred  acres  of  land,  and  proved  by 
one  Charles  Bouner,  that  he,  the  witness,  had  surveyed  the 
land  many  yean  ago,  that  he  began  at  A  and  run  to  D, 
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where  he  made  a  corner ;  that  he  did  not  then  run  the  cross  Dxo.  1838. 
line,  but  years  after,  he  did  run  the  line,  and  made  a  comer  J^^^J 
on  the  gum  at  N,  that  the  remainder  of  the  lines  he  did  not  *• 
run.  The  plaintiff  then,  to  establish  D  as  Thomas  Ring,  £i'iriz  of 
senior's  old  corner,  introduced  several  witnesses  who  proved  ^^' 
two  pines,  a  poplar  and  chesnut,  to  have  been  old  marked 
trees  on  the  line  from  A  to  D  ;  that  one  of  the  pines  was 
blacked  and  the  marks  corresponded  in  years  with  the  grant. 
The  surveyor  testified  that  these  trees,  as  pointed  out,  would 
be  in  a  line  from  A  to  D.  The  defendant  offered  in  evi- 
dence a  grant  to  one  John  Snow,  dated  in  November,  1797, 
the  boundaries  of  which  were  established  to  be  according 
to  the  dotted  lines  on  the  diagram.  He  also  offered  a  deed 
to  himself  from  Snow  dated  in  June,  1833. .  The  defendant 
then  proved  that  Snow's  son  had  settled  on  this  tract  of 
land,  and  cleared  down  to  the  dotted  line  between  6  and  F ; 
that  at  the  time  he  cleared,  something  was  said  about  the 
line,  and  he  said  he  did  not  know  where  it  was ;  that  the 
son,  as  his  father's  tenant,  had  cultivated  the  land  five  or  six 
years  before  the  sale  to  defendant,  and  continued  the.  pos- 
session of  the  lacuz  in  quo  up  to  the  time  of  the  sale.  After 
the  sale  to  the  defendant  and  immediately  upon  the  going 
out  of  Snow,  the  defendant  entered  and  continued  the  pos- 
session, (there  being  no'  interval  between  the  possession  of 
Snow  and  the  defendant,)  and  was  about  to  remove  the 
fence  so  as  to  run  it  above  the  black  line  as  claimed  by  the 
plaintiff.  The  plaintiff  forbid  the  defendant's  removing  the 
rails,  notwithstanding  which  the  defendant  did  remove  them, 
and  this  was  the  trespass  complained  of,  which  was  commit- 
ted about  a  month  before  the  suit  was  brought*  Marks 
were  found  on  the  dotted  line,  between  6  and  F,  corres- 
ponding in  age  with  the  grant  to  Snow,  but  no  marked  cor- 
ners were  found  at  either  of  those  points. 


166 


IN  THE  SUPREME  COURT 


Die.  1838. 
Riifo 

V. 

Kivo, 

Ez'trx.  of 

Kura. 


John    King's 
Tract. 


Tko  maa   Rlng'a 
Tract. 


B 


Gum. 

Plaintiff'!  comer. 


The  court  charged  the  jury  ^  that  the  plaintiff,  in  run- 
ning from  the  third  corner  which  was  admitted  to  be  at  C, 
would  be  confined  to  distance  unless  he  could  satisfy  them 
the  corner  had  been  made  beyond  it.  That  the  plaintiff 
could  not  be  allowed  to  reverse  a  subsequent  line  in  order 
to  fix  the  terminus  of  a  prior  line,  unless  by  doing  so  there 
existed  something  to  render  the  means  of  identifying  more 
certain  than  the  calls  of  the  deed ;  that  if  the  jury  should 
be  satisfied  as  to  the  trees  spoken  of  on  the  black  line  from 
A  to  D,  and  were  convinced  that  such  a  line  was  actually 
run  as  the  line  at  the  time  of  the  original  survey,  they  might 
then  extend  the  line  from  C  towards  D,  and  thus  decide 
whether  the  true  corner  was  at  D  or  F.  As  to  the  question 
of  the  statute  of  limitations,  the  court  chai^d  that  ^  although 
more  than  three  years  had  elapsed  from  the  time  of  the 
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trespass  being  first  committed  by  Snow,  the  former  tenant,  Dsa  1838. 
yet  if  he  moved  off,  and  the  defendant  entered  after  the     Hing 
date  of  his  deed  and  removed  the  rails,  as  testified  to  by  the     ^i^ 
witnesses,  as  the  plaintiff  had  been  living  on  the  200  acre  Ez'iriz  of 
tract  he  would  be  considered  as  holding  to  his  true  bounda- 
ry, and  might  sustain  his  action."    The  plaintiff  had  a  ver* 
diet  and  judgment  and  the  defendant  appealed. 

Boyden  for  the  defendant. 

J.  T.  Morehead  for  the  plaintiff. 

Gaston,  Judge.  The  case  made  up  by  the  Judge,  who 
tried  this  cause,  states  that  two  questions  arose  upon  the 
trial — one  as  to  the  boundaries  of  the  deed  under  which  the 
plaintiff  claimed  the  land  where  the  alleged  trespass  was 
committed,  and  the  other  whether  the  action  was  barred  by 
the  statute  of  limitations.  Upon  the  first  question,  there  has 
been  no  dispute  here.  The  defendant's  counsel  admits,  and 
very  properly,  that  the  Judge's  instruction  upon  that  point 
was  correct.  On  the  second  question — if  it  can  be  regarded 
as  one  confined  to  the  operation  of  the  statute  of  limitations 
— this  court  would  hold  with  the  court  below  that  the  de- 
fendant  was  not  protected  by  that  statute.  But  the  difliculty 
is,  whether  the  case  does  not  show  that  another  question  * 
was  necessarily  presented,  though  not  in  express  terms 
stated  for  the  decision  of  that  court,  and  whether  the  deci- 
sion thereon  was  not  erroneous.  After  setting  forth  the 
instructions  upon  the  question  of  boundary  the  case  states 
that  the  land  whereon  the  trespass  was  alleged  to  have  been 
committed  is  also  within  the  boundaries  of  the  grant  to 
Snow — that  Snow  held  the  possession  thereof  for  five  or 
six  years  before  he  conveyed  to  the  defendant— that  after 
the  conveyance  the  defendant  entered  in  upon  Snow's  ten- 
ant— and  that  the  defendant  remained  in  possession  continu- 
ally thereafter  until  the  institution  of  the  action.  It  states 
also  that  after  the  defendant  thus  entered,  he  was  about  to 
remove  a  fence  which  had  been  put  thereon  by  Snow's  ten- 
ant, when  he  was  forbidden  by  the  plaintiff;  and  this  remo- 
val was  the  trespass  complained  of.  Upon  these  facts  a 
controversy  arose,  as  the  case  states,  upon  the  statute  of 
limitations,  when  his  Honor  charged  the  jury  that  although 
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Dae.  1838.  more  than  three  years  had  elapsed  from  the  time  of  the 
R^^  trespass  committed  by  Snow,  yet  if  he  moved  off  and  the 
King  defendant  thereupon  entered  and  removed  the  rails,  inas- 
Ez'trix  of  much  as  the  plaintiff  had  been  living  within  the  limits  of  his 
tract,  **  he  would  be  considered  as  holding  to  his  true  bouu" 
dary^  and  therefore  might  sustain  his  action/'  Upon  this 
statement  and  upon  this  instruction  we  are  compelled  to  see 
that  the  question  of  law  really  presented  for  consideration 
was  whether  the  plaintiff  could  be  regarded  as  having  such 
a  possession  of  the  locus  in  quo  at  the  time  of  the  removal 
of  the  rails  by  the  defendant,  that  this  act  amounted  to  a 
trespass.  If  he  had,  the  action  could  be  sustained,  because 
the  trespass  was  within  three  years  before  the  institution  of 
the  suit.  If  he  had  not,  the  plaintiff  could  not  recover,  not 
indeed  because  of  the  statute  of  limitations  — for  the  defend- 
ant  was  not  sued  for  the  act  of  a  former  possessor— but 
because  the  removal  of  the  rails  complained  of  was  not  a 
trespass. 

Upon  this  question  of  law  the  instruction  was  erroneous. 
Admit  that  the  locus  in  quo  was  within  the  true  boundary 
of  the  plaintiff's  tract — and  that  the  plaintiff  was  in  possession 
within  the  limits  of  his  tract — yet  before  the  alleged  trespass 
was  committed  and  continually  thereafter,  the  defendant  had 
the  actual  adversepossession  of  this  particular  part.  Now  the 
position  that  where  a  man  is  residing  on  a  tract,  his  possession 
extends  to  the  boundaries  of  that  tract,  must  be  understood 
with  the  exception  of  such  parts  thereof  as  are  in  the  actual 
adverse  possession  of  another.  The  possession  of  a  part  is 
a  possession  of  the  whole  only  so  long  as  no  other  is  in  the 
actual  possession  of  any  part.  As  soon  as  another  takes 
possession  of  any  part,  either  with  or  without  title,  the  for- 
mer possessor  loses  the  possession  of  that  part.  Grahams, 
Houston^  4  Dev.  232.  Without  a  possession  actual  or  con- 
structive in  the  plaintiff,  trespass  could  not  be  committed 
upon  him,  for  trespass  is  an  injury  to  the  possession. 

It  must  not  be  understood  from  our  noticing  this  objec- 
tion that  we  allow  questions  of  law  to  be  raised  here — 
except  such  as  appear  on  the  record^  strictly  so  called — 
which  were  not  before  the  court  from  which  the  appeal  was 
taken.    Our  rule  is  to  regard,  as  nearly  as  we  can,  the  case 
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made  by  the  Judge  in  the  light  of  a  bill  of  exceptions  for  Dca~  l83d. 
specified  errors.     The  presumption  is  that  whatever  is  not    rim« 
complained  of  was  rightfully  done.    But  we  cannot  pre-     ^Tko 
sume  i^ainst  what  appears.    If  by  any  reasonable  intend-  Ex'tnx  of 
ment  we  could  suppose  facts  shown,  which  notwithstanding 
those  admitted  constituted  the  defendant's  act  a  trespass — 
inasmuch  as  the  opinion  of  the  Judge  upon  that  point  was 
not  directly  called  for — ^we  might  hold  it  our  duty  to  make 
the  intendment.    But  if  we  cannot — and  we  do  not  see  how 
we  can — then  the  jury  was  misdirected  upon  a  question  of 
law  presented  by  the  pleadings  and  the  evidence  upon  a 
matter  material  to  the  issues  which  they  had  to  try.    The 
consequence  of  the  mistake — though  perhaps  it  would  not 
have  occurred  had  that  question  been  more  distinctly  pro- 
pounded— has  been  a  verdict  and  judgment  against  law. 
This  is  an  error  which  when  shown  to  us  we  are  bound  to 
correct. 

The  judgment  of  the  Superior  Comt  is  to  be  reversed 
and  a  new  trial  awarded. 

Per  Curiam.  Judgment  reversed. 


GEORGE  FARLEY  v.  THOMAS  L.  LEA. 

JudgmeDtfl  of  a  Court  of  Record,  on  whatever  day  of  the  term  they  may  be  ren- 
dered, in  law  relate  to,  and  are  considered  jadgmente  of  the  firat  day  of  the 
term ;  and  ibia  rule  applies  although  the  judgments  were  confessed  upon 
writs,  which  were  noted  by  the  clerk  to  have  been  issued,  and  the  service  of 
which  were  acknowledged,  on  a  day  subsequent  to  the  first  day  of  the  term ; 
and  executions  issued  upon  such  last  mentioned  judgments  will  have  priority 
over  a  deed  in  trust  proved  and  registered  on  the  second  day  of  the  same 
term. 

The  Sheriff  is  protected  by  a  writ  of  fieri  faciaa^  and  is  not  bound  to  show  ainy 
judgment.  It  is  sufficient  for  his  defence  that  he  has  acted  in  obedience  to  a 
mandate  proceeding  from  a  Court  of  competent  authority;  and  if  he  have  a 
writ  of  execution  bearing  <M/e  the  first  day  of  a  term,  be  may  by  virtue  there- 
of take  away  goods  of  the  defendant  in  the  hands  of  a  person  who  had  bona 
JUU  purchased  them  since  the  te$te  of  the  writ. 

Where  certain  facts  are  agreed  upon  for  the  purpose  of  presenting  a  particular 
question  to  the  court,  the  case  is  not  open  to  an  objection  raising  another 
question  upon  a  particular  fact's  not  appearing  in  the  statement. 

This  was  an  action  of  trover,  brought  by  the  plaintiff 
as  trustee  against  the  defendant  as  Sheriff  of  Caswell  County 
for  selling  certain  property,  and  was  submitted  to  his  Honor 
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Deo.  1638.  Judge  Pb ARSON,  at  Caswell,  on  the  last  circuit,  upon  a  case 
"IpAJiLrr  agreed.  If  his  Honor  should  think  that  the  plaintiff  was 
j^^  entitled  to  recover,  judgment  was  to  be  entered  for  him  for 
9132,  if  not  then  the  judgment  was  to  be  for  the  defendant 
It  was  admitted  that  the  plaintiff  held  a  deed  of  trust 
executed  to  him  by  one  Crocket,  conveying  the  property  in 
trust  to  sell  and  pay  the  debts  therein  mentioned,  ^rhe  deed 
was  executed  on  the  9th  day  of  May,  1833,  and  was  proved 
and  registered  at  3  o'clock,  P.  M.  of  the  same  day,  being  the 
Tuesday  of  Caswell  Superior  Court.  Tt  was  farther  admit- 
ted  that  the  defendant,  the  Sheriff  of  Caswell  County,  sold 
the  property  mentioned  in  the  trust  for  9132,  at  the  instance 
of  one  Finley  and  one  Lea,  two  of  Crocket's  creditors,  under 
executions  tested  the  Monday  of  said  term  of  said  Court, 
being  the  8th  day  of  May,  1833 ;  that  these  executions'were 
issued  upon  judgments  confessed  by  Crocket  on  the  Friday 
of  the  same  term  of  said  Court,  being  the  12th  day  of  May, 
1833,  and  that  the  writ  upon  which  Finley's  judgment  was 
confessed  issued  on  the  12th  of  May,  1833,  and  the  writ  on 
which  Lea's  judgment  was  confessed  was  issued  on  the  11th 
of  May,  1833,  but  both  writs  were  iestedj  as  of  the  preceding 
term,  service  of  them  was  acknowledged,  the  writs  were 
returned  into  Court  and  the  judgments  were  confessed  on 
Friday  of  the  term,  viz.  on  the  12th  day  of  May,  1833,  as 
above  stated. 

The  defendant's  counsel  insisted  that  the  executions 
related  back,  and  bound  the  property  from  the  teste,  viz, 
Monday,  the  8th  of  May,  1833.  The  plaintiff's  counsel 
contended  that  the  executions  could  not  relate  back  farther 
than  tiio  day  of  the  term  when  the  writs  issued  and  were  re- 
turned, and  the  judgments  confessed. 

His  Honor  being  of  opinion  that  the  plaintiff  was  entitled 
to  recover,  judgment  was  accordingly  entered  for  him,  and 
the  defendant  appealed. 

W.  A.  Graham,  for  the  defendant. 

WinstoUj  for  the  plaintiff. 

Gaston,  Judge.  No  position  can  be  more  firmly  estab* 
lished  than  that  the  judgments  of  a  Court  of  Record,  on 
whatever  day  of  the  term  they  may  in  fact  be  rendered,  in 
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law  relate  to,  and  are  considered  as  judgments  of  the  first  Pbc  I83a 
day  of  the  term.    This  is  admitted  by  the  plaintiff's  counsel    Farlet 
to  be  the  general  doctrine,  but  its  application  to  the  judgment     le^^ 
in  the  case  before  us  is  denied,  because  the  writ  on  which 
the  defendant  therein  acknowledged  service  is  noted  by  the 
clerk  to  have  been  issued  on  a  day  subsequent  to  the  first 
day  of  the  term,  and  therefore  it  is  inferred  that  the  judg- 
•  ment  could  not  have  been  in  fact  rendered  on  the  first  day  of 
the  term.    It  may  well  be  questioned  whether  this  be  a 
necessary  inference,  for  a  judgment  by  confession  is  valid  Ajudg- • 
without  any  previous  process.  '  But  admit  the  inference  to  coufession 
be  irresistible,  the  fact  so  inferred  is  wholly  immaterial.     In  ^^ilhout 
the  language  of  the  Court  in  the  case  of  Johnson  v.  Smithy  *°y  P'^^J** 
2  Bur.  967,  **  The  reason  why  nobody  shall  be  permitted  cess. 
to  aver  that  a  judgment  was  signed  after  the  first  day  of  the 
term,  or  that  a  fieri  facias  was  taken,  out  in  the  vacation,  is 
because  the  fact  is  not  relevant ;  the  legal  consequences  do 
not  depend  on  the  truth  oi  the  fact  on  what  day  the  judgment 
was  completed  or  the  writ  actually  taken  out ;  but  upon  the 
rule  of  law  that  they  shall  be  deemed  complete  and  bind  to 
all   intents  and  purposes  by  relation."     That  a  judgment 
rendered  in  fact  on  a  late  day  of  the  term  is  as  operative  as 
though  it  were  rendered  on  the  first  day  thereof  seems 
incontestable.    Where  a  testator  died  in  term  time  before  a 
judgment  was  signed,  it  was  held  that  it  might  be  signed  where  a 
after,  and  execution  taken  out  against  his  goods  in  the  hands  ^^\^^^ 
of  his  executor  tested  the  first  day  of  the  term,  for  they  relate  ^^nn  time 
to,  and  are  considered  as  a  judgment  and  execution  of  the  judgment 
first  day  of  the  term,  at  which  day  the  testator  was  alive.  S!i/wa» 
Bragner  v.  Langmead,  7  Term,  20.    See  also  Fann  v.  Atkin-  ^^^^1^^  ^* 
son,  Willis  427,  Waghome  v.  Langmead,  1  Bos.  and  Pul.  signed  af- 
57t.     So  where  a  testator  gave  a  warrant  of  attorney  to  execaUon 
confess  a  judgment,  and  died  within  a  year  afterwards,  so  ™^n8t  Ws 
that  a  judgment  might  be  entered  up  without  leave  of  the  goods  in 
Court,  it  was  held  that  a  judgment  entered  up  after  his  death  of  his  exec- 
related  to  the  first  day  of  the  term  of  which  it  was  entered,  "jj^'^'^^j*^ 
when  he  was  living,  and  that  an  execution  tested  of  that  day  <^*y  o^^**« 
might  be  levied  on  his  goods  in  the  hands  of  his  executor,  they 'relate 
Odes  V.  Woodward,  2  Ld.  Ray,  766, 849.     1  Salk.  87.     See  conJidertd 
also  Robinson  y.  Tonge,  3  P.  Wms.  397.    This  legal  rela-«'«i»<>8- 
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Dec.  £836  tioD  of  the  judgment  to  the  first  day  of  the  judicial  term  is 

Paelw"  *s  perfect  as  was  at  common  law  the  relation  of  an  act  of 

LsA      Parliament  to  the  first  day  of  the  legislative  session.    No 

matter  on  what  day  of  the  session  the  statute  was  enacted, 

execution   unless  a  certam  time  were  therem  appomted  when  the  same 

diy^onhe  should  first  take  efiTect,  it  bad  relation  to  the  first  day  of  the 

**h"h"i     Parliament,  and  from  that  day  was  accounted  in  law  a  per^ 

the  testa-  fed  acL     Partridge   v.  Strange  and  Croker,  1  Plow.  79. 

alivl!!**      -^^^y  ^^'^  ^-  P<^nter,  6  Bro.  Par.  Ca.  533,  Latless  v.  Holmes^ 

4  Term,  660.    The  inconveniences  found  to  result  from  the 

law  of  relation  as  applied  to  statutes,  have  been  remedied 

both  in  England  and  in  this  country  by  positive  legislation. 

The  law  of  relation  applicable  to  judgments  has  been  in  part 

changed  in  that  country  by  the  statute  of  29  Chas.  II;  but 

in  this  State  it  remains  as  it  was  at  common  law. 

But  the  controversy  in  this  case  does  not  depend  upon 
the  relation  of  the  judgment.  The  defendant  is  protected 
by  the  writ  o(  fieri  facias^  and  he  is  not  bound  to  show  any 
judgment.  Cote^  v.  Mitchell^  3  Lev.  20.  It  is  sufficient  for 
his  defence  tha,t  he  has  acted  in  obedience  to  a  mandate 
proceeding  from  a  Court  of  competent  authority.  The^feri 
facias  was  tested  of  the  first  day  of  the  term,  and  it  is  not 
to  be  questioned  but  that,  at  common  law,  the  goods  of^a 
defendant  are  bound  from  the  teste  of  9i  fieri  facias^  and  may 
by  virtue  thereof  be  taken  in  execution  by  the  SheriflF  in  the 
han(Js  of  a  person  who  had  bona  fide  purchased  them  since 
the  teste  of  the  writ.  In  England  the  statute  of  29  Chas. 
.  II.  has  provided  that,  against  purchasers,  no  writ  of  execu- 
tion shall  bind  the  goods  but  from  the  time  such  writ  was 
delivered  to  the  Sheriff.  We  however  have  no  such  statute 
here,  and  therefore  with  us  the  writ  binds  against  all  persons 
from  the  teste,  as  it  yet  does  in  England  where  purchasers  arc 
not  concerned. 

The  counsel  for  the  plaintiff*  has  objected  that  it  does  not 
appear  that  the  fieri  facias  was  returned  by  the  Sheriff. 
Whatever  weight  the  objection  might  have,  if  it  appeared 
that  the  writ  had  not  been  returned,  the  Court  is  of  opinion 
that  this  case  is  not  open  to  the  objection.  It  is  manifest 
that  the  sole  question  presented  for  decision  upon  the  facts 
agreed  is,  whether  the  jlien  facias  or  the  conveyance  to  the 
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trastee  be  entitled  to  priority.    The  proceedings  of  the  Die.  I83a 
Sheriff  upon  the  writ — if  in  law  such  writ  was  entitled  to  "p^i^ 
the  priority — must  be  understood  to  have  been  rightfully  and     ^ 
regularly  done. 

This  Court  being  of  opinion  that  the  execution  did  bind 
from  its  testCf  and  that  teste  being  prior  to  the  registration  of 
the  deedy  it  follows  that  the  judgment  below  must  be  reversed 
and  judgment  upon  the  case  agreed  be  rendered  for  the 
defendant. 

Pba  Curiam.  Judgment  reversed. 


JAMES  E.  METTS  v.  MORTIMER  BRIGHT  and  WATSON 

WILCOX. 

It  is  a  maxim  that  in  law  there  ia  no  fraction  of  a  day ;  yet  that  doctrine  no 
longer  prevaiU  when  it  becomes  essential  for  the  purposes  of  justice  to  ascer- 
tain the  exact  hour  or  minute  when  particular  acts  were  done.  '  Therefore 
where  a  deed  in  trust  was  proved  and  delivered  at  a  certain  hour  of  theliay 
to  the  register,  who  immediately  commenced  the  registration  thereof,  bat 
without  endorsing  on  the  deed  the  time  when  it  was  delivered  to  him,  and  two 
hours  afterwards  on  the  same  day,  a  Justice's  execution  was  levied  upon  the 
property  conveyed  in  the  trust ;  it  waa  held  that  the  hour  at  which  the  deed 
was  delivered  to  the  register  for  registration,  might  be  proved  by  parol  evi- 
dence, and  that  it  had  priority  over  the  levy  under  the  execution. 

The  act  of  1829  (I  Rev.  Stat.  ch.  37,  sec.  26,)  directs  ihe  register  to  endorse  on 
each  deed  of  trust  the  day  when  it  is  delivered  to  him  for  registration,  and  that 
such  endorsement  shall  be  entered  on  the  register's  books  and  form  a  part  of 
the  registration  ;  but  an  omission  by  the  officer  to  perform  that  duty,  al- 
though he  is  liable  to  an  action  and  an  indictment  for  such  neglect,  will  not 
render  the  registration  invalid  ;  but  it  is  questionable  whether  in  such  case  the 
registration  can  refer  back  to  an  antecedent  day  by  means  of  parol  evidence 
of  the  time  when  the  deed  in  trust  was  delivered  to  the  register  for  registra- 
tion. 

This  was  an  action  of  trespass  vt  e^  armt^,  submitted 
to  his  Honor  Judge  Saunders,  at  Lenoir,  on  the  last  spring 
circuit,  upon  the  following  case  agreed : 

One,  John  Stephens  being  indebted  to  the  firm  of  J.  &  J. 
C.  Washington,  for  the  purpose  of  securing  the  payment  of 
the  debt,  conveyed  certain  property  by  a  deed  in  trust,  to 
James  E.  Metts  the  plaintiff,  as  trustee.  The  property  was 
left  in  the  possession  of  Stephens.  The  deed  in  trust  was 
dated  the  11th  day  of  October  1837,  and  was  proved  before 
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Dbc.  1838  the  clerk  of  the  County  Court,  and  deposited  in  the  register's 

MmT'  ^ffi^^  for  registration  at  7  o'clock,  P.  M.  of  the  same  day. 

V*       No  memorandum  was  made  on  the  deed  by  the  register  of 

db       the  time  of  its  deposit  in  his  office.     He  immediately,  how- 

xLcox.  gyg,.^  commenced  the  registration  of  the  deed  and  continued 

until  it  was  completed,  and  endorEied  upon  it  **  enrolled  in 

the  register's  office  the  1  Ith  of  October,  1837." 

At  9  o'clock,  P.  M.  of  the  same  day  the  firm  of  WUcqx 
&  White,  of  which  the  defendant  Wilcox  was  a  partner, 
obtained  a  judgment  before  a  justice  of  the  peace  against 
the  said  John  Stephens,  and  an  execution  was  immediately 
issued,  and  by  the  direction  of  the  defendant  Wilcox,  was 
levied  by  the  defendant  Bright,  on  the  property  conveyed  in 
the  deed  of  trust.  For  this  levy  and  seizure  this  action  was 
brought  by  the  trustee.  If  the  Court  should  be  of  opinion 
that  the  officer  was  justified  by  the  execution  in  making  the 
levy  and  seizure,  then  judgment  was  to  be  rendered  for  the 
defendants,  otherwise  for  the  plaintiff  for  a  certain  sum  and 
costs. 

His  Honor  held  upon  these  facts  that  "  according  to  the 
case  of  M*Kinnon  v.  M*Lean  (Ante  vol.  2,  p.  70),  it  would 
seem  that  the  deed  has  priority.  The  fact  of  delivery  to  the 
register  may  be  proved  by  parol  when  the  register  has  omitted 
to  note  the  time  ;  and  as  the  object  is  to  give  notice  to  credit- 
ors and  purchasers,  the  deed  being  in  the  register's  office, 
they  have  the  means  thereby  of  perusing  the  original  or 
transcript,  and  there  inform  themselves  of  its  contents.  The 
law  does  not  regard  the  fraction  of  a  day  unless  time  be  ma* 
terial,  but  it  will  take  notice  of  a  prius  and  posterius  when 
it  is  necessary  for  the  ends  of  justice." 

Judgment  was  rendered  for  the  plaintiff,  and  the  defend- 
ants appealed. 

J.  H.  Bryan,  for  the  defendant. 

No  counsel  appeared  for  the  plaintiff  in  this  Court. 

Daniel,  Judge.  Justices'  executions  bind  personal  pro- 
perty only  from  the  levy.  1  Rev.  Stat.  ch.  45,  sec.  16. 
Mortgages  and  deeds  in  trust  are  good  against  creditors  and 
purchasers  only  from  the  date  of  the  registration*  1  Rev. 
Stat  ch.  37,  sec.  24.    In  this  case,  the  registration  of  the 
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deed  from  Stephens,  under  which  the  plaintiflf  claims,  and  Dec.  1838. 
the  constable's  levy  under  the  justice's  execution  against  the 
said  Stephens,  under  which  the  defendant  claims,  were  made 
on  the  same  day,  to  wit,  the  1 1  th  of  October,  1 837.  The  deed 
in  trust  had  been  proved,  and  was  delivered  to  the  register 
at  7  o'clock,  P.  M .  on  that  day,  and  he  immediately  com- 
menced registering  it,  and  continued  until  the  same  was  com* 
pleted.    The  endorsation  on  it  simply  is  *' enrolled  in  the 
register's  office  the  11th  of  October,  1837."    The  defend- 
ant's judgments  were  obtained  at  9  o'clock  P.  M.  the  same 
day — executions  were  immediately  issued,  and  the  constable 
levied,  on  the  same  day,  on  the  property  contained  in  the 
plaintiff's  deed  in  trust.     The  Judge  said  that  jthe  law  does 
not  regard  the  fractions  of  a  day  unless  time  be  material,* 
but  that  it  will  take  notice  of  a  prior  and  a  posterior  when 
it  is  necessary  for  the  ends  of  justice.     This  opinion  was 
correct.     It  is  a  maxim,  that  in  law  there  is  no  fraction  of  a 
day.     Co.  Lit.  135—136.     9  East's  Rep.  154.     11  East's 
Rep.  496.     4  Term.  Rep.  660.     Yet  that  doctrine  no  longer 
prevails  when  it  becomes  essential  for  the  purposes  of  jus- 
tice to  ascertain  the  exact  hour  or  minute.     9  East's  Rep. 
154.     3  Coke  Rep.  36.     3  Bur.  Rep.  1434.     2  Bur.  &  Aid. 
586.    3  cutty's  Prac.  113.     The  legislature  directs  (1  Rev. 
Stat.  ch.  37,  sec.  26)  that  the  register  shall  endorse  on  each 
deed  of  trust  or  mortgage,  the  day  on  which  it  is  delivered 
to  him  for  registration,  and  such  endorsement  shall  be  enter- 
ed on  tlie  register's  books  and  form  a  part  of  the  registra- 
tion ;  and  he  shall  immediately  thereafter  register  such  deeds 
in  the  order  of  time  they  are  delivered  to  him.     The  direc- 
tion contained  in  this  section  of  the  act,  was  intended  to  pre- 
serve the  best  evidence  of  the  fact  of  priority  in  delivery 
and  registration  of  deeds  of  trust  and  mortgages.     The  reg- 
ister is  subject  to  an  action  and  an  indictment  if  he  omit 
this  duty.    Certainly  it  is  Jiot  essential  to  the  validity  of  a 
registration,  that  the  day  of  delivery  to  the  register  should 
be  endorsed  on  the  deed  and  registered  with  it  in  the  books 
of  the  office.     If  this  duty  is  not  performed  by  the  register, 
it'may  be  questionable  whether  the  registration  can  refer  back 
to  an  antecedent  day  by  means  of  parol  evidence  of  that 
fact.     But  there  is  no  claim  on  the  part  of  the  plaintiff  here 
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Dso.  1838.  to  cany  back  the  registration  beyond  the  day  whereon  it 
Mnra    ^as  registered  and  certified  to  have  been  registered.     Our 

Bbiort  '^S^^^^^u^  ^^^  ^^^  1^661^  AS  particular  as  the  British  parlia- 
A  ment  have  been  in  framing  some  of  their  registry  acts.  It 
has  not  directed  the  register  to  note  the  hour  of  the  day 
when  deeds  shall  have  been  delivered  into  his  office.  In 
M^Kennon  v.  McLean  (Ante,  2  vol.  p.  79),  this  Court  held 
'  that  ** registration  in  itself  is  but  one  thing,  necessarily  in- 
deed made  up  of  successive  operations,  consuming  more  than 
an  instant  of  time ;  and  as  the  registration  cannot  be  said 

traUon^a  ^^^  ^^  ®^^  *^  *°y  instant  after  it  was  begun,  the  intermedi- 
deed  in     ate  lapse  of  time  is  not  regarded,  and  the  whole  relates  to  the 
deemed  to  ^^1  moment,  SO  as  to  make  the  act  operative  therefrom.- 
pfeto  "from  ^^^^  ^^^  beginning  the  whole  is  one  continuing  act,  and 

the  time    therefore  in  legal  contemplation,  it  is  done  from  the  corn- 
when  the  „  °-«,,  .  "^  -    ,         ,  .     -rp,     1      J  . 

register     mencement.      The  registry  of  the  plamtitrs  deed  in  trust, 
commen-    ^^  commenced,  if  not  finished,  before  the  defendant's  levy. 
We  are  therefore  of  the  opinion  that  the  law  was  properly 

expounded  by  the  Superior  Court,  and  the  judgment  must  be 
affirmed. 

Pbr  Curiam.  Judgment  affirmed. 


JOHN  GRIFFIS  V.  WILUS  SELLARS. 

In  an  action  for  a  malicious  prosecution,  a  verdict  and  judgment  of  conviction 
in  a  Court  of  competent  jurisdiction,  although  the  party  convicted  was  after- 
wards acquitted  upon  an  appeal  to  a  superior  tribunal,  is  conclusive  evidence 

^  of  probable  cause,  and  precludes  the  plaintiff  in  tlie  action  for  the  malicioiis 
prosecution  from  showing  the  contrary. 

« 

This  was  an  action  of  trespass  on  the  case  for  a 
malicious  prosecution.    Plea — not  guilty. 

It  appeared  upon  the  trial  at  Orange  on  the  last  circuit, 
before  his  tlonor  Judge  Pearson,  that  the  defendant  had 
instituted  a  prosecution  in  the  County  Court  against  the 
plaintiff,  and  his  brother  and  mother,  for  mismarking  the 
defendant's  hogs,  and  that  the  plaintiff  and  his  brother  had 
been  convicted  in  the  County  Court,  but  upon  an  appeal  had 
been  acquitted  of  the  charge  in  the  Superior  Court.  The 
plaintiff  then-  offered  to  prove  that  the  conviction  in  the 
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County  Court  was  founded  upon  the  testimony  of  the  defend-  Die.  issa 
ant  and  one  other  witness  only ;  that  the  defendant  and  the  "gmppis" 
other  witness  who  was  in  his  employment  and  under  his 
influence  had  given  false  testimony  on  the  trial ;  that  before 
the  charge  was  preferred  they  had  express  knowledge  of 
the  plaintiff's  innocence,  and  that  the  defendant  was  ac- 
tuated in  the  institution  and  prosecution  of  the  indictment  by 
the  most  express  malice.  To  this  evidence  the  defendant 
objected,  and  insisted  that  the  verdict  of  guilty  in  the  County 
Court,  although  it  was  appealed  from,  and  th^  defendant 
acquitted  in  the  Superior  Court,  was  conclusive  proof  of 
probable  cause  and  could  not  be  contradicted  by  any 
species  of  evidence.  His  Honor  being  of  this  opinion 
refused  to  admit  the  evidence,  and  the  plaintiff  submitted  to 
a  judgment  of  nonsuit  and  appealed. 

W.  A.  Graham  and  W.  H.  Haywood,  for  the  plaintiff. 

No  counsel  appeared  for  the  defendant  in  this  Court. 

RuFFi.x,  Chief  Justice.  This  case  differs  from  that 
which  was  before  the  Court  a  year  ago  between  the  plain- 
tiff's brother  and  the  same  defendant,  (Ante  2,  vol.  492,) 
only  in  showing  more  explicitly  the  innocence  of  the  plain- 
tiff, and  the  malignant  motive  of  the  defendant.  But  the 
same  principle  governs  both,  notwithstanding  that  difference 
in  the  detail  of  the  circumstances.  The  principle  is,  that 
probable  cause  is  judicially  ascertained  by  the  verdict  of  the 
jury  and  judgment  of  the  Court  thereon,  although  upon  an 
appeal,  a  contrary  verdict  and  judgment  be  given  in  a  high- 
er Court.  Our  opinion  being,  that  probable  cause  is  judi- 
cially established  by  those  means,  it  follows  that  no  evidence 
ifl  competent  to  disprove  it. 

It  is  insisted  that  the  present  case  is  a  strong  example  of 
the  hardship  of  the  rule,  and  calls  for  some  relaxation  of  it 
at  the  least,  since  the  conviction  was  grossly  unjust,  within 
the  knowledge  of  the  prosecutor,  and  obtained  by  perjury. 
It  is  doubtless  a  grievous  thing  that  a  person  should  be  con- 
cluded as  tp  any  of  his  rights  by  a  judgment  founded  in  er- 
ror, and  especially,  if  procured  by  perjury  or  subornation 
of  perjury.  But  that  is  the  consequence  of  every  judgment, 
althoi^  it  may  have  been  thus  procured  ;  and  the  conclu« 

28 
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Dmo.  1833.  Biveness  of  a  judicial  sentence  is  not  more  oppressive  in  its 
"gmpfis   application  to  a  case  of  this  sort  than  to  any  other,  in  which 
Sellarm   ^^^  party  to  be  affected  may  be  able  satisfactorily  to  explain 
or  contradict  the  former  proofs  against  him.  Every  party  is 
supposed  to  bring  to  the  trial  all  such  proof  as  he  may  have, 
that  is  material  to  the  support  of  the  issue  on  his  part ;  and 
every  Court  in  cases  within  its  jurisdiction,  must  be  deemed 
competent  duly  to  weigh  the  facts  and  circumstances  thus  in 
evidence,  and  the  credit  of  the  witnesses  deposing  to  them. 
Hence  another  Court  before  which  the  matter  is  brought 
collaterally,  must  receive  that  sentence  as  proving  its  own 
verity,  and  cannot  look  beyond  it  to  the  evidence  on  which 
it  was  founded.     If  the  present  plaintiff  were  at  liberty  to 
aver  that  the  witnesses  who  testified  against  him  in  the 
county  Court  were  perjured,  or  that  the  Court  was  mistaken 
in  the  conclusion  drawn  from  their  testimony,  and  to  sup- 
port those  averments  by  evidence  ;  for  the  same  reason,  the 
present  defendant  ought  to  be  permitted,  in  his  turn,  in  an 
action  to  be  brought  by  him,  to  sustain  by  fuller  proof  the 
evidence  first  given  by  him  on  the  prosecution,  and  to  show 
that  the  evidence  now  offered  by  the  plaintiff  is  itself  false 
and  perjured.     The  result  would  be  the  interminable  pros- 
ecution of  the  same  litigation  between  the  parties,  alternate- 
ly changing  sides.     If  upon  the  appeal  the  prosecutor  had 
been  again  successful  in  obtaining  a  conviction,  the  plaintiff 
.  could  not  support  this  action  upon  the  proof  here  offered  or 
any  other ;  because  his  guilt  would  be  conclusively  estab- 
lished by  the  judgment,  however  corrupt  were  the  means  of 
procuring  it.     So  in  the  present  state  of  the  case,  another 
ingiedient  of  the  action,  namely,  the  want  of  probable  cause 
which  is  as  essential  to  the  plaintifTs  action  as  is  his  inno* 
cence,  is  completely  negatived,  because  the  proof  that  sat- 
isfied the  jury  and  Court  then  trying  the  plaintiff  that  he 
was  guilty,  must,  upon  the   ground  already  adverted  to,  be 
deemed  by  another  Court  to  establish  that  there  was  then 
probable  cause.     The  judgment  in  the  county  Court  justi- 
fies the  institution  of  the  prosecution  in  that  Court. 

Pbr  Curiam.  Judgment  aflBrmcd. 
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HANNAH  and  SUSANNA  CARR,  bj  their  Guardian,  t.  SARAH 

CARR. 

A  widow  has  not  the  right  to  make  turpentine  upon  land  asaigned  to  her  in 
dower,  which  in  the  life^time  of  her  haebaod  had  not  been  used  for  that  par* 
poae.  But  she  may  rightfully  use,in  the  ordinary  mode  of  making  turpentine^ 
trees  that  have  been  boxed  or  tended  for  turpentine  in  bis  life^time ;  and  she 
may  box  new  trees  as  those  already  boxed  become  unfit  for  use,  so  as  not  to 
enlarga  the  crop  beyond  the  extent  which  it  had  when  the  dower  was 


This  was  an  action  of  trespass  on  thb  case,  in  the 
nature  of  an  action  of  waste,  brought  by  the  plaintiffs 
against  the  defendant  for  waste  alleged  to  have  been  com- 
mitted by  her  upon  the  land  assigned  to  her  as  dower. 
Upon  the  trial  at  Greene,  on  the  Fall  circuit  of  1837,  before 
his  Honor  Judge  Dick,  it  was  admitted  that  the  cleared 
land  assigned  to  the  defendant  for  dower,  was  sufficient  for 
her  support.  The  alleged  waste  consisted  in  boxing  and 
tending  turpentine  trees,  growing  on  the  woodland  portion 
of  the  dower.  The  court  charged  the  jury  that  this  was 
waste,  and  that  the  plaintiffs  were  entitled  to  recover.  A 
verdict  was  accordingly  rendered  for  the  plaintiflfs  and  the 
defendant  appealed. 

/.  If.  Bryan,  for  the  defendant. 

Devereux,  for  the  plaintiffs. 

Gaston,  Judge.  It  has  been  the  aim  of  the  courts  of 
this  state,  in  the  decision  of  controversies  between  the  heir 
and  the  widow  on  the  subject  of  waste,  to  accommodate 
the  principles  of  the  common  law  to  the  condition  of  our 
country.  So  far  as  respects  the  clearing  of  new  ground  for 
cultivation,  and  the  getting  of  staves  and  shingles  on  wild 
lands,  this  object  has  perhaps  been  accomplished  with  suffi- 
cient precision.  As  yet,  however,  there  have  been  few  or  no 
adjudications  in  relation  to  the  legitimate  use  by  the  tenant 
in  dower  of  lands  of  another  description,  which  furnish  no 
inconsiderable  part  of  the  products  of  industry  in  the  east- 
em  section  of  the  state.  Turpentine  trees  are  there  "  ten- 
ded" as  a  regular  Crop,  yielding  an  annual  profit,  but  ulti- 
mately destructive  of  the  trees  themselves.  It  is  our  duty, 
by  analogy  to  the  adjudged  cases,  to  ascertain  the  rights  of 
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Dsc.  1838.  the  tenant  in  the  use  of  these  trees  upon  land  assigned  to 
"~Cabe  '^©r  in  dower.  Upon  the  most  mature  consideration  we  are 
of  opinion^  1st,  That  the  widow  has  not  the  right  to  make 
turpentine  upon  land  which  in  the  life-time  of  her  hus- 
band, had  not  been  used  for  that  purpose.  2d]y,  That  she 
may  rightfully  use,  in  the  ordinary  mode  of  making  turpen- 
tine, trees  that  have  been  boxed  or  tended  for  turpentine  in 
his  life-time,  ddly,  That  she  may  box  new  trees  as  those 
already  boxed  become  unfit  for  use,  so  as  not  to  enlarge  the 
crop  beyond  the  extent  wliich  it  had  when  the  dower  was 
^signed. 

As  the  instruction  given  on  the  trial  is  understood  to  for- 
bid the  widow  to  box  or  tend  trees  for  turpentine  under  any 
circumstances,  the  judgment  is  reversed  and  a  hew  trial 
awarded. 

Per  Curiam.  Judgment  reversed. 


JOHN  COX  V.  HENRY  HOFFMAN. 

A/eme  covert  mtLf  become  an  agent  for  her  husbandj  and  such  an  appointment 
as  agent  may  be  inferred  from  his  acta  and  conduct  respecting  her.  When 
the  agency  is  to  be  inferred  from  his  conducti  that  conduct  furniehea  the 
only  evidence  of  its  extent  as  well  as  of  itscxistence,  and  in  solving  all  ques- 
tions on  this  subject  between  the  principal  and  third  persons,  the  general  rule 
is  that  the  extent  of  the  agent's  authority  is  to  be  measured  by  the  extent  of 
his  usual  employment. 

The  husband  is  responsible  for  any  injury  done  to  the  property  of  another  per- 
son by  the  negligence,  carelessness,  or  unskilfulness  of  his  wife  in  her  per- 
formance of  his  business,  the  wife,  in  this  respect,  being  considered  as  his 
servant. 

Trover  for  a  mule,  tried  at  Chowan  on  the  last  circuit 
before  his  Honor  Judge  Bailey. 

On  behalf  of  the  plaintiff,  it  was  proved  that  the  mule 
was  borrowed  from  the  plaintiff's  overseer  by  the  wife  of 
the  defendant ;  that  the  mule  was  the  property  of  the  plain- 
tiff, and  was  so  injured  while  in  the  service  of  the  defendant 
as  to  be  rendered  of  no  value,  and  shortly  afterwards  died. 
It  was  also  in  proof  for  the  plaintiff  that  the  defendant's 
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wife  had  borrowed  from  a  former  overseer  of  the  plaintiff,  £*«-J[^ 
horses  beioDging  to  the, plaintiff,  and  that  the  defendant  had     coz 
repeatedly  expressed  his  thanks  to  the  overseer  for  his  J^i^^d-^^^^j^^ 
ness  in  making  such  loans.    It  also  appeared  that  the  de- 
fendant's wife  had  been  in  the  habit  of  borrowing  from  an- 
other neighbor  with  the  approbation  of  her  husband  ;  but  that 
after  the  borrowing  of  the  plaintiff's  mule  when  the  defend- 
ant who  was  absent  from  home  at  the  time  was  informed  of 
the  injur}'  done,  he  told  his  wife  that  '*  he  was  sorry,  and  that 
she  had  done  wrong." 

His  Honor  instructed  the  jury  that  if  they  believed  the 
mule  went  into  the  possession  of  the  defendant's  wife,  and 
that  she  acquired  that  possession  by  the  directions  of  her 
husband,  and  that  she  had  his  approbation  for  that  particu- 
lar borrowing  eitheir  express  or  implied  ;  and  that  the  mule 
was  thereby  lost  to  the  plaintiff,  the  plaintiff"  was  entitled  to 
recover.  The  juiy  returned  a  verdict  for  the  plaintiff,  and 
the  defendant  appealed. 

Heath,  for  the  defendant. 

Jredelly  for  the  plaintiff. 

Daniel,  Judge.  There  can  be  no  exception  to  the 
charge  of  the  Judge.  A  feme  covert  may  become  an  agent 
even  for  her  husband.  Co.  Litt.  52  a.  Prestwick  v.  Mar- 
shall.  1  Bingh.  575.  1  Esp.  Rep.  142.  2  Esp.  Rep. 
511.  Such  appointment  as  agent,  may  be  inferred  from  the 
acts  and  conduct  of  the  supposed  principal  respecting  her. 
When  the  agency  is  to  be  inferred  from  the  conduct  of  the 
principal,  that  conduct  furnishes  the  only  evidence  of  its 
extent,  as  well  as  of  its  existence ;  and  in  solving  all  questions 
on  this  subject,  the  general  rule  is,  that  the  extent  of  the 
agent's  authority  is  (as  between  his  principal  and  third  per- 
sons) to  be  measured  by  the  extent  of  the  usual  employment 
of  that  person.  Pickering  v.  BiLsk,  15  East  38.  Whit- 
head  V.  Tucket,  15  East  400.  Townsend  v.  Ingles,  Holt 
278.  3  Esp.  60.  4  Camp.  88.  2  Stark.  Rep.  368.  Smithes 
Mer.  Law,  57.  Secondly,  the  defendant  was  liable  for  the 
injury  done  to  the  property  of  the  plaintiff  by  the  negli- 
gence, carelessness  or  unskilfulness  of  his  servants  in  their 
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Dflo.  1S38.  performance  of  his  bumness.    The  wife  in  the  eye  of  the 

Cojt      I^^  i^  ^^  servant ;  and  the  husband  would  be  equally  liable 

Hoivjf      ^^  i^ird  persons  for  her  negligent  and  careless  acts  in  doing 

his  business,  as  he  would  be  for  the  acts  of  any  other  of  his 

servants.    The  judgment  muat  be  affirmed. 

Feb  Curiam.  Judgment  affirmed. 


.  ABRAHAM  CARTER  y.  EDMUND  SAMS. 

If  a  eauB6  be,  by  a  nile  of  court,  referred  to  certain  arbitrators  or  a  majority  of 
them,  an  award  made  by  a  majority  of  the  referees  named,  will  not  be  ticia-' 
ted  by  other  persona  not  named  in  the  rale  of  reference,  joining  in  and  signing 
the  award. 

The  court  will  always  intend  every  thing  in  favor  of  an  aiward,  and  will  giw 
such  a  constrnction  to  it  that  it  may  be  supported  if  possible.  Therafors 
where  the  arbitrators  to  whom  a  cause  was  referred,  returned  an  award  staling 
that  "  we  agree  that  R.  S.  (the  defendant)  pay  all  cost  and  assess  the  plain- 
tiff's damage  to  one  hundred  dollars,"  it  will  be  intended  that  the  defendant 
is  awarded  to  pay  the  one  hundred  dollars  as  well  as  the  cost  to  the  plaintifil 

An  award  is  sufficiently  certain,  that  is  certain  to  a  common  intent ;  and  the 
court  will  not  intend  an  award  to  be  uncertain,  but  the  uncertainty  must 
appear  on  the  face  of  the  award,  or  by  averment.  Hence,  an  award  made 
under  a  rule  of  reference  in  a  cause  stating  that  the  arbitrators  '*  agree  that 
E.  S.  pay  all  cost  and  assess  the  plaintiff's  damage  to  one  hundred  dollars" 
is  sufficiently  certain,  as  it  means  that  the  defendant  is  awarded  to  pay  to  the 
plaintiff  one  hundred  dollars,  and  also  his  cost  expended  in  the  cause 
referred. 

This  was  an  action  of  trespass  on  the  case  for  mali- 
cious prosecution.  Plea— the  general  issue.  At  the  Spring 
Term,  1838,  of  Buncombe  Superior  Court,  by  an  agreement 
of  the  parties,  the  following  order  of  reference  was  made^ 
to  wit :  "  Ordered  by  court,  that  this  case  be  referred  to 
Levi  Baily,  David  Edwards,  Lewis  Bryant,  Leonard  West, 
and  the  two  William  Pecks,  and  their  award  or  a  majority 
of  them  to  be  a  rule  of  court."  At  the  succeeding  term 
of  the  court  an  award  was  returned  in  the  following  words, 
namely — "  A.  Carter  v.  Edmund  Sams.  We,  the  under- 
signed, as  referees,  met  according  to  appointment,  and  after 
examination  do  say,  after  two  that  were  chosen,  refused,  and 
Sams  and  Carter  agreed  and  chose  two  others,  and  agree 
that  Edmund  Sams  pay  all  cost  and  assess  plaintiff's  dam- 
age to  one  hundred  dollars  ;  done  by  us  this  2d  of  June, 
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1888,''  and  it  was  signed  by  four  of  the  referees  named  Dio.  1838. 
above,  and  by  two  others.     The  defendant  filed  the  follow-  cabtim 
ing  exceptions  to  the  award — ''1st,  That  the  award  was    ^^-^ 
not  according  to  the  submission — it  was  made  only  by  part 
of  the  referees  acting  with  other  persons.     2d,  That  the 
award  did  not  set  out  what  was  to  be  done  by  the  parties. 
It  did  not  award  that  the  defendant  should  pay  to  the  plain- 
tiff any  amount  except  costs ;  and  the  defendant  objected  to 
judgment  going  against  him  for  the  one  hundred  dollars. 
3d,  That  the  award  or  paper  called  an  award  was  unmean- 
ing and  uncertain.''     His  Honor  Judge  Dick  overruled  the 
exceptions,  and  granted  a  judgment  according  to  the  award, 
from  which  the  defendant  appealed. 

No  counsel  appeared  for  either  party  in  this  court. 

Daniel,  Judge.    This  was  an  action  of  trespass  on  the 
case,  plea,  general  issue.    Under  a  rule  of  court  the  differ- 
ences  in  the  cause  were  referred  to  six  arbitrators  and  their 
award,  or  the  award  of  a  majority  was  to  be  the  judgment 
of  the  court.     In  the  vacation,  the  plaintiff  and  the  defend- 
ant agreed  to  substitute  two  other  arbitrators  in  the  place  of 
two  of  those  named  in  the  rule  of  reference.     The  award 
was  made  and  signed  by  four  of  the  original  arbitrators, 
and  also  by  the  two  appointed  by  the  parties  in  the  vacation. 
The  plaintiff,  under  the  rule  of  court,  moved  for  judgment.  , 
The  defendant  filed  several  exceptions  to  the  award.   First, 
because  it  was  made  by  part  of  the  arbitrators  acting  with 
other  persons.    This  exception  was  overruled  by  the  court, 
and  we  think  it  was  correctly  overruled.     In  Saulsby  v. 
Hodgson^    3  Burr.  Rep.   1474,    the    arbitrators  were  to 
choose  an  umpire^  in  case  they  themselves  could  not  agree 
in  a  limited  time.     They  did  not  agree  within  the  limited 
time,  but  chose  an  umpire.     The  umpire  accordingly  made 
an  award  and  Htmy  joiiied  in  it.    The  court  were  clear  that 
this  was  the  umpirage  of  the  umpire  alone.     He  was  at 
liberty  to  take  what  advice  or  opinion  or  assessors   he 
pleased.    In  Beck  v.  Sargant,  4  Taunt.  Rep.  233,  the  court 
held  the  same  doctrine.    Mansfield,  Ch.  Justice,  said  it 
was  no  more  than  if  mere  strangers  had  joined  in  the 
award,  which  could  not  vitiate.    Heath,  J.     It  has  been 
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Dbo.  1838.  decided  in  very  old  cases,  that  the  circumstance  of  another 
"cart«r   joining  with  the  arbitrator  in  making  an  award  does  not 
gj*-        vitiate.    The  same  opinion  is  given  in  Bates  v.  Cooke^  17  E. 
C.  L.  Rep.  231.     Second  exception  ;  the  arbitrators  do  not 
award  that  th^  defendant  pay  the  plaintiff  any  amount 
except  the  cost.     Answer ;   the  arbitrators,  after  heading 
the  award  by  the  title  of  the  suit,  proceed  and  say  that  "  we 
agree  that  EdiYiond  Sams  pay  all  cost  and  assess  plaintiff's 
damage  to  one  hundred  dollars ;  done  by  us,  this  2d  day  of 
June,  1838."    When  the  arbitrators  assessed  the  plaintiff's 
damage  to  one  hundred  dollars,  they  certainly  inteqded  that 
the  defendant  should  pay  it.     The  court  will  always  intend 
every  thing  to  support  awards,  and  give  a  construction  to 
an  award,  that  it  may  be  supported  if  possible  ;  Watson  on 
Awards,  102. — Third  exception ;   the  award  is  unmeaning 
and  uncertain.     Answer;    the  certainty  now  regarded  in 
awards,  is  certainty  to  a  common  intent ;  and  the  court  will 
not  intend  an  award  to  be  uncertain ;  but  the  uncertainty 
must  expressly  appear  on  the  face  of  the  awards  or  by  aver- 
ment,    Watson  pn.JSws^rds,  120.     To  a  common  intent, we 
think  this  award  on  its  face  is  certain  ;  and  there  is  no  aver- 
ment in  the  pleadings  pointing  to  an  uncertainty.    It  means 
that  the  defendant  is  awarded  to  pay  to  the  plaintiff  one 
hundred  dollars  and  also  his  cost  expended  in  the  cause 
referred.    The  judgment  must  be  affirmed. 

Per  Curiam.  Judgment  affirmed. 
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JUNE  TERM,  1839. 


THE  STATE  «.   ARMSTED  TERRY,  JOEL  VANNOY  et  al. 

The  playing  at  cards  for  money  or  property,  in  a  eonntbg  room  attach- 
ed to,  and  under  the  same  roof  with,  a  store  rooo^id  which  spirituous 
liquors  are  retailed,  falls  within  the  prjj 
26,  (1  Rer.  Stat.  ch.  34,  sec.  69,) 
game  of  cards  in  aoy  house  where  spii 
out  house  or  store  attached  thereto,  oj 
pied  with  such  house." 

In  an  indictment  under  the  above  menti&ed^w^^h-is  suMojen^  shew 
that  the  spirituous  liquors  were  in  fa(»elMtirTinile  liousW^  which 
the  playing  took  place;  and  it  is  no  defi^R^g4i^hedefiaiMt&  that  the 
retailer  has  not  pursued  the  directions  of  the  actn^Assembly  in  ob- 
taining a  license  to  retail. 

The  defendants  were  tried  at  Wilkes,  on  the  spring  cir-  j      .^^ 

cuit  of  1838,  before  his  honor  Judge  Bailet,  upon  an  in- — 

dictment  for  gaming  in  a  house  wherein  spirituous  liquors 
were  retailed,  contrary  to  the  act  of  1831,  ch.  26,  [see  1  Rev* 
Stat.  ch.  34,  sec.  69,]  when  the  Jury  returned  a  special  ver- 
dict in  the  words  following,  to  wit:  <<  That  the  defendants,  Jo- 
el Vannoy,  Armsted  Terry  and  Thomas  F.  Lowery  did  play 
at  cards,  for  ahorse,  in  a  room  belonging  to  the  said  Joel  Yan- 
noy,  which  said  room  and  a  store  room  in  said  house,  the 
Yannoy  had  theretofore  rented  from  one  BenjamlQ  W# 
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June,  1839  Cass;  in  Which  said  store  room  the  said  Vannoy,  at  the  time 

The  Suite  ^^  ^^^  V^^Y^^  the  cards  aforesaid,  retailed  spirituous  liquors 

▼       without  a  license  authorising  him  so  to  do:  And  they  further 

YanDQj.     find  that  the  County  Court  of  Wilkes,  before  the  playing  a- 

foresaid,  had  made  an  order  and  within  twelve  months,  that 

a  license  should  issue  to  the  said  Yannoy  to  retail  in  said  store 

house;  and  further,  that  it  did  not  appear  from  the  record  a- 

foresaid,  that  the  said  order  granting  a  lic^se  was  made 

by  seven  justices  then  in  court;  and  they  find  further,  that 

th^  room  in  which  the  cards  were  played  was  a  counting 

room." 

Upon  this  verdict,  a  motion  was  made  to  arrest  the  judg* 
ment,  which  was  sustained  by  the  court,  and  the  solicitor  ior 
the  State  appealed^ 

Daniel,  Judge.  The  defendants  are  indicted  for  offend- 
ing against  the  following  act  of  Assembly:  "  Every  person 
who  shall  play  at  any  game  of  cards,  in  any  public  house  or 
taverq,  or  house  where  spirituous  liquors  are  retailed,  or  any 
out  house  or  store  attached  thereto,  or  any  part  of  the  pre- 
mises occupied  with  such  house,  and  bet  money  or  property, 
shall  be  deemed  guilty  of  a  misdemeanor."  t  Rev.  Stat,  eh, 
34,  sec.  69.  The  jury,  in  a  special  verdict,  find  that  Vannoy, 
one  of  the  defendants,  was  owner  of  a  store  room  and  count- 
ing room  in  one  house.  He  retailed  spirits  in  the  store  room, 
and  the  defendants  gamed  at  cards,  and  for  property,  in  the 
counting  room.  The  store  and  counting  rooms,  in  our  opin- 
ion, constituted  parts  of  but  one  establishment.  The  count- 
ing room  was  a  part  of  the  premises  occupied  with  the  store 
'  by  the  retailer;  and  the  playing  of  cards  in  that  room,  brought 
the  defendants  within  the  act  of  Assembly. 

The  second  question  arising  out  of  the  verdict  is,  whether 
the  owner  was  a  retailer  of  spirituous  liquors  within  the 
meaning  of  the  said  act  of  Assembly.  We  are  of  opinion, 
that  the  circumstance  of  Vannoy's  not  having  complied  with 
all  the  requisitem  of  the  law  in  obtaining  his  license  to  retail, 
is  no  excuse  for  the  defendants.  The  jury  have  found  the 
fact  that  he  did  retail  spirits  in  his  store  room.  That  fact  sa- 
tisfies the  gaming  act  above  quoted,  and  the  charge  in  thein- 
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dictmeot  that  spirits  were  retailed  in  the  house.    The  judg-  June,  I83t 
ment  rendered  in  the  Superior  Coivrt,  must  be  reversed.  This  ^   g  . 
opinion  will  be  certified^  that  judgment  may  be  rendered  for       y 
the  State.  Reeves. 

Per  Curiam.  Judgment  reversed. 


THE  STATE  w.    WILLIAM  REEVES. 

A  precept  from  a  single  justice  of  the  peace,  endorsed  on  a  magistrate's 
judgment,  and  directed  to  the  sherifif,  commanding  him  <*  to  take  the 
body'*  of  the  defendant  "  and  him  safely  keep  until  he  is  discharged 
as  the  law  directs,"  though  an  informal,  is  yet  avalid  ca.  to.  and  will 
JQBtiiy  the  sherifT  in  making  an  arrest  under  it. 

This  was  an  indictment  for  an  assault  upon  an  officer 
while  in  the  execution  of  process,  tried  at  Bladen,  on  the  last 
circuity  before  his  Honor  Judge  Pearson. 

It  was  in  evidence  that  the  sheriff  had  a  capias  ad  satis- 
faciendum against  the  defendant,  and  informed  him  of  it; 
whereupon  he  refused  to  be  taken,  and  attempted  to  strike  the 
sheriff  with  a  hammer.  The  process  under  which  the  offi- 
cer acted  was  written  upon  the  back  of  a  paper  which  con- 
tained a  magistrate's  warrant  and  judgment  in  the  regular 
form.  ^  On  the  same  paper  was  also  endorsed  aJlerifaciaSf 
to  which  the  return  of"  no  goods," was  regularly  made;  and 
then  followed  the  process  in  question,  in  the  following  words: 

"  To  the  Sheriff  of  Bladen  County.  You  are  hereby  com- 
manded to  take  the  body  of  WiUiam  ReeTes,  and  him  safely  keep^ 
until  he  is  discharged  as  the  law  directs. 

JOHN  MELVIN,  J.  P. 
July  11,  1838." 

The  defendant's  counsel  insisted  that  this  was  not  a  ca.  sa. 
and  did  not  protect  the  officer  in  making  the  arrest.  The 
CTourt  charged  that  the  precept,  although  not  in  the  usual 
form  of  a  ca*  sa.,  was  sufficient  to  protect  the  officer  in  mak- 
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Jane  1839  ing  the  arrest.    The  defendant  was  found  guilty,  and,  after 
The  State  ^^  inefltctual  motion  for  a  new  trial,  appealed. 

y  Strange  for  the  defendant. 

^^^®'-         The  Attorney  General  for'the^^State. 

Gaston,  Judge.  The  writ  upon  which  the  sheriff  under- 
took to  arrest  the  defendant,  is  so  very  defective,  that  with  e- 
very  disposition  to  view  with  indulgence  the  process  of  ma- 
gistrates in  the  exercise  of  their  civil  jurisdiction,  we  should 
have  great  difficulty  in  sustaining  it  as  an  execution,  were  it 
not  for  the  principles  established  in  former  adjudications. 
But  after  it  has  been  long  settled  that  a  mandate  from  a  ma* 
gistrate,  endorsed  upon  a  judgment  "execute  and  sell  the 
defendant's  property  according  to  law,"  is  a  valid ^ri/octo* 
to  make  the  amount  of  that  judgment  out  of  the  goods  and 
chattels  of  the  defendant,  and  for  want  of  such,  to  levy  up- 
on his  lands,  we  do  not  see  how  we  can  hold  that  the  man- 
date in  this  case  is  not  a  valid  capias  ad  satisfaciendum.  It 
is  endorsed  on  the  judgment — is  addressed  to  the  proper  offi- 
cer— orders  the  seizure  of  the  defendant's  person  according 
to  law — and  if  it  be  not  a  ca.  sa.  neither  is  nor  resembles  a- 
ny  thing  else.  Perhaps  it  might  have  been  better,  had  a  less 
latitudinous  interpretation  been  originally  put  upon  these 
acts  of  magisterial  power;  but  we  cannot  now  do  so,  without, 
throwing  the  law  into  confusion. 

This  opinion  is  to  be  certified  to  the  court  below,  with  di- 
rections to  proceed  to  judgment  against  ihe  defendant  accord- 
ingly; and  there  must  be  judgment  against  him  here  for 
costs. 

Per  CuRiABi.  Judgment  to  be  affirmed. 
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JOHN  M'MORINE  vs.  GEORGE  STOREY,  Ex'r. 

One,  who  administers  upon  the  estate  of  a  fraadalent  assignee,  and  takes  Jane  1639 

possession  of  the  goods  assigned,  may,  upon  the  death  of  the  fraadu "^— 

lent  assignor,  be  sued  as  executor  de  son  tort  by  the  creditors  of  the  ^*  Morine 
latter,  and  this  although  administration  may  hare  been  granted  upon  e.    ^ 
his  estate.  ^* 

The  case  of  Turner  yg.  Childj  1  Der.  Rep.  25,  explained  and  diftin- 
guished  from  this;  because  in  that  the  agent,  who  was  sought  to  be 
charged  as  an  executor  de  ton  tori  of  his  deceased  principal,  had  been 
rightfully  put  into  the  posQession  of  the  property,  not  only  as  to  his 
principal,  but  as  to  all  the  world. 

Evidence  of  what  a  deceased  witness  swore  to  in  another  and  different 
suit,  is  inadmissible. 

After  the  new  trial  granted  in  this  ease,  at  June  Term, 
183S,  [see  3  Dev.  &.  Bat.  Rep.  87,]  it  was  again  tried  at  Pas- 
quotank on  the  last  circuit,  before  his  Honor  Judge  Saun- 
ders, when  the  facts  appeared  as  follows: 

David  Davis  and  Joseph  Davis,  who  were  brothers,  lived 
together;  and  David  made  a  transfer,  by  judgment  and  exe- 
cution sales,  of  all  his  slaves  to  his  brother  Joseph,  alleged 
by  the  plaintiff  to  be  fraudulent;  and  afterwards  David  died 
indebted  to  the  plaintiff,  and  one  Williams  qualified  as  his  ad- 
•  ministrator.  The  administrator  of  David  brought  suit  against 
Joseph,  to  recover  the  slaves,  and  failed,  because  the  transfer, 
although  void  as  to  creditors,  was  good  as  between  the  parties 
to  it  and  their  representatives.  After  this  suit,  Joseph  diedj 
and  the  defendant  became  his  administrator,  and,  as  such, 
took  possession  of  the  slaves,  and  claimed  them  as  the  assets 
of  his  intestate  Joseph.  The  plaintiff,  as  a  creditor  of  Da- 
vid, brought  this  action  against  the  defendant.  Storey,  seeking 
to  charge  him  as  executor  de  son  tort  of  David  Davis,  and 
he  pleaded  ne  unques  executor. 

The  plaintiff,  in  making  out  proof  of  the  fraudulent  trans- 
fer and  sale  of  the  slaves  between  the  two  brothers,  offered  a 
witness  to  prove  what  a  witness  then  dead  had  sworn  in  the 
suit  between  the  administrator  of  David  Davis  and  Joseph 
Davis.  This  evidence  was  objected  to,  but  received  by  the 
Court 
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June  1839     His  Honor  charged  the  jury,  that  if  the  transfer  of  the 
M^Morine  ®^^^^  ^7  David  Davis  to  his  brother  Joseph  was  made  to  de- 
V       fraud  his,  David's,  creditors,  then  the  plaintiff  could,  under 
ototey.     ^jjig  g^j;g  Qf  facts,  recover  of  the  defendant  as  executor  de  son 
tort  of  David  Davis,     There  was  a  verdict  for  the  plaintiff; 
and  upon  a  motion  for  a  new  trial,  his  Honor  observed  that  the 
evidence  of  what  the  deceased  witness  had  sworn  to  in  the 
suit  between  the  administrator  of  David  Davis  and  Joseph 
Davis,  had  been  received  subject  to  the  opinion  o[  the  court 
as  to  its  admissibility,  and  that  he  thought  it  inadmissible;  but 
as  the  parties  wished  the  whole  case  to  be  carried  to  the  Su- 
preme Court,  he  would  overrule  the  motion;  which  hedid,  and 
gave  judgment  for  the  plaintiff;  from  which  the  djsfendant  ap^ 
pealed. 
A.  Moore  for  the  defendant. 
Kinney  and  X  H.  Bryan  for  the  plaintiff. 

Daniel,  Judge,  after  stating  the  facts  of  the  case  as  above, 
proceeded  as  follows:  The  counsel  for  the  defendant  admits 
that  if  Joseph  Davis  was  alive,  and  if  the  present  plaintiff  (a 
creditor  of  David)  had  sued  him,  he  could  have  recovered^ 
as  Joseph  was  an  executor  de  son  tort  of  David.  Oshorne 
vs.  Moss,  7  John.  Rep.  161:  But  that  as  Joseph  died  in  pos- 
session of  the  slaves,  Storey  intermeddled  with  them  under 
a  colour  of  right  as  administrator  of  Joseph.  He  cited  the 
case  of  Turner  vs.  Child,  1  Dev.  Rep.  25,  and  Williams  on 
Ex'rs  140.  We  think  the  counsel's  references  are  not  in  point 
for  him.  In  the  first,  Samuel  Child  was  left  agent  by  Fran- 
cis Child,  to  sell  property  at  a  credit  of  six  months,  and  collect 
the  proceeds  of  the  sale.  He  sold,  and  before  the  credit  was  . 
out.  his  principal  died,  and  he,  having  possession  of  the  evi- 
dences of  the  debts,  proceeded  to  collect.  Two  of  the  Judges 
of  this  Court,  against  the  opinions  of  the  Chief  Justice  and 
the  Judge  who  tried  the  cause  in  the  Superior  Court,  were  of 
the  opinion  that  this  did  not  make  him  an  executor  de  son 
tort*  Samtiel  Child  had  been  rightfully  put  into  the  posses^ 
sion  of  the  property,  not  only  as  to  his  principal,  but  as  to  all 
the  world.  But  Storey  quoad  the  claim  of  the  present  plain- 
tiff, had  no  right  to  intermeddle  with  the  slaves  by  force  of  the 
letters  of  administration  on  the  estate  ot  Joseph  granted  to 
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him.  The  letters  granted  by  the  conrt,  authorised  him  to  ad- '«»« 1839 
minister  the  goods  and  chattels  that  lately  belonged  to  Josei^OL.  ITT 
As  to  the  creditors  of  David,  these  slaves  were  the  assets  of       y 
David.    Storey,  not  having  the  possession,  nor  any  legal  au*  Storey, 
thority,  as  to  the  plaintiff,  to  take  possession  by  force  of  his 
character  of  administrator  of  Joseph,  is  in  law  a  wrong-doer 
or  intermeddbr  with  those  assets  oi  David  which  the  law  had 
appropriated  to  the  satisfaction  of  the  plaintiff's  debt.   In  Wil* 
liams  on  Esecutors,  it  is  said,  if  the  person  claims  a  lien  on 
the  goods,  though  he  may  not  be  able  to  make  out  his  title  com- 
pletely, he  is  not  an  executor  de  son  tort     In  the  case  refer- 
red to  by  Williams,  of  Femings  vs.  Jarratt,  I  Esp.  N.  P. 
cases  335,  the  person  had  the  possession  of  the  goods  at  the 
time  of  the  death  of  the  owner.   He  retained  and  intermeddled 
under  a  colorable  claim  of  a  lien  consistent  with  a  general  pro- 
perty in  the  deceased.    In  the  case  before  us,  Storey  had  not 
the  possession.     He  illegally  took  possession  of  these  slaves 
as  the  assets  of  Joseph,  when,  in  law,  they  were  the  assets  of 
David  Davis  for  the  benefit  of  his  creditors. 

The  defendant's  counsel  again  contends,  that  a  bona  fide 
assignee  of  an  executor  de  son  tort,  is  never  liable  to  be  sued 
by  the  creditors  of  the  deceased  debtor.  For  this  he  cited 
Godol.  Orph.  Leg.  pt.  2  c.  8,  s.  6;  and  contended  that  Storey, 
being  administrator  of  Joseph,  was,  in  law,  the  assignee  of 
the  slaves  from  him,  the  said  Joseph,  the  first  executor  de  son 
tort.  Without  stopping  to  enquire  whether  the  law  be  as  is 
stated,  we  nevertheless  think  if  the  law  be  so,  it  has  no  appli-  The  law 
cabilityto  this  case.  The  lawnever  assigns  any  thing  to  an  J^'JjJJ^to 
administrator  but  what  may  be  rightfully  Assigned.  The  law  •"  adm  v, 
declared  that  these  assets  in  the  hands  of  Joseph,  were  appli-  maTbe  right 
cable  to  the  payment  of  the  creditors  of  David.  The  death  :^7,J^^ 
of  Joseph  could  not  have  the  effect  of  making  themhisas-g<x»«'«  ^ 
sets,  to  the  detriment  of  the  creditors  of  David.  The  grant  Iwignee  for 
of  administration  did  not  assign  these  assets  to  Storey.  As^^*^  j'^rlTodk 
to  the  creditors  of  David,  he,  Storey,  took  the  slaves  without  *"«********" 

'       '  •''  are  not  a«- 

any  legal  assignment.  He  is  consequently,  in  ouropinioc}«sn^.to<w* 
liable  to  the  plaintiff  as  executor  de  son  tort  of  David.  Theto^nh'as^ 
administrator  cannot  ever  be  doubly  charged,  viz.  to  "^.^.^  the*' 
the  creditors  of  both  the  brothers,  if  he  is  careful  in  his  plead-  «T«^''*?"  ^ 
ing. 
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Jane,  1839     Secondly.    The  Coart  admitted  the  evidence  of  what  a  de. 
^[^^^""^^  ceased  witness  bad  sworn  to  in  another  and  diflferent  suit* 
T       This  was  erroneous,  (Stark  on  E^.  43;)  and  for  this  reason, 
Gause."^^  there  must  be  a  new  triaL 

Per  Curiam*  Judgnsent  reversed. 


XftE  STATE  vs.  WILEY  FORT  AND  SAMUEL  CAUSE 

An  indictment  for  any  forcible  trespass  npon  a  dwelling  house — short  of 
a  violent  taking  or  withholding  of  the  possession  of  it— must  charge 
that  the  proprietor  was  in  the  house,  or  actually  present  at  the  time. 

The  defendants  were  indicted  at  Bladen,  on  the  last  circuit, 
before  his  honor  Judge  Pearson,  in  the  following  words: 

^  The  jurors  for  the  State,  upon  their  oath,  present  that  Wi- 
ley Fort  and  Samuel  Gause,  l^te  of  Bladen,  on,  &c.  with  force 
and  arms  and  with  strong  hand,  in  said  county,  the  window 
of  the  dwelling  house  of  one  Griffith  J.  Streety  there  situ* 
ate,  did  break  open  against  the  peace  and  dignity  of  the 
State." 

A  motion  was  made  to  quash  the  indictment  because  it  did 
not  allege  that  the  proprietor  was  in  the  house,  or  actually 
present  at  the  time,  so  as  to  show  that  the  act  had  a  tenden- 
cy to  a  breach  of  the  peace.  The  Solicitor  contended  that 
breaking  a  dwelling  house  with  strong  hand  was  indictable 
at  common  law,  whether  the  owner  was  present  or  not,  be- 
cause the  law  held  dwelling  houses  to  besacred,  and  extend^ 
ed  a  peculiar  protection  to  them.  His  Honor  sustained  the 
motion  and  quashed  the  indictment,  and  the  Solicitor  for  the 
State  appealed. 

Gaston,  Judge*  We  are  of  opinion  that  the  Superior 
Court  did  not  err  in  quashing  the  indictment. 

The  law  certainly  has  a  great  respect  for  the  immunities^ 
of  a  man's  dwelling,  but  the  law  has  not  deemed  it  necessa^ 
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ry  for  their  protection  to  hold  every  direct  injury  to  it  an  of-  June  1839 
fence  against  the  public.    Many  of  these  injuries  are  proper-  xhe  sute 
ly  redressed  as  private  wrongs,  by  actions  at  the  instance  of       v 
the  person  injured.      The  violent  taking  or  withholding  of  GauM. 
the  possession  of  a  man's  house  is  indeed  regarded  as  a  pub- 
lic ofibnce;  and  in  an  indictment  for  a  forcible  entry  or  de- 
tainer, the  term  manu  forti^  or  with  strong  hand,  being  one 
used  in  statutes  descriptive  of  the  offence,  is  technically  ap- 
propriate to  designate  the  violence  which  is  thus  visited.    In 
an  indictment  for  a  forcible  entry  it  is  not  necessary  to  charge  j„  «„  inAkt- 
or  to  shew  that  the  proprietor  was  in  the  house,  or  present,  at  JJIJ^^^j/g  *"  * 
the  time  of  the  violent  dispossession.       But  we  find  no  au-  try  into  a 
thority  for  the  position  that  a  mere  trespass  upon  the  dwelling  hooterit  is 
house,  short  of  a  violent  taking  or  withholding  of  the  pos-'^^^y  "***•• 
session  thereof,  is  perse  an  offence  against  the  community.  •*»«v  <*«••<> 
If  committed  under  such  circumstances  as  necessarily  involve  ihe  propri* 
a  breach  of  the  public  peace,  or  have  an  immediate  tendency  f^^  h"«i" 
to  provoke  it,  then  the  act  may  rise  from  a  private  to  a  Public  ®''^^J*^•^^ 
wronsf.    But  when  prosecuted  as  a  public  wronc:,  the  indict- of  the  %io. 
ment  must  shew  it  to  be  such,  and  therefore  must  charge  the  Mtuuii. 
circumstances  which  give  to  it  this  character.     The  epithet 
"with  strong  hand"  cannot  supply  the  want  of  the  essential 
constituents  of  the  offence.     As  connected  with  a  mere  tres- 
pass, it  has  no  technical  meaning,  and  amounts  to  no  more 
than  is  expressed  by  the  words  force  and  arms.    It  does  not 
imply  the  presence  of  the  proprietor  or  of  any  of  his  family 
— ^nor  that  the  act  created,  or  had  a  tendency  to  create,  terror 
or  indignation — ^and  therefore  does  not  charge  an  actual 
breach,  or  such  conduct  as  is  tantamount  to  an  actual  breach, 
of  the  public  peace.     The  judgment  is  affirmed. 
Per  Cukiam.  Judgment  affirmed. 
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I 

June,  1839  WILLIAM  BARRET  «t  al.  JUSTICES,  TO  THE  USE  OF  MA- 

RY  A.  PERSON  etal.  m.  ARCHIBALD  MUNROEetal. 

Barret  etal 

-.     ^        The  condition  contained  in  a  ^ardian  bond  tliat  the  guardian  shall  im- 

al.  prove  the  estate  of  his  wards  '*  until  they  shall  arrive  at  full  age,  or  be 

sooner  thereto  required^  and  then  render  a  true  and  faithful  account  of 

his  said  guardianship,  &c.,  and  deliver  up,  pay  to  and  possess'*  his 

said  wards  of  their  estate,  is  not  broken  by  a  guardian  who  is  removed 

from  his  office,  until  Im  account  and  settlement  be  demanded  of  him  and 

he  refuse  to  comply  with  such  requisitioli,  or  there  be  such  conduct  on 

his  part,  taotamount  to  a  refusal,  as  to  render  a  requisition  anneoessary 

or  impracticable. 

Whether  upon  the  wards'  coming  to  full  age,  a  suit  might  be  sustained 

upon  such  a  guardian  bond  before  a  demand  made  for  an  account  and 

settlement,  Quere? 

This  was  an  action  of  debt  upon  a  guardian  bond,  tried 
at  Moore  on  the  last  circuit  beibre  his  honor  Judge  Pearson. 
The  statement  of  the  pleadings  in  the  transcript  is  so  imper^ 
feet  as  not  to  shew  the  issues  submitted  to  the  jury,  but  they 
may  be  ascertained  from  the  case  made  out  by  bis  Honor.  It 
appears  from  the  transcript  that  the  plaintiffs  declared  on  a 
bond  for  the  payment  to  them  of  the  sum  of  thirty  thousand 
dollars.    The  defendants  craved  oyer  of  the  bond  and  also  of 
its  condition.    Upon  oyer  had,  the  latter  was  thus  set  forth: 
"  The  condition  of  the  above  obligation  is  such  that  whereas 
the  above  boundep  Archibald  Munroe  is  constituted  and  ap- 
pointed guardian  to  Mary  Ann  Person,  Samuel  Jones  Persom 
Murdock  Person  and  William  Person:  now  if  the  said  Archi- 
bald Munroe  shall  faithfully  execute  his  guardianship  by  se- 
curing and  improving  the  estate  of  the  said  Mary,  Samuel, 
Murdock  and  William,  tliat  shall  come  into  his  possession,  for 
the  benefit  of  said  children,  until  they  shall  arrive  at  full  age 
or  be  sooner  thereto  required^  and  then  render  a  true  and 
faithful  account  of  his  said  guardianship  on  oath  before  the 
Justices  of  the  County  Court  of  Mooie  County,  and  deliver 
up,  pay  to  and  possess  the  said  Mary,  Samuel,  Mufdock  and 
William  of  all  such  estate  or  estates  as  they  ought  to  be  pos- 
sessed of,  or  to  such  other  person  as  shall  be  lawfully  impow- 
ered  or  authorised  to  receive  the  same,  then  the  above  obliga- 
tion to  be  void,  otherwise  in  full  ibrce  and  virtue."     The 
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transcript  shews  that  after  oyer  thus  had,  the  defendants  June,  1839 
pkad^  generally  performance  of  the  condition,  but  does  not^^ 
shew  what  replication  was  made  to  this  plea.    The  case  how-       ▼  . 
ever,  states  that  the  plaintifis  assigned,  as  breaches  ot  the  con«     ^S^  ^ 
dition,  that  Archibald  Manroe  having  been  removed  from  his 
guardianship,  and  John  B.  Kelly  having  been  appointed 
guardian  in  his  stead,  the  said  Munioe  had  failed  to  render 
an  account  of  his  guardianship — and  further,  that  he  had 
failed  to  deliver  up  and  pay  to  die  said  Kelly  the  estate  of  the 
said  wards.     As  no  breaches  were  assigned  in  the  declara- 
tion, it  must  be  understood  that  they  were  assigned  in  the  rep. 
lication,  (where  according  to  the  better  opinion,  they  ought  to 
be  assigned,  1  Chit.  Plead.  618.)  and  that  issues  were  joined 
upon  the  denial  by  the  defendants  of  the  breaches  so  assigned. 

Uponthe  trial,  it  appeared  that  at  the  November  Term,  1837, 
of  the  County  Court  of  Moore,  Munroe  was  removed  from  the 
guardianship,  and  John  B.  Kelly  appointed  guardian  in  his 
stead,  who  immediately  thereafter  sued  out  the  writ  in  this 
case;  and  it  was  admitted  that  there  had  been  no  demand  on 
Manroe  for  an  account,  or  for  delivery  of  the  estate  to  the  new 
guardian  previously  to  the  institution  of  the  suit.  His  Honor 
being  of  opinion  that  such  a  demand  was  necessary,  the  plain- 
tiflb  were  nonsuited  and  appealed. 

Winston  for  the  plaintiff. 

Mendenhail  for  the  defendant. 

Gaston,  Judge,  after  stating  the  case  as  above,  proceeded: 
We  decidedly  concur  in  the  opinion  expressed  by  the  Judge 
below.     Whatever  construction  may  be  put  upon  that  part  of 
the  condition  which  stipulates  that  Munroe  shall  render  an  ac- 
<:oant  to  the  Court,  and  deliver  up  the  estate  of  his  wards  when  , 
they  shall  arrive  at  age,  upon  which  we  neither  express  nor 
intimate  an  opinion,  it  seems  to  us  clear  that  the  part  of  the 
condition  which  binds  him  to  render  such  account  and  deliv- 
er ap  such  estate  sooner — that  is  to  say,  before  the  wards  shall 
arrive  at  age — is  distinctly  qualified  by  the  provision,  if  he 
^  be  sooner  thereunto  required."    It  is  a  reasonable qualifica- 
tion.    The  guardian  knows  when  his  office  is  to  expire,  and 
possibly  it  may  be  deemed  his  duty  upon  its  expiration  to  be 
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June  1839  ready  to  render  an  account  of  his  stewardship  and  to  settle 
Wm  Bar-  ^^^^  ^^^  "^^  Ward.     But  he  may  be  taken  by  surprise  alto- 
ret,  ct  ai.  gether — if  death,  removal,  or  other  casualty  should  put  an  ab- 
ArchibAid  nipt  termination  to  his  office — and  he  is  instantly  deemed  in 
***2r  **  default  for  not  having  rendered  an  account  or  delivered  up  the 
property.     He  knows  that  the  person  who  had  been  his  ward 
is  entitled  on  coming  of  age  to  receive  the  property  which  had 
been  committed  to  his  custody,  but  he  may  be  wholly  igno- 
j^  rant  of  the  authority  set  up  by  any  other  person  to  recf'ive  it 

some  in-  at  an  earlier  day.  But  whether  the  qualification  be  reaaona- 
wM^,  up-ble  or  not,  the  defendants  are  sued  upon  their  bond,  and  the 
demaniT^of  ^"^  canuot  be  held  forfeited  until  the  terms  of  the  condition  . 
j?»o»cy/J««  be  violated.  There  is  no  analogy,  we  think,  between  the 
defendant  to  present  caso  and  those  cited  in  argument  by  the  counsel  for 
auhou^h^*  *  the  plaintiffs.  It  is  true  that  there  are  instances  in  which  up- 
Jn*  /orm*ii^°  *  simple  demand  of  money  due  from  the  defendant  to  the 
to  pay  the  plaintiff,  although  the  contract  in  form  is  to  pay  the  same  on 
mand,  an  demand,  an  action  may  nevertheless  be  brought  without  the 
fieTerihe^^sp^J^^t  averment  of  a  demand,  and  sustained  without  proof 
brou*^ht  ^^  demand.  These  are  cases  in  which  it  was  seen,  or  thought 
vithoui  the  to  be  secu,  that  the  money  was  due  before  any  demand,  and 
Vermont  of  therefore  the  request  or  demand  was  not  regarded  as  one  of 
and*w"»tain-  ^^^  torms  of  the  coutract.  The  contract  was  viewed  as  a  mere 
ed  ^*'t^^o«t  promise  to  pay  an  acknowledged  precedent  debt — and  the  ac- 
demand  —  tion  brouo^ht  to  rccovcr  that  precedent  debt.     In  regard  to 

I'heiie    are  . 

eases,  in  thcsc  cases,  howcvcr,  it  may  be  observed,  that  had  a  request 
waiieen  or^^®"  held  a  ncccssary  pre-requisite  to  suit,  many  vexatious 
ihou^'ht  to  ai'tions  miffht  perhaps  have  been  prevented.    1  Chit.  Plead. 

be  seen.that  3        r  r  r 

the  money  362.  But  the  engagement  here  sought  to  be  enforced  is  aa 
fore  any  de- Original  spccific  Undertaking  by  parties  bound  by  no  previous 
JJJ^J^f^^^"^  obligation  and  owing  no  duty  to  the  plaintiffs  other  and  fur- 
the  demand  thcr  than  the  dpty  which  this  engagement  creates;  and  on 
garded  as  uo  principle  of  law  or  reason  can  they  be  held  liable  upon 
terms  of  the  this  engagement  beyond  the  extent  to  which  they  have  there- 
contract  jjy  bound  thcmselvcs.  They  have  assented  to  incur  the  for- 
▼ious^deT"  feiture  set  forth  in  the  bond,  if  Munroe  shall  refuse  to  comply 
^^""*"with  a  certain  requisition;  and  the  forfeiture  is  not  incurred, 
where  the  and  cauuot  therefore  be  rightfully  demanded,  before  a  refusal 

engagement  °  ^  ' 
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to  comply  with  such  requisition,  or  there  be  such  conduct  on  Jane  1839 
his  part,  tantamount  to  a  refusal,  as  to  render  a  requisition  ~T^^[^ 
unnecessary  or  impracticable.     The  judgment  is  affirmed  enforced  is 

.  ,  an   original 

With  costs.  specifio  an- 

Per  Curiam.  Jndgment  affirmed.        g"^"!* 
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ALSEY  OVERTON,  DEVISEE  OF  BENJAMIN  OVERTON  v». 

MOSES  OVERTON  et  al.  Overton, 


T 


A  devise  of  lands  in  this  State,  since  the  1st  day  of  January,  1838,  is  Orerion. 
good  under  the  first  section  of  the  *'act  concerning  last  wills  and  tes- 
taments" (ch.  1S3  of  the  Revised  Statutes,)  notwithstanding  the  re- 
peal of  all  the  British  Statutes  by  the  second  section  of  the  *^act  con« 
cerning  the  Rev.  Statutes,  (ch.  1  of  the  Revised  Statutes.) 

This  was  an  issue  of  devisavit  vel  non  joined  between 
the  devisee  and  heirs  at  law  of  Benjamin  Overton  deceased, 
tried  at  Camden  on  the  last  Fall  Circuit,  before  his  Honor 
Judge  Bailey.  The  points  raised  upon  the  trial  are  so  dis- 
tinctly noticed  in  the  opinion  of  the  Supreme  Court,  that  it 
is  unnecessary  to  insert  them  here  by  way  of  statement. — 
There  was  a  verdict  in  favor  of  the  will  below,  and  the  de- 
fendants appealed. 

No  counsel  appeared  for  the  defendants  in  this  court. 

Kinney  for  the  plaintiff. 

A  sobserib- 

O ASTON,  Judge.  On  an  issue  of  devisavit  vel  non  join-  }o*^g^{J"i*" 
ed  between  the  devisee  and  the  heirs  at  law,  the  executor,  ^ho  is  nam- 
who  was  one  of  the  subscribing  witnesses,  was  introduced  by  thcreuT"*""^ 
the  devisee,  and  his  testimony  objected  to  by  the  heir  at  law  Sciess^bT" 
as  inadmissible,  because  of  alleged  interest.  We  do  not  see  «*ii«d  ^. 
any  foundation  for  this  objection,  "oppon  it 


T 

Meredith. 
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Jane,  19S9  There  was  a  verdict  and  judgment  for  the  defendants,  and 
Aoden"  ^^^  plaintiff  appealed. 

Strange  for  the  plaintiff. 

No  counsel  appeared  for  the  defendant  in  this  court. 

Daniel,  Judge,  ailer  stating  the  case,  proceeded:  We  are 
of  the  opinion,  that  the  charge  of  the  Judge  was  correct. — 
The  possession  of  one  tenant  in  common  is  the  possession  of 
the  other;  each  has  a  right  to  enter  upon  the  land  and  enjoy 
it  jointly  with  the  others.  If  one  tenant  in  common  destroys 
houses,  trees,  or  does  any  act  amounting  to  waste  or  destruc- 
tion in  woods  or  other  such  property,  the  other  tenant  may 
have  an  action  on  the  case  against  him.  But  he  never  can, 
in  any  event,  have  an  action  of  trespass  quare  clausum /re- 
git against  his  co-tenant,  Co.  Lit.  200, 1  Thomas  Co.  Lit 
785, 1  Chitty's  Gen'l.  Prac.  271.  The  other  defendants  were 
not  trespassers;  as  they  entered  and  acted  by  the  direction  of 
Meredith. 

The  rejection  by  the  Court  of  the  plaintiff's  motion  to  a' 
mend  the  declaration,  was  a  matter  in  the  discretion  of  the 
Judge;  and  it  is  not  a  ground  of  appeal  to  this  Court.  It 
may  be  proper  to  remark  that  as  no  objections  were  taken  at 
the  trial  to  the  sufficiency  of  the  pleas,  we  understand  the  note 
of  the  plea  of  libemm  tenementum  (afterwards  to  be  drawn 
out  in  full)  to  mean  that  the  locus  in  quo,  was  the  freehold  of 
Meredith,  and  that  Causey  entered  with  him  and  under  his 
authority.*  We  think  the  judgment  must  be  affirmed. 

Per  Curiam.  Judgment  affirmed. 
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dEN  ON  DEM.  OF  JOHN  DOBSON  et.  al.  m.  WILLUM  A,  June  183D 
ERWIN,  DEVISEE  OF  WILLIAM  W.  ERWIN. 

Den  on  dem 

It  aeeiMy  that  where  the  defendant  in  an  execution  and  his  family  makes  of  Jno  Dob- 

BOD  et  al. 
a  fraudulent  misrepresentation  of  the  quality  and  value  of  the  land  le*>         y 

iried  upon  and  about  to  be  sold,  with  a  view  to  defeat  the  creditors  of  Wm.  AEr- 

the  defendant  and  to  secure  it  for  his  benefit,  and  one  ignorant  of  the  see/ke/ 

fraudulent  arrangement  purchases  &t  to  inferior  price,  his  title  will  be 

good  against  the  creditors;  as  will  Also,  at  least  at  law,  be  the  title  of 

one  of  the  parties  to  the  fraudulent  arrangement  purchasing  from  him. 

But  if,  in  such  case,  the  sale  were  void,  as  for  want  of  a  seal  to  the  writ 

issuing  from  another  county,  and  the  first  purchaser  sold  without  ever 

having  taken  possession,  the  possession  of  his  vendee,  a  party  to  the 

fraudulent  combination,  will  be  as  to  the  creditors  of  the  defendant  a 

possession  for  him,  and  will  not  be  adverse  to  the  creditors  so  as  tod^ 

feat  them  by  length  of  possession  under  colour  of  title. 

Afler  the  new  trial  granted  in  this  case  at  June  Term,  1836) 
(See  1  Dev.  <fc  Bat.  Rep.  569)  it  was  removed  to  l(utherford, 
where  it  was  again  tried  on  the  last  circuit  before  bis  honor 
Judge  TooMER.  It  appeared  upon  the  trial  that  Joseph  Dob- 
son,  the  elder,  owned  the  premises  in  dispute,  and  that  they 
were  exposed  to  sale  under  executions  against  him,  and  pur-  , 

chased  by  his  daughter,  Nancy  Young,  with  money  belong- 
ing to  the  father,  and  by  his  directions,  for  the  purpose  of  de- 
frauding his  other  creditors.  This  sale  took  place  in  1808| 
and  the  sheriff  conveyed  to  Mrs.  Young.  In  1810,  one 
Knight,  another  creditor  of  the  father,  obtained  judgments 
and  executions  against  him  and  iBiled  his  bill  in  the  Court  of 
Equity  against  the  father  and  daughter,  seeking  a  discovery 
of  the  fraud  between  them,  and  that  it  might  be  declared, 
and  the  land  made  liable  to,  and  sold  for,  his  satisfaction ;  and 
in  that  suit  there  was  a  decree  for  Knight,  and  a  sheriff's  sale 
made  under  an  execution  issued  thereon  in  1824,  at  which 
the  person  bought,  under  whom  the  defendant  claimed.  Pend- 
ing that  suit,  namely  in  1dl2,  another  creditor  of  the  father 
obtained  judgment  in  Buncombe  and  issued  a  fieri  facias^ 
urithout  a  seal,  to  Burke  county,  where  the  premises  lay;  un- 
der which  they  were  set  up  for  sale  and  bid  off  at  $16,25  cts. 
by  one  Stevely,  who  took  a  deed  from  the  sheriff,  and  then 
conveyed  to  one  Burnet;  and  he  in  July«  1815,  conveyed  to 

3 
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June  1839  John  Dobson  and  Alexander  Dobson,  two  sons  of  the  said 
Denondem  •'^^sph  Dobson,  the  elder,  and  the  lessors  of  the  plaintifl^  who 
of  jno  Dob- then  lived  on  the  land,  and  continued  to  do  so  until  1827  or 

too  etai. 

▼  1828,  when  the  defendant  entered.  During  that  whole  peri- 
wi^'.DeT^od,  Joseph  Dobson,  theelder,  and  hisdaughter,  Nancy  Young, 
•ec,  &0.     ^  ^gji  gg  ijjg  lessors  of  the  plaintiff,  resided  on  the  land;  but 

Burnett,  who  was  examined  as  a  witness  for  the  lessors  of  the 
plaintiff,  stated  that  after  he  made  the  deed  to  the  lessors  of 
the  plaintiff  in  1815,  Mrs.  Young  did  not  set  up  any  title  to 
the  land  as  against  her  brothers.  This  action  was  brought 
in  1831. 

The  defendant  alleged  that  the  land  in  dispute  was  a  noto- 
rious and  valuable  tract,  situate  on  the  Catawba  Rivejr,  and 
worth  $3,000;  and  that  for  the  purpose T>f  defeating  Knight's 
suit  and  other  creditors  of  Joseph  Dobson,  the  elder,  a 
scheme  w«as  contrived  by  the  father  and  his  sons  and  daugh- 
ter and  his  son-in-law  Burnett,  to  have  this  tract  set  up  and 
sold  under  the  execution  in  1812,  without  its  being  known 
by  the  sheriff  or  bidders  that  this  particular  tract  was  the  one 
exposed  to  sale,  but,  on  the  contrary,  that  it  should  be  repre- 
sented to  be  a  different  and  poor  piece  that  was  sold;  and  that 
at  such  sale  the  lessors  of  the  plaintiff's  witness,  Burnett, 
should  become  the  purchaser  for  the  benefit  of  Joseph,  the 
father,  and  his  family;  and  the  defendant  gave  evidence  to 
that  effect:  and  thereupon  the  defendant  contended  that  his 
title  was  good,  notwithstanding  the  deeds  to  Stevely,  Burnett, 
and  the  lessors  of  the  plaintiff,  and  the  possessions  by  the  les- 
sors of  the  plaintiff,  the  father,  and  other  members  of  the  fam- 
ily, as  stated  by  the  witness  Burnett. 

It  was  admitted  on  both  sides,  that  the  sale  by  the  sheriff, 
at  which  Stevely  purchased,  was  void  for  the  want  of  a  seal 
•  to  the  writ. 

His  Honor  held  that  the  deed  to  Stevely  and  the  others 
were  a  sufficient  colour  of  title,  if  there*  had  been  the  requi- 
site possession  under  them.  But,  leaving  to  the  jury,  upon 
the  evidence,  the  question  of  the  alleged  fraudulent  combinar 
tion  between  Joseph  Dobson  and  the  other  members  of  the 
family,  his  Honor  further  instructed  them  in  substauce,  that 
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if  they  found  such  collusion  and  fraud,  the  possession,  as  June  1839 
proved,  would  not  constitute  a  ffood  title  in  the  lessors  of  the!  7~ 
plaintiff.  The  defendant  had  a  verdict  and  judgment^  andof  jnoDob- 
the  lessors  of  the  plaintiff  appealed.  "^  ^  '*' 

Badger  for  the  lessors  of  the  plaintiff.  -      Enrio,  de. 

Z>.  F.  Caldwell  and  Alexander  for  the  defendant. 

RupFiN,  Chief  Justice.  The  title  of  the  defendant  is  de- 
duced under  a  creditor  of  Joseph  Dobson,  the  elder:  and  there- 
fore, he  is  at  liberty  to  impeach  that  set  up  by  the  lessors  of 
tlie  plaintiff.  (His  Honor  here  stated  the  facts  of  the  case  as 
above,  and  then  proceeded  as  follows:)  It  is  not  necessary  to 
say  how  the  parties  would  have  been  affected  by  their  dishon- 
est purposes,  if  the  execution  had  been  valid.  We  suppose, 
however,  that  Stevely,  being  innocent  oi  the  fraud  and  a  fair 
bidder  at  a  judicial  sale,  would  have  got  a  good  title;  and  that 
the  title  derived  from  him  by  the  lessors  oi  the  plaintiff  would 
also  hove  been  good,  at  least  in  a  Court  of  Law.  But  it  be* 
ing  clear  that  Stevely  gained  nothing  by  the  sale  and  convey- 
ance to  him,  the  enquiry  is,  whether  under  the  circumstan- 
ces of  this  case,  the  possession  was  out  of  Joseph  Dobson,  the 
father,  or  whether  it  was  in  the  lessors  of  the  plaintiff,  and 
of  tf  character  to  defeat  the  defendant?    We  think  not. 

In  the  first  place,  it  might  be  sufficient  in  this  particular 
case,  perhaps,  to  say,  that  the  lessors  of  the  plaintiff  had  not 
the  exclusive  possession;  because  the  debtor  himself  was  also 
in  the  actual  possession.    We  do  not,  however,  put  the  case 
on  that  point,  inasmuch  as  that  would  perhaps  have  made  it 
liecessary  to  submit  an  enquiry  to  the  jury  as  to  the  terms  on 
which  the  father  remained  on  the  land,  as  understood  between 
him  and  his  sons.    But  in  the  next  place,  we  think  that  even 
if  the  father  had  not  been  on  the  land  at  all,  the  possession  of 
the  sons,  under  the  fraudulent  agreem^it  and  circumstances  T^^^^^ 
found  by  the  jury,  could  not  be  legally  adverse  to  the  father  ^"^^**^^t 
and  his  creditors,  so  as  to  make  a  complete  title  in  the  sons  not  in  real 
under  the  statute  of  limitations.    Pickett  v.  Pickett^  3  Dev.^ijJ/  ^ 
6.     The  possession  of  a  fraudulent  vendee  cannot  in  respect  ^*»«  fraudo- 
of  a  creditor  of  the  fraudulent  vendor,  be  deemed  adverse  tobedeeroedT' 
such  vendor  or  his  creditor,  because  the  statute  makes  thejJJh^5or 
whole  contract  void  and  as  against  the  creditor,  the  possess- ^^^^^^^ 
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June  1839  ion  of  the  vendee  is  deemed  to  have  been  in  trust  for  the  ren- 

'"■^^~  dor,  and  therefore  it  is  the  possession  of  the  vendor.    When 

V       a  sale  is  once  made  by  the  creditor,  then  the  possession  of  the 

fraudulent  donee  becomes  adverse;  for  the  law  does  not  sup- 


tbe  stotute*^  P^^®  ^"^  Secret  confidence  between  the  donee  and  the  purcha- 
makes  liie  ser.  It  must  be  admitted  that  a  possession  by  Stevely  would 
tract \oid,'  havc  been  for  himself,  and  therefore  adverse  to  all  the  world, 
thecre^itor*  But  he  ucvcr  had  the  possession  for  a  moment,  and  the  title 
the  posBcs-'  was  taken  from  him,  not  in  fact  for  the  persons  to  whom  the 
Tend^  is^  deed  was  made,  but  upon  a  fraudulent  and  secret  trust  for  the 
2^™J^°^  father,  to  the  intent  that  he  and  his  family  should  enjoy  the 
trusi  fonhe  land,  and  his  just  creditors  be  hindered  of  their  debts.  Wliat- 
therefore"it6ver  colour  the  deed  might  afford  to  such  a  possession,  we  see 

18  the  pes-  jjjj^j  JQ  fg^Qi  jj  ^j^g  jjQ^  j^  possession  of  the  lessors  of  the  plain- 
session  ot      ,  *  * 
ihe  vendor,  tiff  for  thcmselvcs,  and  therefore,  it  was  not  in  law  adverse. 

saiie  is  once  Consequently  the  judgment  must  be  affirmed. 

made  by  the 

th^n*th»''Vo»     ^^^  Curiam.  Judgment  affirmed. 
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JOHN  BLACKWELDER  vs.  JOHN  FISHER. 

If  the  subscribing  lyitness  to  an'instnimeDt  becomes  interested  and  a  par- 
ty to  a  cause,  even  though  he  does  so  voluntarily,  he  cannot  be  exam- 
ined as  a  witness.  In  such  case  the  adverse  party,  if  he  wish  to  prove 
the  instrument,  may  prove  the  handwriting  of  the  subscribing  witness; 
and  if  that  cannot  be  done,  proof  of  the  handwriting  of  the  person  who 
executed  the  instrument,  is  admissible.  If  proof  of  neither  can  be  ob- 
tained by  disinterested  witnesses,  the  party  must  resort  to  his  bill  of 
discovery  in  equity. 

This  was  an  action  of  trover  for  a  horse.  Plea — not 
gOilty.  Upon  the  trial  at  Rowan,  on  the  last  circuit,  before 
his  honor  Judge  Nash,  the  plaintiff  set  up  title  to  the  horse 
on  the  grounds:  First,  that  his  father  was  owner  of  the  dam, 
and  agreed  with  him,  that  if  he  would  pay  the  price  of  put- 
ting the  maie  to  the  horse,  he  should  have  the  foal;  and  that 
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he  had  done  so:    Secondly,  that  after  the  mare  had  foaled,  Joite  1839 
his  father  made  a  parol  gift  df  the  colt  to  him.     The  defend- r~7    7 
ant,  admitting  the  conversion  of  the  property,  denied  the      der 
plaintiff's  title,  stating  that  the  father  of  the  plaintiff  was  in      J 
insolvent  circumstances  at  the  time  of  the  gitt,  and  had  sub- 
sequently made  an  assignment  of  all  his  property,  by  deed, 
to  the  defendant  and  others,  to  satisfy  his  debts,  and  that  the 
horse  in  question  was  included  in  the  deed  of  assignment. 
The  plaintiff  was  the  subscribing  witness  to  the  deed,  and  on 
the  trial  the  defendant  called  on  him  as  a  witness.    The  evi- 
dence was  objected  to,  but  admitted  by  the  Court.     The  de- 
fendant had  a  verdict  and  judgment,  and  the  plaintiff  ap- 
pealed. 

Boyden  for  the  plaintiff. 

D.  F.  Caldwell  and  Barringer  for  the  defendant. 

Daniel,  Judge,  after  stating  the  case  as  above,  proceeded 
as  follows:  It  is  a  general  rule  of  law,  that  a  party  to  a  suit 
cannot  be  a  witness  in  it.  This  rule  is  not  founded  merely 
on  the  consideration  of  his  interest  The  rule  is  partly,  at 
least,  founded  on  a  principle  of  policy  for  the  prevention  of 
perjury,  2  Stark.  Ev.  5S0.  If  the  attesting  witness  to  an  in- 
strument has  become  interested  and  a  party  to  a  cause,  even 
though  he  disqualify  himself  voluntarily,  still,  if  his  adver- 
sary wishes  to  prove  the  instrument,  the  handwriting  of  the 
subscribing  witness  may  be  proved;  and  if  that  cannot  be 
done,  proof  of  the  handwriting  of  the  person  who  executed 
the  instrument  is  admissible.  If  proof  of  neither  can  be 
obtained  by  disinterested  witnesses,  the  party  must  resort  to 
his  bill  of  discovery  in  equity:  The  answer  then  is  evidence 
as  an  admission,  1  Stark.  Ev.  5  (American  edition)  325, 326; 
and  the  cases  the^  referred  to.    There  must  be  a  new  trial. 

Per  Curiam.  Judgment  reversed. 
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JmM,  1839  RICHARD  T.  DISMUKES  v».  JOHN  WRIGHT. 

Dismukea 

y        Where  a  debtor  conveyed  property  in  trust  to  secure  the  payment  of  cer- 

Wright*  tain  debts,  and  among  others  "  a  note  for  $500,  payable  to  J.  W.,  and 
by  him  transfened  to  R.  D.''  the  trustee,  and  proceeded  to  direct  that 
*^  the  balance  of  the  money,  if  any,  after  paying  the  debts  in  this  deed^ 
the  said  R.  D.  is  to  pay''  to  the  grantor,  and  the  trustee  sold  the  pro- 
perty and  received  the  proceeds  sufficient  to  pay  the  debts  menttooed 
in  the  deed  in  trust,  ii  wat  held  thai  in  a  suit  by  R.  D.  against  J.  W. 
as  endorser  upon  a  note  for  $430  made  by  the  debtor,  the  jury  were  not 
at  liberty  to  infer,  without  any  extrinsic  evidence,  that  there  was  but 
one  note  to  which  these  persons  were  parties,  and  that  that  was  mis- 
described  in  the  deed  by  mistake;  and  it  was  held  further  that  no  evi- 
dence could  be  received  al  law^  to  shew  the  mistake. 

After  the  new  trial  granted  in  this  cause,  at  June  Term, 
1838,  (see  3  Dev.  <fc  Bat.  Rep.  78,)  it  came  on  to  be  tried  a- 
gain  at  Davie,  on  the  last  circuit  before  his  Honor  Judge 
Nash,  when  the  facts  appeared  to  be  as  follows:  One  John 
Belt  made  his  single  bill  to  the  defendant  for  $430,  who  en^ 
dorsed  it  to  the  plaintiff,  and  this  action  was  brought  to  re- 
cover the  amount  from  the  endorser.  Plea — payment.  After  • 
the  plaintiff  became  the  holder.  Belt,  the  maker,  executed  to 
him  a  deed  transferring  a  large  amount  of  property,  to  be  by 
him  sold,  and  the  proceeds  applied  in  paying  Belt's  creditors, 
according  to  their  priorities,  as  mentioned  in  the  deed.  The 
plaintiff  sold  the  property  and  collected  the  money.  The 
first  debt  directed  in  the  deed  in  trust  to  be  paid,  was  <<  a  note 
for  five  hundred  dollars,  payable  to  John  Wright,  and  by 
him  transferred  to  Richard  Dismukes."  After  naming  a 
number  of  other  debts,  and.  the  persons  to  whom  they  were 
due,  the  deed  closes  thus:  <<and  the  balance  of  the  money,  if 
any,  alter  paying  the  debts  mentioned  in  this  deed,  the  said  ^ 
Richard  Dismukes  is  to  pay  to  the  said  John  Belt.''  There 
was  CO  extrinsic  evidence  offered  to  shew  that  the  $500  note, 
mentioned  in  the  deed,  was,  in  truth,  tlie  note  now  sued  on, 
and  that  there  had  been  a  mistake  in  describing  it;  but  the 
defendant  averred  that  there  was  but  one  note,  viz.  the  one 
now  sued  on,  and  that  it  was  intended  by  the  parties  to  be 
covered  by  the  deed,  and  that  it  was  described  in  said  deed 
as  being  for  the  sum  of  $500  by  mistake.    The  court  in* 
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Btfueted  the  jury  that  there  was  no  evidence  to  establish  this  ^■■^  *•?• 
allegation.  There  was  a  verdict  and  judgment  for  the  plain-  Djem^ites 
tiff,  and  the  defendant  appealed.  ▼ 

Wright. 
Boyden  for  the  defendant. 
D.  F.  Caldwell  for  the  plaintifil 

Daniel,  Judge,  after  stating  the  case  as  above,  proceeded: 
It  has  been  contended  here,  with  much  earnestness,  that  the 
Judge  erred  in  this  instruction;  for,  that  the  jury  might  legiti- 
mately have  inferred  that  there  was  but  one  note,  from  the 
concluding  clause  of  the  deed,  the  situation  of  the  parties, 
and  the  failure  of  the  plaintiff  to  shew  that  there  were  two 
notes;  and  that  the  jury  might  have  inferred  that  the  one 
now  sued  on,  was  the  iiote  intended  by  the  parties  to  be  in- 
cluded in  the  deed.  We  think  that  there  was  no  error  in  the 
instruction;  for  certainly  the  deed,  per  se^  shews  no  mistake, 
and  no  extrinsic  evidence  could  have  been  received  at  law 
to  shew  a  mistake.  The  deed  transfers  property  to  the  plain- 
tiff in  trust,  to  pay  a  note  particularly  described  as  being  for  in  the  con- 
4^300.  There  is  no  ambiguity  or  uncertainty  in  the  descrip-  ^I^^Ve 
tion.    Can  the  defendant,  at  law,  be  permitted  to  substitute?. '!r"'^.'"> 

'  '         '^  .  that  the  in- 

another  note  of  $430,  and  thus  contradict  the  deed?    In  the  teuaon  of 
construction  of  deeds,  the  first  rule  is,  that  the  intention  of  l.^^if^'l^^ 
the  parties  is,  if  possible,  to  be  supported;  and  the  second  ^^>  ^^^ 
role  is,  that  this  intention  is  to  be  ascertained  by  the  deed  it*»nd  the  see- 
self;  that  is,  from  all  parts  of  it  taken  together.    In  general,  ulUt  ulit  ir!^ 
DO  expression  can  be  contradicted  or  explained  by  extrinsic  £^"a|2er*ainK 
evidence;  and  the  intention  collected/rom  the  four  comers  of ««» by  the 
the  deed,  is  to  govern  the  construction  of  every  passage  in  it.  thntis,  from 
Touch.  87.  Burton  on  Eeal  Property,  164, 165.  The  clause  ^',J^J  .^ 
in  the  deed,  directing  the  trustee  (who  was  holder  of  this  <«i(«a  tog»- 
bill,)  to  pay  the  balance  of  the  money,  if  any,  to  Belt,  the  ma* 
.   ker,  and  the  man  primarily  liable  on  it,  shews  only  that  this  u^"jj^ 
note  was  not  thereby  secured.    But  omissions  cannot  be  sup-  c^nn<^5  ^ 
plied  from  arbitrary  conjecture,  though  founded  upon  the  from 'aibu- 
highest  degree  of  probability.     Chapman  vs.  Brown,  3  Bur.  [UJJjhf  ^ 
Bep.  1627.    3  Atk.  136.    Andrew  vs.  Ward,  1  Russ.  Rep.  foaniieti  dd^ 
260, 279.    The  deed  did  not  evidence,  in  any  way  in  which  at  d^reeof 
•we  legally  can  take  it,  that  the  plaintiff  had  received  proper- **^^**'**^* 
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Jane,  1839  ty  and  money  in  trast  to  pay  this  bill  of  $430  aud  interest 
p^      The  judgment  must  be  affinned. 

T 

Badget       Per  Curiam.  Judgment  affirmed. 


JOHN  POTE AT  v».  THOMAS  fiADGfcT. 

Where  otie  party  offers  to  pay  or  grive  the  other  a  certain  sam  by  way  of 
compromise,  and  the  offer  is  rejected,  it  is  in  no  way  obligatory.^- 
Nor  is  it  an  admission  of  the  fact  that  the  defendant  owed  the  sum  of- 
fered. When  a  proposition  of  thatkiodlBTejccted,  the  rights  of  the 
parties  remain  precisely  as  they  were  before  it  was  made. 

This  was  an  action  of  assumpsit,  in  which  the  plaintiff 

declared  in  two  counts,  one  on  a  quantum  valebat  for  the 

use  and  occupation  by  the  defendant  of  the  plaintiff's  tenant, 

the  other,  on  a  promise  of  the  defendant  to  pay  the  plaintiff 

fifty  dollars  for  such  use  and  occupation.  Upon  the  trial  ac 
Caswell,  on  the  last  circuit  before  his  Honor  Settle,  Judge, 

the  plaintiff  was  forced  to  abandon  his  first  count  because  of 
its  being  shewn  that  the  occupation  was  under  a  special  a- 
greement,  the  terms  whereof  had  been  by  him  broken,  and 
then  resorted  to  his  second  counts  The  only  evidence  offer- 
ed to  sustain  thi^  count  was,  that  a  dispute  having  arisen  be- 
tween the  parties  in  relation  to  their  rights  growing  out  of 
this  agreement  and  occupation,  the  plaintiff  proposed  to  re- 
fer the  matter  in  dispute  to  arbitration;  that  the  defendant 
rejected  this  proposition,  but  offered  to  pay  or  give  the  plain- 
tiff fifty  dollars;  that  the  plaintiff  returned  no  answer  to  this 
offer,  but  on  leaving  the  defendant^  declared  his  dissatisfac- 
tion therewith,  and  afterwards  instituted  this  action,  in  which 
he  sought  to  recover  a  much  larger  sum.  His  Honor  de- 
clared his  opinion  that  this  evidence  did  not  sustain  the 
count  in  question,  to  which  opinion  the  plaintiff  excepted. 
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The  defendant  obtained  a  verdict  and  had  judgment,  and  Jane  1859 
thereupon  the  plaintiff  appealed.  M'Elwee 

No  counsel  appeared  for  the  plaintiff  in  this  court  t 

W.  A.  Graham  for  the  defendant,  *  CoUins. 

Gaston,  Judge,  after  stilting  the  case  as  above,  proceeded 
as  follows:  We  approve  of  the  opinion  expressed  by  his 
Honor.  The  offer  of  the  defendant  unless  accepted  by  the 
plaintiflT,  was  in  no  way  obligatory.  Neither  was  it  an  ad- 
mission of  the  fact  that  the  defendant  owed  the  sum  of  fifty 
dollars.  In  all  fairness  it  must  be  understood  with  reference 
to  the  subject  matter  before  the  parties,  which  was  an  attempt 
to  adjust  a  disputed  claim.  It  was  a  proposition,  whether 
that  claim  were  well  or  ill  founded,  to  pay  a  specific  sum  at 
the  price  of  peace.  As  the  plaintiff  did  not  accede  to  the  pro- 
position, thp.  rights  of  the  parties  remained  precisely  as  they 
were  before  the  propositition  was  made.  The  judgment  is 
afilrmed. 

Per  Curiam.  Judgment  affirmed. 


/ 


JOHN  McELWEE  «.  JACOB  COLLINS. 

Where  an  endorsee  takes  a  bill  or  note  with  the  endorsement  or  guaran- 
ty of  the  endorser*  and  advances  therefor  less  than  the  real  value  of 
^e  bill  or  note,  the  transaction  is,  in  effect,  a  loan  between  the  en- ' 
donee  and  endorser,  and  is  usurioos  as  between  those  parties. 

This  was  an  action  of  debt,  brought  by  the  endorsee  of  a 
single  bill  against  his  immediate  endorser.  Plea — ^usury. — 
Upon  the  trial  at  Lincoln,  on  the  last  circuit,  before  his  Honor 
Judge  Nash,  the  only  evidence  offered  to  support  the  plea, 
was  a  declaration  made  by  the  plaintiff,  that  he  had  purchased 
the  bill  for  less  than  it  was  worth.  The  court  instructed  the 
jury,  that  the  bill  was  the  subject  of  sale,  and  might  be  pur- 

4 
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June  1839  cbased  by  any  one  at  a  less  price  than  its  real  value:  that  the 
•^,«j^      question  for  them  to  decide  was,  whether  this  was  a  bona 
Y       fide  sale,  and  if  it  were,  the  plaintiff  was  entitled  to  recover; 
Collins,     jjyt  ^{jg^t  jf  -jt  ^ere,  in  reality,  a  loan,  and  the  form  of  a  sale 
given  to  the  transaction  to  evade  the  statute,  then  the  plain- 
tiff could  not  recover.    The  plaintiff  had  a  verdict  and  judg- 
mentj  and  the  defendant  appealed. 
Hoke  for  the  defendant. 
Alexander  for  the  plaintiff. 

Daniel,  Judge,  after  stating  the  case,  proceeded:  The  (h 
pinion  of  the  Judge  would  have  been  correct,  if  the  purcha- 
ser of  the  bill  had  taken  it  without  any  endorsenoent  or  guar- 
anty of  the  seller.  And  in  the  State  of  New  York,  it  has 
been  decided  that  an  endorsee  of  business  paper  may  recover 
of  bis  immediate  endorser,  the  money  he  paid  for  the  bill,  al- 
though it  was  less  than  the  sum  mentioned  in  the  face  of  it; 
and  that  the  endorser  could  not  resist  such  an  action  by  the 
plea  of  usury.  These  decisions  weiiR,  however,  against  the 
opinions  of  those  learned  jurists.  Chancellors  Kent  and 
Walworth.  In  addition  to  the  authorities  from  that  State, 
cited  by  the  plaintiff  in  support  of  this  position,  may  be  <^t- 
/^^j  ed  the  case  of  liam  vs.  Hendricks^  7  Wend.  Rep.  569.  It 
is  true,  that  to  constitute  usury,  there  must  be  either  a  direct 
loan,  and  a  taking  of  more  than  legal  interest,  or  there  must 
be  some  device  for  the  purpose  of  concealing  or  evading  the 
appearance  of  a  loan,  when  in  truth  it  was  one;  but  the  or- 
dinary transaction  of  discounting  a  bill  or  note  with  an  en- 
dorsement or  guaranty  from  (he  transferor,  is  a  lending  with- 
JitiliTtion*  ^°  ^^^  statute.  The  party  discounting,  does,  in  fact,  lend 
between  ift-  moucy  ou  iutcrcst,  to  be  repaid  either  by  the  person  receiv- 

kiog  ft   bill  .   •  .  ,  1       1  .1.  .  ^       , 

or  note  and  mg,  or  by  some  Other  party  to  the  bill,  at  a  certain  prefixed 
m^^i  period.  Byles  on  Bills,  72,  73.  There  is  a  distinction  be- 
vrhh  an  en.  twccu  taking  a  bill,  and  advancing  money  on  it,  with  an 
orguaranty,  endorsement  or  guaranty,  and  one  without.  The  last  is  a 
ovLU^  TheP«/rcAase,andmay  be  for  less  than  the  real  value;  the  other 
J.^]^^^^  is  a  loan,  and  within  the  operation  of  the  Statute  of  Usury, 
be  for  lenMassa  VS.  DauUfig'j  Strange  1243.    The  case  before  us,  is 

tbanihereal  ,       ,  .  ,  .       ,  .     ,    . ,    ,  ... 

value;  the  o- completely  Within  the  rule  laid  down  by  this  court,  in  the 
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case  of  Ruffin  vs.  Armstrong,  2  Hawks  411.    Altman  and  June  1839 

others  had  executed  a  bond  to  Armstronof;  it  was  a  business  " 

M  El  wee 

paper,  negotiable:  Armstrong  endorsed  it  without  value  to  an 
accommodating  endorsee,  and  he  endorsed  it  to  Ruffin  at  a  Collios. 


discount  of  thirty-three  and  one  third  per  cent  In  the  action  iher  is  n 
by  Ruffin  against  Armstrong  on  his  endorsement,  it  was  held  jHthin*tlio 
by  the  court,  that  the  transaction  was  usurious.    Chancellor  JIP*"™'!**?®^ 

'  '  the  sti-tote 

Walworthj  delivering  his  opinion  in  the  case  of  Ham  vs.  against  ura- 
Hendricks,  (after  having  reviewed  all  the  oases  on  this  sub-  ^' 
ject,  both  in  England  and  this  country,)  remarks,  "it  ap-^ugj^'J®^ 
pears,  that  in  most  of  our  sister  States,  which  have  adopted  ^]J*'^"*"S» 
the  English  Usury  Laws,  as  well  as  in  the  Supreme  Court  4ii  approT- 
of  the  United  States,  and  in  England,  it  is  held  that  a  sale  of  ^  * 
a  note  for  less  tlian  its  nominal  amount,  on  the  advance  of 
meney  or  other  thing  in  the  nature  of  a  discount  of  the  note, 
is  usurious  between  the  parties  to  such  transaction,  if  the 
seller  endorses  the  note,  or  otherwise  guarantees  the  repay- 
ment of  the  purchase  money."  •  Even  in  New  York,  the  en- 
dorsee is  not  permitted  to  recover  of  the  endorser,  the  full  a- 
mount  of  the  bill;  for,  if  be  could,  the  statute  would  be  easi- 
ly evaded;  but  he  is  permitted  to  recover  only  the  money 
and  interest  he  advanced,  when  the  bill  was  endorsed  to  him. 
This  is  not  the  rule  in  any  other  part  of  the  world,  that  we 
know  of.    It  is  not  the  rule  in  Ruffin  vs.  Armstrong]  and  in 
Collier  vs.  Neville,  3  Dev.  Rep.  30,  it  was  held  to  be  clear  The  ct«e  of 
that  the  discounting  of  a  bill  or  bond,  and  taking  thegener-Neviiie.  s. 
al  endorsement  of  the  holder,  does  ex  vi  termini,  constitute  ^^ippro?- 
a  loan,  and  if  the  rate  of  discount  exceed  that  fixed  by  the***' 
statute,  it  is  an  usurious  loan."  The  endorsee,  in  a  case  like 
this,  has  no  more  right,  as  it  seems  to  us,  to  claim  the  money- 
advanced  for  the  endorsement,  than  he  would,  if  he  had  de- 
clared on  a  promissory  note,  infected  with  usury,  if  the  de- 
fendant had  plead  the  Statute  of  Usury  in  bar.     The  policy 
of  the  law  is  to  enable  the  defendant  to  make  void  both  as- 
surances in  toto.    We  therefore  are  of  opinion  that  there 
must  be  a  new  trial. 

Pbr  Curiam.  Judgment  reversed. 
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June  1839  JAMES  LOWE  vs.  ISAAC  WEATHERLEY. 


Lowe     A  receipt  and  acquittanoe  nnder  seal,  contained  in  a  bill  of  sale  for  slareSf 
^  has  the  effect  of  a  release  and  estops  the  vendor  from  explaining  or 

J  '  contradicting  by  parol  the  payment  of  the  purchase  money.  Hie  giv- 
ing time  or  forbearing  to  sue  for  a  precedent  debt,  where  the  party  has 
a  remedy  in  some  court  either  at  law  or  in  equity,  is  a  good  considera- 
tion to  support  a  promise  to  pay  the  debt.  And  where  the  defendant 
said  to  the  plaintiff's  agent,  **  Tell  the  old  man,*'  (meaning  the  plain- 
tiff) «« not  to  be  uneasy,  but  to  wait  until  next  Thursday  week,  and  I 
will  then  come  to  his  house  and  compromise  or  settle  the  matter,  for  I 
do  not  wish  him  to  be  injared,"  it  is  evidence  tending  to  shew  such  a 
promise  sufficient  to  be  left  to  the  jury. 
Whether  apon  the  payment  of  the  price  of  slaves  partly  in  counterfeit 
bank  notes,  the  vendor  may  not  recover  the  amount  of  the  notes  npon 
an  express  or  even  an  implied  promise  to  make  them  good,  notwith- 
standing a  receipt  and  acquittance  under  seal  for  the  purchase  money 
contained  in  the  bill  of  sale,  Quere?  And  of  an  action  founded  on  such 
promise,  a  justice  has  jurisdiction.  It  is  a  promise  to  pay  money,  if 
what  has  been  received  as  a  bank  note,  be  not  what  it  purports,  and 
not  a  guaranty  of  the  solvency  or  punctuality  of  the  makers  of  the  note. 

This  was  an  action  of  assumpsit,  commenced  by  war- 
rant and  canied  by  successive  appeals  to  the  Superior  Court, 
in  which  it  was  tried  at  Guilford,  on  the  last  fall  circuit,  be- 
fore his  honor  Judge  Pearson. 

The  defence  relied  upon  was  under  the  plea  of  a  release^ 
and  upon  the  trial  the  facts  appeared  to  be  as  follows:  The 
plaintiff  sold  to  the  defendant  a  parcel  of  slaves  for  the  sum  of 
$850.  The  defendant  paid  the  price  in  bank  notes,  and  took 
a  bill  of  sale  under  seal,  containing  the  ordinary  acquittance 
or  release  for  the  purchase  money.  At  the  time  the  release 
was  given,  the  defendant  said  "  the  money  is  all  good;  if  it 
is  not,  I  will  make  it  good."  It  turned  out  that  a  My  dollar 
bill  so  paid  by  the  defendant,  was  counterfeit.  The  plaintiff 
procured  affidavits  both  of  the  identity  of  the  bill,  and  also 
that  it  was  a  counterfeit,  and  sent  them  to  the  defendant  by 
an  agent,  and  demanded  good  money.  The  defendant  took 
the  bill  and  affidavits  to  a  frieyd,  and  consulted  him  as  to  the 
proofs,  and  said  that  he  wished  to  be  satisfied  that  he  let  the 
plaintiff  have  the  bill.  He  then  said  to  the  agent,  "  tell  the 
old  man/'  (meaning  the  plaintiff)  <<  not  to  be  uneasy,  but  to 
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wait  until  next  Thursday  week,  and  I  will  then  come  to  his  ^""*  ^^^ 
bouse  and  compromise  or  settle  the  matter,  for  I  do  not  wish  j^^q 
him  to  be  injured."  The  plaintiff,  in  consequence  of  this  ▼ 
message,  forbore  to  take  any  proceedings,  either  at  law  or  in  i^^^' 
equity,  to  recover  his  demand,  until  the  time  had  expired. 
He  then,  on  failure  of  the  defendant  to  come  to  his  house  and 
settle,  commenced  this  action  by  warrant.  His  Honor  charg- 
ed the  jury  that  if  they  were  satisfied  the  bill  was  a  counter- 
feit, and  were  also  satisfied  that  the  meaning  of  the  defendant 
in  what  he  said  to  the  agent,  at  the  time  he  demanded  pay- 
ment, was,  that  if  the  plaintiff  would  forbear  to  sue  until  the 
day  fixed  on,  he  would  pay  the  fifty  dollars,  provided  it  was 
proven  in  iact  that  he  let  the  plaintiff  have  the  bill  in  ques- 
tion, emd  in  consequence  of  this  promise,  the  plaintiff  had  for- 
borne to  sue,  then  they  would  find  for  the  plaintiff.  But  if 
they  were  not  satisfied  that  such  was  his  meaning,  they  would 
then  find  for  the  defendant.  The  jury  returned  a  verdict  for 
the  plaintiff,  and  the  defendant  moved  for  a  new  trial:  FHrgt, 
because  the  Judge  erred  in  permitting  any  evidence  to  go  to 
the  jury  tending  to  shew  a  promise,  after  the  date  of  the  re- 
lease, he  having  objected  to  such  evidence  at  the  time  it  was 
offered.  Secondly,  because  there  was  no  evidence' to  be  lelt 
to  the  jury  of  any  promise,  ot  legal  consideration  to  support 
a  promise,  subsequent  to  the  release.  The  Court  overruled 
the  motion  and  gav&  judgment  for  the  plaintifij  and  the  de- 
fendant appealed. 

Mendenhall  for  the  defendant. 

No  counsel  appeared  for  the  plaintiff  in  this  Court, 

Daniel,  Judge,  after  stating  the  case  as  above,  proceeded 
as  follows:    If  the  receipt,  which  the  plaintiff  gave  fox  the 
purchase  money  of  the  slaves  had  been  without  seal,  it  might  not^Tr 
have  been  explained  by  parol;  as  a  receipt  is  not  conclusivt)  ^c/uai"^* 
evidence  of  payment,  2  Term  Rep.  366, 5  B.  &  Aid.  611,  3  •▼i<<ence  of 
B.  &  C.  421,  3  B.  &  Adol.  313.    In  that  case  the  plaintiff  S.Y/'bS^^ 
might  have  recovered  upon  the  original  consideration,  as  ajJjJS***  ^ 
balance  of  the  price  of  the  slaves:  the  counterfeit  bill  being  a 
nullity,  could  not  be  considered  a  payment,  although  both  of 
the  parties  were  ignorant  at  the  time  that  the  bill  was  a  coun- 
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Jane  l839terfeit.    Har grave  vs.  Dusenberry,^  Hawks  326.  MarUle 

j^^g    vs.  Hatfield,  2  John.  Rep.  445.    But  as  the  plaintiff  affixed 

Y       his  seal  to  the  acquittance,  that  circumstance  gave  it  the  ef- 

S^r'**'"  ^^'  ^^^  release,  which  the  defendant  has  plead  in  bar  of  all 

demands  arising  upon  the  original  transaction,  and  it  estops 

incount^  the  plaintiff  to  contradict  or  explain  it  by  parol  evidence. 
noJeit?\  Brocket  vs.  Foscue,  1  Hawks  64— Gilbert's  Law  of  Ev.  142 
nullity,  and — RauTitret  VS.  Jocobs,  2  Tauu.  154 — Sampson  vs.  Cork, 

the  partyre-  ■*  • 

ceiTiDg       6  B.  d&  A.  606.    But  the  plaintiff  has  relied  on  a  piomise 
prtoe  of  ai^made  by  the  defendant  subsequent  to  the  date  of  the  release, 
tieies  ioid,  rpjj^  defendant  contends,  however,  that  if  such  a  promise  was 
there  be  no  made,  it  was  without  consideration,  and  that  no  action  lay 
aequ\ttance,  upou  it,  aiid  that  therefore  the  Court  erred  in  submitting  it 
rwow*ujI.^<>  the  jury.    The  plaintiff  says  that  as  the  bill  was  bad,  he 
on  the  ori-hiid  a  remedy  either  at  law  upon  the  promise  made  by  de- 
entioD,ai-fendant  to  make  the  bill  good,  Baker  vs.  Deavey,  8  Eng. 
panie«wereC/om.  Law  Rep.  193,  or  he  had  a  remedy  in  equity  to  set  a- 
Se^tTme  *'®^^®  ^^^  release,  as  having  been  given  under  a  mistake  so  far 
that  the    as  relates  to  this  demand;  and  that  he  had,  at  the  special  in- 
counterfeit,  stance  and  request  of  the  defendant,  forborne  to  take  judicial 
proceedings  to  obtain  his  rights  until  the  time  expired,  and 
that  that  forbearance  is  a  good  consideration*.    It  seems  to  us 
that  such  a  consideration  is  sufficient  to  uphold  a  promise; 
and  that  the  plaintiff,  notwithstanding  the  release,  had  a  rem. 
edy  in  some  Court.    An  action  will  li6  upon  a  promise  to 
pay  a  sum  of  money  in  consideration  of  giving  time,  or  for- 
bearing to  sue  for  a  precedent  debt,  or  other  cause  of  action. 
Com.  Dig.  B.  1.  (action  of  assumpsit,)  2  Com.  on  Cont.  420. 
Secondly:  The  defendant  contends,  that  if  the  consideration 
of  forbearance  be,  in  this  case,  deemed  sufficient  in  law  to  up> 
hold  a  promise,  still  there  was  no  evidence  of  any  promise 
made  by  him,  to  have  been  left  by  the  Judge  to  the  jury;  and 
that  the  Judge  should  have  nonsuited  the  plaintiff.    The  an> 
swer  given  by  the  defendant  to  the  plaintiff's  agent,  when  he 
demanded  payment,  was,  in  our  opinion,  such  evidence  as 
the  Judge  was  bound  to  leave  to  the  jury  for  them  to  deter- 
mine whether  a  promise  had  or  had  not  been  made.    Strike 
out  the  word  "  oompromise"  in  the  agent's  testimony*  and 
the  balaace  of  his  evidence  is  very  strong  to  shew  that  the  de- 
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fendant  did  promise  to  pay  the  money.    That  word  remain-  Jane  1839 
ing,  leaves  it  doubtful,  and  the  jury  were  the  proper  persons  "~7 
to  determine  the  fact.  t 

To  prevent  misapprehension,  we  desire  to  be  understood  Weather- 
as  expressing  no  opinion  whether  the  plaintiff  might  not  have 
recovered,  independently  of  the  special  contract  for  forbear- 
ance, upon  the  promise  to  be  inferred  from  the  transaction, 
and  actually  made  when  the  release  was  executed,  to  make 
the  notes  good,  should  they  turn  out  to  be  counterfeit;  and 
we  are  clearly  of  opinion,  that  of  an  action  founded  on  such 
a  promise,  a  justice  had  jurisdiction.  It  is  a  promise  to  pay 
money,  if  what  has  been  received  as  a  bank  note,  be  not  what 
it  purports,  and  not  a  guaranty  of  the  solvency  or  punctuali- 
ty of  the  makers  of  the  note.    The  judgment  is  affirmed. 

Per  Citeiam.  Judgment  affirmed. 
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Jane  1839     ISHAM  YOUNG  t».  WILLUM  JEFFREYS  and  SAMUEL 
HARRIS. 

Young 

^  Where  a  subscription  was  raised  for  building  a  house  of  worehip  for  a  re- 
and  Hs^is  ^i^T^^^"  society,  and  upon  the  letting  of  the  boildiag  at  auction  by  cer- 
tain commissioners  appointed  for  the  purpose,  the  defendants,  who  were 
not  shown  to  have  any  other  concern  with  the  transaction,  declared  that 
if  or  when  the  work  was  done  according  to  certain  written  specifica- 
tions, and  accepted  by  the  commissioners,  they  would  pay  the  sum  at 
which  the  building  should  be  bid  oflf,  and  the  plaintiff  became  the  con- 
tractor and  executed  the  work,  but  it  was  rejected  by  the  commission- 
ers upon  the  ground  that  it  was  not  executed  according  to  the  Apecifi- 
eations  in  four  particulars,  in  two  of  which,  however,  it  was  shown 
that  an  alteration  had  been  made  with  the  assent  of  the  defendants,  it 
was  heldf  that  the  alteration  in  the  building,  with  the  assent  of  the  de- 
fendants, modified  the  contract  to  the  extent  of  that  assent,  but  left  it 
subsisting  as  to  the  other  particulars;  and  that  as  to  them  the  accept* 
ance  of  the  work  by  the  commissioners  was  an  essential  term  of  the  de- 
fendants' engagement,  without  which  the  plaintifif  could  not  recorer; 
and  it  wom  held  further,  that  the  plaintiff  could  not  recover  upon  the 
common  count  for  work  and  labour  done. 

"Whether  the  piaintiff  might  not  obtain  compensation  in  some  forum,  in 
case  the  acceptance  by  the  commissioners  was  rendered  impossible  by 
accident— or  may  not  be  entitled  to  redress  in  some  form,  if  that  ac- 
ceptance has  been  withheld  mahdously  or  by  fraudulent  combination^ 
Queref 

The  ^eet  of  a  contract  is  a  question  of  law.  Where  a  contract  is  whol- 
ly in  writing  and  the  intention  of  the  framers  is  by  law  to  be  collected 
from  the  document  itself,  there  the  entire  construction  of  the  contract-— 
that  is,  the  ascertainment  of  the  intention  of  the  parties,  as  well  as  the 
effect  of  that  intention,  is  a  pure  question  of  law;  and  the  whole  ofiice 
of  the  jury  is  to  pass  on  the  alleged  written  agreement.  Where  the 
contract  is  by  parol,  the  terms  of  the  agreement  are  of  course  a  matter 
of  fact;  and  if  those  terms  be  obscure  or-equi  vocal,  or  are  susceptible  of 
explanation  from  extrinsic  evidence,  it  is  for  the  jury  to  find  also  the 
meaning  of  the  terms  employed;  but  the  effect  of  a  parol  agreement, 
when  its  terms  are  given  and  their  meaning  fixed,  is  as  much  a  ques- 
tion of  la  #  as  the  construction  of  a  written  instrument. 

This  was  an  action  of  assumpsit  in  which  the  plaintiff 
declared  in  a  special  count,  and  also  in  the  common  count 
for  work  and  labor  done. 

Upon  the  trial  at  Franklin,  on  the  last  Fall  circuit,  before 
his  Honor  Judge  Saun deks^  it  appeared  that  several  per- 
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sons  belonging  to  the  Methodist  Society,  had  siibscribed  Jane  1839 
sums  of  money  for  building  a  meeting  house,  that  the  build- ""T 
ing  of  the  house  was  let  out  publicly  to  the  lowest  bidder  by  7 
commissioners;  that  at  the  bidding  a  specification  of  the  J^^rc^*. 
building  required — of  its  dimensions,  form,  materials,  and  ^' 
workmanship,  was  read  aloud,  and  that  the  defendants,  who 
were  not  shown  lo'have  any  other  concern  with  the  transac- 
tion, thereupon  declared  and  promised  that "  if  the  work  was 
done  according  to  the  specifications,  and  accepted  by  the  com- 
missioners" (according  to  the  language  of  some  of  the  witness- 
es,) or  "  when  the  work  was  done  and  accepted  by  the  com- 
missioners," (according  to  the  language  of  other  of  the  wit- 
nesses,) they  would  pay  the  sum  at  which  the  building 
shoul4  be  bid  off.  The  plaintiff  became  the  lowest  bidder  at 
that  auction,  and  haying,  as  he  alleged,  finished  the  build- 
ing, tendered  it  to  the  commissioners,  who  rejected  it  as  not 
having  been  completed  according  to  the  specifications.  The 
commissioners  objected,  1st,  that  the  building  wanted  two 
girders,  which,  by  the  specifications,  were  required  to  be  e- 
rected  throughout  its  entire  length,  and  that  instead  thereof, 
there  were  three  girders  across  its  breadth;  2ndly,  that  the 
windows*  instead  of  having  all  of  them  sixteen  lights  as  re- 
quiredin  the  specifications,  had,  those  in  front,  eighteen  lights, 
and  those  in  the  rear,  fifteen  only;  3rdly,  that  the  weath- 
erboarding  instead  of  showing  not  more  than  six  inchesi 
showed  in  some  places  six  and  a  half  inches,  and  in  other? 
six  and  three  quarters  inches;  and  4thly,  that  the  shingling 
of  the  roof  had  been  done  unfaithfully.  The  plaintiff  offer- 
ed evidence  to  show,  with  regard  to  the  two  first  objections, 
that  the  changes  in  the  specifications  therein  embraced,  had 
been  made  with  the  approbation  and  consent  of  the  defend- 
ants— and  to  shew  that  the  other  two  objections  were  frivo- 
lous and  unfounded.  It  was  insisted  by  the  defendants  that, 
admitting  the  facts  to  be  established  for  which  this  evidence 
was  offered,  the  plaintiff's  case  was  not  thereby  sustained,  be- 
cause the  approbation  of  the  work  by  the  commissioners  was 
a  condition  of  the  engagement  of  the  defendants;  and  they 
submitted  a  motion  for  a  nonsuit.  By  the  assent  of  the  par- 
ties, this  motion  was  reserved,  and  the  case  submitted  to  the 

jury,  whose  verdict  was  to  be  subject  to  the  opinion  of  the 

5 
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June,  1839  Goiirt  Oil  the  matter  reserved.    His  Honor  instructed  the  jn- 
'"^     "T  tY  ^hat  if  the  plainlilT  established  to  their  satisfaction  thai  he 
v       had  completed  the  building  in  all  respects  agreeably  to  the 
Jeffreys  specifications,  except  so  far  as  they  had  lieen  changed  by  the 
direolion  or  consent  of  the  defendants;  and  that  the  other  ob- 
jections taken  by  the  commissioners  were  frivolous  and  un- 
founded, he  was  entitled  to  recover.     The  plaintiff  had  a 
verdict,  subject  to  the  opinion  of  the  Court  on  the  matter  re- 
served; and  the  Court  upon  that  verdict  rendered  a  judgment 
for  the  plaintiff,  from  which  the  defendants  appealed. 

Battle  and  W.  H.  Haywood  for  the  defendants,  contend- 
ed that  the  plaintiff  could  not  recover  upon  the  count  for  work 
and  labour  done,  because  it  was  not  done  for  the  use  and 
benefit  of  the  defendants,  and  that  if  they  were  liable  at  all, 
it  must  be  on  their  special  engagement.  But,  the  counsel  ar- 
gued, the  plaintiff  was  precluded  from  recovering  on  the  spe- 
cial contract,  because  the  acceptance  of  the  building  by  the 
commissioners  was  a  condition  precedent;  it  was  an  essential 
term  of  the  defendants'  engagement,  and  without  which  they 
could  not  be  made  responsible.  If  the  contract  had  been  iu 
writing:  then  the  cases  of  Morgan  vs.  Birnie,  9  Bingh.  Rep. 
672  (23  Eng.  Com.  Law  Rep.  414)  and  De  Vile  vs.  Arnold^ 
10  Price  21  (4  Exch.  Rep.  266,)  would  be  expressly  in  point 
against  the  plaintiff.  But  the  contract  being  by  parol  can 
make  no  difference.  Where  the  terms  of  a  parol  contract  are 
ascertained,  its  construction  is  a  question  of  law,  and  it  must 
receive  the  same  construction,  as  if  the  terms  were  iu  writing. 

Badger,  for  the  plaintiff,  insisted  that  the  acceptance  of  the 
work  by  the  commissioners  was  only  a  mode  of  ascertaining 
whether  it  had  been  done  according  to  the  specifications,  and 
that  it  was  a  question  for  the  jury  to  say  whether  the  work 
had  not  been  done  according  to  the  written  specifications, 
except  so  far  as  alterations  had  been  made,  with  the  assent 
of  the  defendants,  and  whether  the  grounds  upon  which  the 
commissioners  rejected  the  work  were  not  frivolous  and  un- 
founded. That  the  contract  being  by  parol,  its  construction 
was  a  matter  wholly  for  the  consideration  of  the  jury.  That 
the  defendants,  having  taken  upon  themselves  to  direct  alter- 
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ation^),  had  altered  the  contract,  and  the  plaintiff  might,  at  any  J^me  1939 
rate,  recover  upon  the  ccftnmon  count.  "T 

»  r      .  xoaog 

V 

Gaston,  Jud^e,  after  stating  the  ease  as  above,  proceeded  ^5^***^  *' 
as  follows:  I  am  instructed  to  declare  the  opinion  of  this 
Court,  that  the  judgment  rendered  below  is  erroneous;  that 
on  the  matter  reserved,  the  law  is  for  the  defendants;  and  that 
under  the  agreement  of  the  parties,  the  verdict  is  to  be  set  a- 
side,  and  there  is  to  be  a  judgment  of  nonsuit. 

The  Court  assents  to  the  propriety  of  that  part  of  his  Hon- 
or's opinion  which  holds  that  the  jury  might  consider  the 
special  contract  made  between  the  plaintiff  and  these  defend- 
ants at  the  time  of  bidding,  modified  in  the  particulars  and 
to  the  extent  which  had  been  subsequently  agreed  upon  be- 
tween them  and  the  plaintiff.  If,  therefore,  the  commission- 
ers had  rejected  the  building  because  of  these  changes,  and 
these  only — and  had  approved  of  it  as  conforming  to  the  spe- 
cifications in  all  other  respects,  the  defendants  would  have 
been  liable  to  the  plaintiff  upon  their  agreement.  But  the 
Court  holds,  that  inasmuch  as  the  commissioners  rejected  the 
building  because  in  their  judgment  it  did  not  conform  to  the 
other  specifications,  then,  however  unfounded  and  frivolous 
these  objections  of  the  commissioners  might  be  deemed  by  the 
jury,  the  defendants  were  not  liable  to  the  plaintiff  upon  the 
agreement  given  in  evidence;  and  which,  according  to  the 
practice  that  obtains  with  the  profession  where  a  formal  dec- 
laration has  not  been  previously  drawn  out  at  length,  must 
be  understood  as  the  agreement  contained  in  the  declaration. 
This  opinion  is  founded  upon  the  principle  that  the  defend- 
ants are  bound  so  far  and  so  far  only  as  they  consented  to 
be  bound.  Now,  all  the  evidence  of  their  agreement  made 
the  "  acceptance"  of  these  commissioners  one  of  the  condi- 
tions of  their  engagement.  It  is  immaterial  which  set  of 
words  testified  to  by  the  witnesses  was  used — whether  to  pay 
if  the  commissioners  accepted  or  when  the  commissioners 
accepted;  for  unless  these  words  do  not  mean  what  they  ob- 
viously import,  the  addition  of  them  manifests  that  the  com- 
missioners were  to  pass  upon  the  question  whether  the  work 
was  completed  according  to  the  specifications.    And  the  o- 
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June  1839  pinion  is  deemed  by  us  erroneous,  because  in  effect  it  strikes 

Yoane  ^^^^  ^^  ^^®  agreement  one  of  its  essential  terms — and  holds  the 

V       defendants  bound  to  pay  without  or  before  such  acceptance, 

mod  Harris  ^^®*^  ^^^Y  ^^^^  consented  to  pay  only  if  or  when  the  ac- 
ceptance shall  take  place. 

There  is  nothing  unreasonable — much  less  illegal  in  such 

a  condition.    Whether  a  work  of  art  has  been  done  with 

proper  materials  and  in  a  workmanlike  style,  is  an  enquiry 

Jrt^iTVs^lf^^  which  honest  differences  of  opinion  may  prevail  even  a- 

prudeniand  mouff  persous  skilled  in  the  art,  and  on  which  men  of  ordina- 

common  -'='*.  '  t.    •      ^i  /•  • 

itipaifttioQ  ry  pursuits  are  very  unfit  to  pass.  It  is,  therefore,  m  agree-* 
ujntion'*^^  ments  for  works  of  this  kind,  a  prudent  and  common  stipu- 
controTer-  latiou  for  the  prevention  of  controversics,  that  the  construe- 

••08,  that  "^ 

tiie  onn-  tion  of  the  work  shall  be  determined  by  some  persons  in 
ihetoHc  "  whose  judgment  the  parties  have  confidence.  If,  however, 
uTiilin^^b"  *^®  judgment  of  the  forum  appointed  by  the  parties  is  to  be 
•ome   per- disreo;arded,  or  revised  by  a  court  and  jury — the  stipulation 

ons  in         .  . 

whose judg.  IS  Unmeaning. 

panieahare  There  cau  be  uo  question  but  that  the  view  entertained  by 
&"hc*^uT  ^^^^  Court  would  prevail,  if  the  agreement  between  these  par- 
mcni  of  this  lies  had  been  in  writing,  and  contained  a  stipulation  in  the 

forum   cftn* 

Dot  be  dis-  words  used  by  any  of  the  witnesses  who  testified  as  to  the  a- 
^ae^hyl.  grecment.  Morgan  vs.  Birnie^  9  Bing.  Rep.  672  (23  Eng. 
eourtand     Qqj^^  L^^y  Rep.  414.)     DevUe  vs.  Artiold,  10  Price  21  (4 

Exch.  Rep.  266.)  It  is  supposed,  however,  that  inasmuch 
as  the  contract  was  by  parol,  the  construction  of  the  contract 
was  a  tnatter  wholly  for  the  consideration  of  the  jury.  If  by 
construction  be  meant  the  ascertainment  of  the  agreement  of 
the  parties,  the  proposition  is  admitted;  but  if  thereby  be  meant 
the  ascertainment  of  the  effect  of  the  agreement,  then,  we 
apprehend,  the  proposition  is  erroneous.  The  effect  of  a  con- 
tract is  a  question  of  law.  Where  a  contract  is  wholly  in 
writing,  and  the  intention  of  the  framers  is  by  law  to  be  col- 
lected from  the  document  itself,  there  the  entire  construction 
of  the  contract — that  is,  the  ascertainment  of  the  intention  of 
i  the  parties  as  well  as  the  effect  of  that  intention,  is  a  pure 
question  of  law;  and  the  whole  office  of  the  jury  is  to  pass 
on  the  existence  of  the  alleged  written  agreement.  Where 
the  contract  is  by  parol,  the  terms  of  the  agreement  are  of 


r^ 
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course  a  matter  of  fact;  and  if  those  terms  be  obscure  or  e-  June  1839 
quirocal,  or  are  susceptible  of  explanation  from  extrinsic  ev- "~  ' 
idence,  it  is  for  the  jury  to  find  also  the  meaning  of  the  terms  v  ' 
employed:  but  the  effect  of  a  parol  agreement,  when  its  terms  ^^^y*. ' 

J  xi    •  ■  •       ^      J    •  1.  ^»         ^  and  Hams 

are  given  and  their  meaning  fixed,  is  as  much  a  question  ot 
law  as  the  construction  of  a  written  instrument.. 

The  propriety  of  the  nonsuit  depends  on*  the  effect  of  the 
terms  of  the  agreement  as  offered  in  evidence.  There  is 
nothing  in  the  terms  employed  ambiguous  or  equivocal;  and 
if  there  were,  there  is  no  suggestion  that  the  ordinary  mean- 
ing  was  not  the  meaning  of  the  parties.  The  Judge  there- 
fore had  a  right  to  declare  the  legal  effect  of  an  agreen^ent  in 
those  terms,  and  the  verdict  being,  by  the  assent  of  the  parties, 
taken  subject  to  his  judgment  thereon,  the  matter  thus  refer- 
red to  him  was  a  pure  question  of  law. 

The  plaintiff,  under  the  circumstances  of  the  case,  was  not, 
in  our  opinion,  entitled  to  recover  upon  the  common  count 
for  work  and  labour  done.  The  liability  of  the  defendants 
was  founded  solely  upon  their  special  agreement.  The 
change  by  mutual  assent  in  respect  to  sfyme  of  the  specifica- 
tions of  tlie  work  to  be  done  under  that  agreement,  left  the 
agreement  in  full  force  as  to  all  its  other  parts. 

Whether  the  plaintiff  might  not  obtain  compensation  in 
some  fonim,  in  case  the  acceptance  by  the  commissioners  was 
rendered  impossible  by  accident — or  may  not  be  entitled  to. 
•redress  in  some  form,  if  that  acceptance  has  been  withheld 
mcUiciouslyj  or  by  fraudulent  combination,  we  are  not 
called  upon  to  determine.  It  is  enough  for  us  now  to  say 
that  upon  the  agreement  alleged,  the  defendants  are  not  lia< 
ble,  because  by  that  agreement  their  liability  was  made  to  de- 
pend on  the  judgment  of  the  commissioners  that  the  work 
bad  been  done  according  to  the  specifications. 

Per  Curiam.  Judgment  reversed. 
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Jane  18»  THE  STATE  w.  MOSES  A.  CURTlS  et  al. 


The  State  Where  the  proprietor  of  a  school  employed  a  person  as  a  steward  and 
▼  ,  servant  in  the  establishment,  and  assigned  for  his  lodging  rooms  a 

t^  I*  house  situated  within  the  curtilage  but  not  connected  with  the  dwel- 
ling house  of  the  proprietor  by  any  common  roof  or  covering,  and  for 
which  lodging  rooms  the  steward  paid  no  rent,  it  was  held  that  the 
house  occupied  by  the  steward,  was  not,  in  law,  his  dwelling  bouse, 
but  was  the  dwelling  house  of  the  proprietor  of  the  school,  and  thai 
no  indictment  WMuld  lie  against  the  proprietor  for  an  entry  and  expul- 
sion of  the  steward  fron^  such  house,  provided  there  was  no  injury  to 
his  person  or  other  breach  of  the  peace. 

The  defendants  were  indicted  at  Wake,  on  the  last  circuit, 
before  his  Honor  Judge  Bailey,  in  the  words  and  figures 
following,  to  wit: 

"  The  jurors  for  the  State,  upon  their  oath  present  that 
Moses  A.  Curtis,  William  B.  Otis  and  James  G.  Rowe  all  &c, 
on  &c,  with  force  and  arms  in  the  county  aforesaid,  unlaw- 
fully, riotously  and  rontously  did  assemble  and  gather  to- 
gether to  disturb  the  peace  of  the  State;  and  being  so  then  and 
there  assembled  and  gathered  together  with  force  and  arms,  to 
wit:  with  sticks,  axes,  and  other  offensive  weapons,  in  the 
county  aforesaid,  into  a  certain  dwelling  house  there  situate, 
and  being,  and  then  and  there  in  the  possession  ot  one  Wil- 
liam H.  Pope,  unlawfully,  riotously  and  routously  did  vio- 
lently, forcibly,  injuriously,  and  with  strong  hand  enter:  and 
the  said  Moses  A.  Curtis,  William  B.  Otis  and  James  Q. 
Rowe,  then  and  there  with  force  and  arms,  to  wit:  with  sticks, 
axes  and  other  offensive  weapons,  unlawfully,  riotously  and 
routously  did  violently,  forcibly,  injuriously,  and  with  strong 
band  the  said  William  H.  Pope  from  the  possession  of  the 
said  dwelling  house  expel,  amove  and  put  out;  and  the  said 
William  H.  Pope  so  as  aforesaid  expelled,  amoved  and  put 
out  from  the  possession  of  the  said  dwelling  house,  then  and 
there  with  force  and  arms,  to  wit:  with  sticks,  axes  and 
other  offensive  weapons,  unlawfully,  riotously  and  routously 
did  violently,  forcibly,  injuriously,  and  with  strong  hand 
keep  out,  and  still  keep  out,  to  the  great  damage  of  the  said 
William  H.  Pope,  and  against  the  peace  and  dignity  of  the 
State." 


\^ 
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Upon  the  trial  of  this  indictment,  the  jury  returned  the  fol-  June  1839 
lowing  special  verdict,  to  wit:  *'  That  on  the  first  day  of  J*^- xh7"stato 
nary,  1838,  the  defendant,  Curtis,  was  and  continually  since  v 
hath  been  the  lessee,  for  a  term  of  years,  lawfully  in  posses-  ^"'^J* 
sion  of  a  certain  tract  or  parcel  of  land  near  the  City  of  Ra- 
leigh, and  there,  durins:  all  the  time  aforesaid,  kept  a  board- 
ing school  for  boys.  On  this  land  were  several  large  build- 
ings, in  one  of  which  the  said  Curtis  and  his  family  resided 
as  their  dwelling  house,  and  others  were  used'for  the  accom- 
modation of  the  scholars;  and  there  was  also  a  small  out- 
house famongst  others)  containing  two  rooms,  situated  in  the 
yard  or  curtilage  inclosing  the  said  dwelling  house  and  pu- 
pils' houses,  but  the  said  outhouse  was  not  connected  with 
the  said  dwelling  house  by  any  common  roof  or  covering, 
but  the  door  of  the  said  outhouse  opened  into  the  yard — ^that 
this  outhouse  had  been  originally  built  and  used  for  recita- 
tion rooms  for  the  pupils,  but  after  the  completion  of  the 
buildings  for  their  accommodation,  was  used  for  lodging 
rooms  by  the  servants  attached  to  the  establishment;  that 
some  time  in  the  said  month  of  January,  the  said  Curtis  be- 
ing such  lessee,  and  keeping  said  school  as  aforesaid,  hired 
the  said  William  H.  Pope,  in  the  indictment  mentioned,  as  a 
servant  and  steward  for  the  residue  of  the  year  at  $ 
per  month  as  his  wages — it  being  underbtood  that  he  was 
likewise  to  be  furnished  with  board  and  lodging  suitable  to 
his  station  in  the  family,  though  no  express  engagement  was 
made  therefor.  For  two  years  previous  to  the  year  1838, 
the  said  Pope  had  held  the  same  situation  of  servant  in  the 
same  school  then  kept  by  other  proprietors,  and  occupied  one 
of  the  rooms  in  the  said  outhouse  during  that  period  as  his 
lodging  room.  And  the  said  Pope,  by  the  permission  and 
assent  of  the  said  Curtis,  (after  his  employment  by  Curtis  as 
aforesaid,)  occupied  the  same  room  of  the  said  outhouse  as 
bis  lodging  room,  and  so  continued  to  occupy  it  until  his 
removal  therefrom  as  hereinafter  stated,  the  other  room  in 
the  said  outhouse  being  unoccupied;  that  the  said  Pope  did 
not  rent,  lease,  or  hire  the  said  room  of  the  defendant  Curtis, 
nor  make  any  engagement  for  the  use  or  occupation  ot  the 
same,  but  merely  used  it  in  his  character  of  steward  and  ser- 
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June  1839  vant  as  aforesaid,*  that  on  the  23rd  day  of  October,  1838,  the 

The  State  ^*^^  Curtis  having  discovered  that  the  said  Pope  had  sold 

▼      certain  small  articles  to  some  of  the  pupils  contrary  to  a 

Cum«    j|2]g  ^f  ii  J3  school,  dischara:ed  him  from  his  situation  as  stew- 
et  ai.  »  c 

ard  and  servant,  and  ordered  him  to  leave  the  premises:  the 
said  Pope,  after  he  was  so  out  of  his  said  employment  in  the 
service  of  the  defendant,  Curtis,  continued  to  occupy  the  said 
room,  alleging  as  a  reason  for  not  leaving  it  as  required,  that 
he  was  building  a  house,  and  until  that  was  completed,  he 
could  not  remove  as  he  had  no  place  in  which  to  deposit  and 
secure  his  bed  and  other  articles  which  were  in  the  said 
room;  that  on  the  day  mentioned  in  the  indictment,  the  de- 
fendant, Curtis,  accompanied  by  the  other  defendants,  one  of 
whom  was  an  assistant  teacher,  and  the  other  a  boarder  of 
the  said  Curtis,  went  to  the  said  room,  and  required  the  said 
Pope  immediately  to  remove  therefrom,  to  which  Pope  re- 
plied he  could  not  remove  until  the  next  succeeding  Monday, 
when  he  promised  chat  he  would  go  out.  Curtis  told  him 
he  must  go  out  before  the  night  of  that  day,  as  he  would  not 
permit  him  on  any  account  to  remain  on  his  premises  another 
night.  On  this,  Pope  came  out  of  the  room,  locked  the  door, 
and  put  the  ,key  in  his  pocket.  Curtis  demanded  the  key, 
which  Pope  refused  to  give  up,  and  thereupon  the  defendant, 
'  ,Rowe,  told  him,  cost  what  k  might,  even  if  it  were  a  thous- 
and dollars,  he  must  leave  that  very  day,  and  ordered  an  axe 
and  chisel  to  be  brought,  and  the  same  being  brought,  the  de- 
fendants therewith  forced  Ihedooropen,  took  it  fromitshinges* 
forced  out  the  window  sashes,  and  removed  both  the  door 
and  windows  from  the  said  room;  that  the  said  Pope,  so  soon 
as  the  axe  was  brought,  and  the  defendants  had  commenced 
forcing  the  door,  left  the  premises;  and  on  his  return,  an  hour 
afterwards,  the  door  and  windows  being  removed,  and  he  by 
reason  thereof  unable  to  occupy  the  room,  proceeded  to  re- 
move, and  did  remove,  his  bed  and  other  articles  therefrom. 
And  whether,  upon  the  whole  matter,  the  defendants,  or 
either  of  them,  are  or  is  guilty,  the  jury  is  ignorant,  and  pray 
the  order  of  the  Court;  and  if  the  Court  shall  be  of  opinion 
that  they  are  or  either  of  them  is  guilty,  then  the  jury  find  him 


OF  NORTH  CAROLINA.  225 

or  them  guilty  of  the  matters  in  the  said  indictment  charged;  J^ne  1839 
otherwise,  they  find  the  defendants  not  guiltv."  The  State 

His  Honor,  being  of  opinion,  upon  this  verdict,  thai  the  de-        v 
fendants  were  guilty  in  law,  pronounced  a  judgment  agaitist    ^"'*J* 
them,  from  which  they  appealed. 

Badger  for  the  defendants. 

The  Attorney  Oeneral  for  the  State. 

RuFFiN,  Chief  Justice.  The  indictment  does  not  charge 
any  injury  to  the  person  of  the  prosecutor.  Nor  is  it  framed 
under  the  statutes  of  forcible  entry  and  detainer;  and  it  is  ad- 
mitted that  it  could  not  have  been  so  framed,  for  the  want  of 
any  estate  in  the  prosecutor.  It  is  then  merely  an  indict- 
ment, at  common  law,  for  a  forcible  entry  into  a  dwelling* 
house  in  the  possession  of  Pope  and  expelling  him  therefrom. 
The  verdict  finds  an  entry  and  expulsion  in  such  a  manner 
as  to  make  the  defendants  guilty,  in  our  opinion,  provided 
the  house  was  in  law  tlie  dwelliug  house  of  the  prosecutor. 
We  think,  however,  that  it  was  the  dwelling  house  of  Mr. 
Curtis,  and  in  his  possession,  both  according  to  legal  intend- 
ment and  the  common  understanding  of  the  country;  and 
therefore,  that  it  was  not  in  the  possession  of  Pope. 

The  rule  upon  this  subject  is  laid  down  in  ^neral  and  ve-T^e®^" 

"^  •'  '^^  pmion  of 

ry  plain  terms  by  Mr.  East,  P.  C.  600.   ^  If  a  person  occupy  ftjr?antii  is 
a  dwelling  house  as  the  5iervant  or  part  of  the  family  of  an-  but  M^Mnr- 
other,  it  is  the  occupation  in  law  of  such  other  person,  and  J!^n^,IJ!^ 
must  be  so  laid  in  the  indictment.^'    The  reason  must  be '*>«•»•  «>••- 
clear  to  every  mmd.    The  occupation  of  servants  is  not  m<o  therefore  it 
jure,  but  as  servants  and  representing  their  master;  and  there- JJJ^jjJfn^Ji 
fore,  it  is  the  occupation  of  the  proprietor  himself.    There  gj^P|^j^*°^ 
may  be  cases  in  which  the  master  lets  to  his  servant  a  tene- ihere  m*^ 
ment  or  part  of  his  premises  6n  rent,  in  which  the  house  and  IjJi.ith  ule"* 
possession  would  be  properly  laid  as  those  of  the  servant;  for  ™*'^  ^^\ 
although  the  relation  of  master  and  servant  existed  between  nn?  «  te»e- 
those  parties,  yet  that  pf  landlord  and  tenant,  quoad  the  prem-  pn^  of  hu 
ises  let,  also  existed.    And  even  where  there  is  no  stipulation  II!!!™|!f*  ^ 


in 

for  rent,  ypt  the  premises  occupied  by  the  servant  may  be  so  «^'«»«h  *•»• 
far  removed  and  distinct  from  those  in  the  personal  occupa-  powet^on 
tion  of  the  master,  that  they  may  be  deemed  and  stated  to  be  ^i^^i  j 
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June  1839  jn  the  possession  of  the  servant,  in  an  indictment,  for  instance, 

The  Sute  ^^'  burglary.    It  would  seem  from  some  adjudications,  that 

y        in  this  last  case  it  may  be  laid  either  way.    But  in  treating 

Curtis    ji^g  roaster's  house,  occupied  by  the  servant,  as  the  servant's 

—  house  in  any  case,  there  is  manifestly  a  departure  from  the 

ofihe^ter^  general  nile  quoted;  and  therefore  those  cases  are  to  be  re- 
^nt  garded  as  exceptions,  founded  on  particular  circumstances, 

where^h^re  There  isj  howcver,  no  fact  or  circumstance  to  bring  this  case 
iatron*fo?""  within  the  reason  of  any  exception  hitherto  admitted;  but  ev- 
rent.jrenhcery  thiuff  to  make  it  fall  under  the  operation  of  the  sfeneral 
occupied  by  principle.  The  house  in  question  is  within  the  curtilage  and 
in«y  be^iw^  is  parcel  of  the  premises  belonging  to,  and  actually  occupied 
imrTrnrt^y'  Mr.  Curtis.  It  had  not  been  let  to  Pope  at  a  rent.  Nay, 
from  those  the  jury  find  that  there  was  no  engagement  of  any  sort  for 
■onai^Scu- Pope's  use  and  occupation  of  this  house  in  particular,  and 

the' marter  ^^^'  ^^  "  '"^^^'y  "^  ^^e  lodging  Toom  in  his  character  of 
ihiit  they  '  servant."  It  is  obvious,  therefore,  that  Pope  was  put  to  lodge 
deemet]  and  in  the  room  at  the  mere  will  of  his  master;  and  that  this  was 
iJr^the^po^f^'^  the  more  convenient  performance  of  the  service  to  be  ren- 
■^•Bsion  of    dered  by  him  as  a  dotaestic,  and  for  that  reason  only.  There 

the  semint 

in  an  indictl  was  HO  severaiicc  of  this  from  the  other  parts  of  the  premises; 
ItiTnoel^'^for  and  wc  think  clearly,  that  Pope  had  no  possession  of  his  own^ 
^oai'd^Mem  ^^^  ^^^^  ^^®  posscssiou  as  Servant,  was  just  as  much  the  pos- 
irom  tome  session  of  his  master,  as  if  they  had  occupied  separate  rooms 
tioi?s  'that  under  the  same  roof.  Rex  vs.  The  inhabitunts  of  CheshirCj 
c°,f  *itw/.^  1  Barn.  &  Aid.  ATZ—Stockles'  and  Edwards'  case,  2  Leach 
be  laid  ciih-  c.  C.  1015,  and  R,  &  R.  C.  C.  185.     In  the  latter  case,  Loid 

w  wav 

Bat  these  Ellenborough  remarks,  that  a  servant  who  lived  with  his 
cases  are  10  family  in  particular  rooms  of  his  master's  house  by  his  leave, 

be  regarded         ,,..  ...  ,  -ri 

as  except!-  could  notmamtain  trespass  against  his  employers,  if  the/  en- 
on*ii°rtieu^  ^^^^cd  the  rooms  without  his  consent;  and  he  asks  "  does  a 
^^^^j^"*"  gentleman,  who  assigns  to  his  coachman  the  rooms  over  his 
stables,  thereby  make  him  a  tenaht?"    In  the  same  case, 
Mansfield,  Chief  Justice,  uses  this  language,  "  many  ser- 
vants, as,  for  instance,  porters  at  park  gates,  have  rooms  as- 
signed to  them  to  live  in;  and  surely,  if  a  master  choose  to 
turn  away  his  servant,  it  does  not  follow  that  he  cannot  evict 
him  until  the  end  of  the  year."    A  very  common  instance  of 
^his  relatioB  in  this  State  exists  in  the  case  of  employer  and 
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overseer.    Certainly,  it  has  never  been  understood  among  us,  June  18^ 
when  a  planter  places  an  overseer  on  his  plantation  to  super- ^^^^  g.  ^" 
intend  his  operations  and  hands  there,  that  he  puts  him  into        r 
possession  as  against  himself,  so  that  he  cannot  turn  him  oflf    ^'^'^l* 
during  the  year,  but  that  the  overseer  may  remain  against  the 
will  of  the  master  in  possession,  perhaps,  of  the  only  house  J^*)|^^*"^^ 
fit  for  the  occupation  of  a  second  overseer  or  of  the  owner  him-  **;*•  ^^^^^*  »• 

'^  placed  ou 

self.   On  the  contrary,  it  is  clear  law  and  universally  receiv- pUntation, 
ed,  that  the  houses  on  the  plantation  are  as  much  in  the  pos-  pat  into  " 
session  of  the  owner,  as  the  plantation  itself,  or  the  hands,  J^^'^YiItt" 
provisions  or  horses  on  it;  and  it  would  work  an  intolerable  hi«  empiov- 

.  ,  1    -I       .  .1  er;  but  Iho 

inconvenience  to  employers  and  detriment  to  agriculture,  to  latter  may, 
hold  otherwise.     The  redress  of  the  overseer  is  by  action  on  pro^J.tum 
the  contract  of  the  employer,  and  hot  by  holding  over  that  ^^^^^jj;^*"^ 
which  was  never  in  his  possession  for  an  instant,  but  as  the  from  the 
servant  and  agent  of  his  employer.    So,  in  the  present  case,  whch  he 
Mr.  Curtis  never  parted  from  or  lost  his  possession;  and,  con-®**"^*^*" 
sequently,  the  house  was  never  in  possession  of  Pope.  When  The^redreat 
Mr.  Curtis  dismissed  the  man  from  his  service,  he  had  a  right  aeer  is  b^ 
also  to  exclude  him  from  his  premises;  provided,  as  in  this  the  comn^t 
case,  he  did  so  without  injury  to  his  person  or  other  breach  p[ovw,  ami 
of  the  peace.  ?o^V  *»<>•«*- 

For  these  reasons,  the  judgment,  in  the  opinion  of  this  tiMt  whieh 
Court,  is  erroneous;  and  the  usual  certificate  must  be  sent hiBnot^i^- 
down,  in  order  that  judgment  may  be  entered  on  the  special  g.^nt^'bm  as 
verdict  for  the  defendants.  the  seryant 

and  a^ent  of 
■n        r^  .     ,  -his  employ- 

Feb  Curiam.  Judsrment  reversed.        er.         * 
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Jane  1839  JOHN  HOUGH  vi.  JAMES  HORN  et  al.  ADM'RS  of  JIUGH  E. 
HORN. 

Hougrh 

V  Where  a  grant  calld  for  a  certain  coarse  from  one  comer  to  another,  wLth« 
Uornetal.  ^^^  saying  by  a  line  of  marked  trees,  and  the  corners  are  both  estab- 
lished, the  direct  line  from  the  one  corner  to  the  other  is  the  boundary « 
althoagh  there  may  be  a  line  of  marked  trees  between  the  comers,  but 
varying  in  some  places  from  the  direct  line:  but  if,  in  the  description, 
a  line  of  marked  trees  be  called  ipr  in  addition  to  the  course,  the  Una 
of  marked  trees  is  then  to  be  followed  though  variant  from  the  course^ 
When  a  certain  course  is  called  for  in  a  grant  along  a  public  road  from 
one  corner  to  another,  and  the  corners  are  identifiedf^the 'public  road  is 
the  boundary  though  varying  from  the  course;  and  iTlhere  be  two 
tracks  of  the  road  for  part  of  the  distance,  it  is  a  question  for  the  jurj 
to  ascertain  which  track  was  the  public  road  at  the  time  of  the  grant. 

i  This  was  an  action  of  trespass  qvare  claxjsum  fre- 
QiT,  tried  at  Anson,  on  the  last  circuit,  before  his  Honor  Judge 
Pearson.  The  plaintiff  alleged  trespasses  at  two  different 
places.  As  to  the  first,  the  evidence  necessary  to  be  stated 
was  a  grant  to  Hezekiah  Hough,  dated  in  1790,  and  a  regu- 
lar deduction  of  title  from  the  s«iid  Hough  to  the  plaintiff. — 
The  second  call  in  the  grant  was  from  a  pine  comer  N.  10* 
W.  one  hundred  and  fifty  chains  to  a  pine  corner.  Both, 
these  corner  trees  were  identified  and  admitted.  The  de- 
fendants' intestate  claimed  a  tract  of  land  adjoining  the  plain* 
tiff's  on  the  East,  for  whicli  he  produced  a  grant  to  one  Kir- 
by,  dated  in  1792,  and  deduced  a  regular  chain  of  title  to 
f  himself.  The  third  call  in  the  grant  to  Kirby,  was  from  a 
'  black  jack  in  Hough's  line,  then  with  his  line  S.  10'  E.  a 
certain  number  of  chains  to  a  pine,  Hough's  comer,  &c, — 
The  plaintiff  proved  by  one  Hezekiah  Hough,  Junior,  who 
was  present  when  the  survey  was  made  upon  which  the 
grant  to  Hezekiah  Hough,  Senior,  issued,  that  the  surveyor 
marked  line  trees  from  the  one  pine  corner  to  the  other  pine 
corner,  and  that  the  trees  so  marked  were  stiil  standing.  It 
was  also  proved  that  some  of  these  line  trees  were  blocked^ 
and  corresponded  in  age  with  the  grant.  It  was  also  in  proof 
that  the  course  called  for  in  the  grant  would  lead  directly 
from  the  one  pine  corner  to  the  other,  leaving  the  line  of 
marked  trees  a  little  to  the  East;  that  for  one  hundred  and 
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fifty  or  two  hundred  yards,  the  direct  line  pursuing  the  Jane  1839 
course,  corresponded  very  nearly  with  the  marked  trees,  af-    u^^^j^ 
ter  which  the  direct  line  left  the  marked  line  of  trees,  leaw       y 
ing  the  trees  standing  at  difiereut  and  varying  distances  from  IIo™«*«l' 
it;  that  the  marked  line  thus  formed  a  zigzag  course  for  the 
greater  part  of  the  distance,   until  it  approached  the  other 
comer,  when  it  got  back  so  as  again  to  correspond  with  the 
direct  line  indicated  by  the  course  called  for,  and  thus  lead  to 
the  corner.    The  trespass,  which  consisted  in  cutting  trees 
&c.,  was  between  these  two  lines.     The  plaintiff  insisted 
that  he  had  a  right  up  to  the  line  of  marked  trees,  while  the 
defendant  contended  that  he  had  a  right  to  go  up  to  the  di- 
V  rect  line  indicated  by  a  straight  course  from  corner  to  corner.  / 

As  to  the  second  trespass,  the  plaintiff  offered  in  evidence  , 

a  grant  to  himself  dated  in  1800,  which  lapped  over  and 
covered  a  part  of  the  defendant's  tract  of  land  on  the  north. 
To  present  the  question  arising  on  this  part  of  the  case  it  is 
only  necessary  to  give  one  call  of  the  gratit  to  Kirby,  dated 
in  1792,  under  which  the  defendant  claimed,  to  wit:  the 
course  from  a  black  jack  corner,  on  the  side  of  the  public 
road;  then  with  the  public  road  N.  SO"*,  W.  one  hundred 
chains  to  a  black  jack  corner  on  the  side  of  said  road  in  He- 
zekiah  Hough's  line,  then  with  his  line  ice.  These  two 
black  jack  corners  were  identified.  The  defendant  proved 
that  there  was,  at  the  date  of  his  grant,  and  had  been  for 
some  years  before,  a  public  road  leading  from  one  black  jack 
corner  to  the  other,  that  this  road  was  kept  up  many  years 
aflerwards,  and  that  although  it  had,  for  some  years  past, 
been  discontinued,  and  a  nearer  road  opened,  yet  the  traces 
of  the  old  road  were  still  left,  and  could  be  easily  followed; 
that  in  one  place  in  going  down  a  hill,  the  road  divided  and 
formed  two  tracks  for  some  distance,  when  the  two  came 
together  again.  It  was  doubtful  from  the  evidence,  which  of 
these  tracks  was  the  public  road  in  1792.  A  direct  line 
from  comer  to  corner  left  the  road  including  both  branches 
of  it  a  small  distance  to  the  north.  The  line  indicated  by 
the  course  mentioned  in  the  grant,  starting  at  the  first  comer 
would  also  leave  the  road  to  the  north,  but  would  not  stiike 
he  second  comer,  missing  it  by  some  thirty  or  forty  yards. 
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Jane  1839  The  trespass  which  consisted  in  cutting  trees  and  the  like 

Hq^^^   ^as  between  the  direct  line  from  corner  to  corner  and  the 

▼       road,  and  also  between  the  two  branches  of  the  road*     The 

Horoetal.  plaintiff  insisted  that  the  defendant's  title  reached  only  to  the 

direct  line  from  comer  to  corner;  while,  on  the  other  hand, 

the  defendant  insisted  that  he  had  a  right  to  go  with  the  road. 

Upon  the  first  question,  his  Honor  charged  "  that  where 
both  corners  were  known  and  identified,  and  the  grant  did 
not  call  for  a  line  of  marked  trees,  the  grant  run  in  a  straight 
line  from  comer  to  corner — the  course  mentioned  in  the 
^rant,  and  the  marked  line  trees  being  regarded  only  as 
means  to  find  the  corner;  that  this  case  was  entirely  differ- 
^r\t  from  the  rases  relied  on  by  the  plaintiff's  counsel,  for  in 
those  cases,  one  corner  being  known,  the  object  was  to  find 
the  other  which  was  unknown,  and  the  line  of  marked  trees 
beinor  the  most  certain  means  of  ascertaininof  the  unknown 
corner,  controlled  the  course  when  they  happened  to  differ; 
but  that  when  both  corners  were  known,  the  grant  pursued 
a  straight  line  from  corner  to  corner,  and  did  not  turn  about 
from  tree  to  tree  as  they  happened  to  be  marked;  that  line 
trees,  particularly  *side  line  trees,'  as  surveyors  call  them, 
were  intended  to  indicate  near  where  the  line  was;  in  the 
same  way  that  a  pointer  indicates  near  Where  the  corner 
stands.  That  where  a  grant  called  for  a  corner,  and  then  a- 
long  a  line  of  marked  trees  to  another  corner,  the  grant  would 
then  pursue  the  line  of  marked  trees,  because  they  were  then 
not  simply  a  means  to  find  the  corner,  but  an  essential  part 
of  the  boundary." 

Upon  the  second  question,  the  jury  were  charged;  '<  that  as 
the  defendant's  title  called  from  the  first  corner  with  the  pub- 
lic road  to  the  other  comer,  his  grant  pursued  the  road,  and 
not  a  direct  line  from  corner  to  corner,  as  the  road  was  an 
essential  part  of  the  boundary.  And  that  if  the  jury  were 
satisfied  that  the  road  spoken  of  by  the  witnesses  was  the 
public  road  called  for  in  the  defendant's  grant,  he  would  be 
•  entitled  to  their  verdict  so  far  as  the  trespass  between  the  di- 
rect line  and  the  road  was  concerned:  That  as  to  the  tres- 
pass between  the  two  branches  of  the  road,  if  the  jury  were 
aatisfied  from  the  evidence  that  the  northern  branch  was  the 
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public  road  in  1792,  and  was  the  road  called  for  in  the  de-  Jme  ISSP* 

fendant's  grant,  they  would  find  for  him;  but  if  they  were  ~TI      ~ 
not  satisfied  that  the  north  branch  was  the  public  road  at    '^^^f^^ 

that  time,  then  the  defendant  would  be  liable  for  the  trespass  HometaL 
between  the  two  branches  of  the  i^ond."    A  verdict  was  re- 
turned for  the  defendant,  upon  which  he  had  judgment,  and 
the  plaintiff  appealed. 

No  counsel  appeared  for  the  plaintiff  in  this  Court. 

Mendenhall  for  the  defendant. 

.  DANfEL,  Judge.     The  law  arising  on  both  points  in  this* 
cause,  was,  we  think,  correctly  stated  by  the  judge  in  his 
charge  to  the  jury.    The  opinion  of  the  Superior  Court,  and 
the  reasons  for  it,  as  contained  in  the  case,  are  adopted  by, 
this  court  as  its  opinion,  and  the  judgment  is  affirmed. 

Per  Curiam.  Judgment  affirmed* 


BENJAMIN  RUN  YON  w.  THOMAS  H.  LEARY. 

Where  a  yendor  and  parchaser  contracted  fof  a  life  estate  in  certaia 
slavef*,  at  a  fair  price  for  such  interest,  under  the  supposition  that  the 
Yondor  was  entitled  to  no  greater  estate  in  the  slaves,  and  the  vendor 
executed  a  hill  of  sale  conveying  *«  all  his  right,  title  and  interest  in 
and  to  the  slaves**  to  the  purchaser,  and  it  turned  out  that  the  vendor 
-was  entitled  to  an  absolute  interest  in  them,  which  was  ten  times  the 
value  of  the  life  elitate,  t^  was  heidy  in  a  suit  at  law  in  the  lifetime  of 
the  vendor,  by  the  creditors  of  the  vendor,  impeaching  the  conveyance 
for  fraud,  that  the  mistake  might  be  shown  by  parol  testimony,  and 
that  the  conveyance  was  not  fraudulent  and  void  as  to  such  creditors. 

This  was  an  action  of  detinue  for  several  slaves  in  the 
possession  of  the  defendant.  Plesi— -non  detinet — ^upon  which 
issue  was  joined,  and  the  case  tried  at  Pitt,  on  the  last  circuity 
before  his  Honor  Judge  &ailet. 

The  case  was  as  follows:  Sally  Leary  was  the  owner  of 
the  slaves  iii  question,  and,  being  about  to  intermarry  with 
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June  1839  Thomas  J.  Charlton,  by  an  indenture,  to  which  she,  the  in* 
~  tended  husband  and  the  present  defendant  were  parties,  she 

V  .  conveyed  the  slaves  by  way  of  marriage  settlement  to  the  de- 
^^^^*  fendant,  as  a  trustee,  upon  several  trusts;  amongst  others,  up- 
on trust,  after  the  marriage,  for  the  intended  husband  during 
his  life,  and  after  his  death  for  the  wife,. the  children  of  the 
marriage,  and  other  persons.  The  marriage  took  place  in 
March,  1827;  and  the  deed  was  proved  in  June  following, 
but  was  not  registered  until  March  22nd,  1830.  From  the 
marriage  up  to  the  19th  of  July,  1837,  Mr.  Charlton  bad  the 
possession  and  profits  of  the  slaves,  with  the  consent  of  the 
defendant.  On  that  day,  he  contracted  to  sell  to  the  defend- 
ant, Leary,  all  his  interest  in  the  slaves,  at  the  price  of  $400. 
Both  of  those  parties,  under  the  advice  of  counsel,  then  be- 
lieved Charlton's  interest  to  be  only  an  estate  for  his  life;  and 
the  price  agreed  on  was  the  full  value  of  such  an  estate. 
^  Counsel  then  prepared,  and  Charlton  executed,  a  bill  of  sale, 

conveying  <^all  hisright,  title  and  interest  in  and  to  the  slaves," 
describing  them  by  name  and  as  being  the  same  negroes 
which  were  settled  upon  the  marriage.  Leary  paid  Charlton 
the  said  sum  of  $400,  and  it  was  applied  towards  the  pay- 
ment of  Charlton's  debts. 

At  the  time  of  the  sale,  the  whole  value  of  the  slaves  in 
absolute  property  was  four  thousand  dollars;  and  Charlton 
was  then  insolvent,  and  sued  by  the  Bank  of  the  State  of 
North  Carolina  and  the  Bank  of  Cape  Fear,  as  surety  for  in- 
solvent principals  to  tho  amount  of  $25,000:  In  August, 
1837,  judgments  were  rendered  in  those  suits  and  executions 
issued,  under  which  these  negroes  were  sold  and  purchased 
by  the  plaintiff.  Mr.  Charlton  is  still  living.  His  Honor 
instructed  the  jury,  that  if  Leary  intended  bona  fide  to  buy 
a  life  estate  in  the  negroes  and  Charlton  intended  to  convey 
a  life  estate  only,  as  the  price  was  a  full  consideration  for  such 
an  estate,  the  conveyance  was  good  against  Charlton's  credi- 
tors, although  the  deed,  in  law.  conveyed  the  absolute  and 
entire  interest.  There  was  a  verdict  and  judgment  for  the  de- 
fendant, and  the  plaintiff  appealed. 

Badger  and  J.  H.  Bryan  for  the  plaintiff 

Iredell  for  the  defendant. 
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RuppiN,  Chief  Justice,  after  stating  the  case  as  above,  pro-  June  1839 
ceeded  as  follows:    It  seems  to  us  that  the  correctness  of  the  Z 

RuDYon 
instructions  cannot  be  questioned.    The  plaintiff  contended      y 

that  the  settlement  was  void  for  want  of  due  registration;  so  Leaiy. 
that,  as  to  his  creditors,  the  legal  estate  vested  in  the  husband 
jure  mariti.    Now,  admitting  that  to  be  so,  then  Charlton 
contracted  to  sell  to  the  defendant  an  estate  for  life,  and  this 
contract  is  found  to  be  on  a  fair  price  and  bona  fide;  and 
thus  far  there  is  no  fraud,  and  Charlton's  creditors  would  be    - 
bound  as  well  as  himself.    But,  it  is  said,  that  Leary  took  a 
bill  of  sale  for  the  entire  estate,  and  that  conveyance  must  be 
deemed  fraudulent.    It  is  granted,  that  there  would  be  a  pre- 
sumption against  it,  if  we  were  not  otherwise  informed  what 
the  parties  contracted  for,  and  why  they  so  contracted.   Mat- 
ter de/iors  the  deed  may  be  resorted  to  for  the  purpose  of  re-  y^^^  ^ 
pelling,  as  well  as  founding,  an  imputation  of  fraud.    When  *»»•# adecd 
we  learn  the  whole  truth  in  this  case,  the  presumption  from  sorted  to 
the  form  of  the  bill  of  sale  is  rebutted.    Had  it  been  known  ^',fo*f^ 
that  Charlton  had  the  absolute  estate,  the  deed  would  doubt-  p«">ng.  »• 
less  have  been  expressed  in  terms  more  restricted  and  suited  fouDding, 
to  pass  the  life  estate  only.     But,  the  mistake  as  to  the  extent  Jon'of'*^* 
of  his  interest  caused  also  the  mistake  in  drawing  the  bill  of  *™°^ 
sale;  in  which  general  terms  are  used  instead  of  such  as  would 
accurately  describe  the  interest  the  one  party  intended  to  part 
from,  and  the  other  expected  to  get,  by  that  instrument.    It 
was  clearly  a  mistake,  and  nothing  more.    It  cannot  be 
turned  into  a  fraud,  and  thus  avoid  the  contract  altogether. 
The  title  is  good  for  the  life  of  Charlton  at  the  least;  and  that 
is  a  sufficient  answer  to  this  action.      How  the  conveyance 
might  be  treated  in  another  jurisdiction,  or  how  it  might  be 
treated  at  law,  if  set  up  after  the  death  of  Charlton,  are  not 
questions  proper  to  be  now  considered.    Our  duty  is  to  say, 
that  in  the  present  state  of  things,  the  judgment  must  be  af- 
firmed. 

r 

Per  Curiam «  Judgment  affirmed. 
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June,  1639  WILLIAM  W.  WELLBORN  vs.  JAMES  JAMES. 


Wellborn  Wliere  a  bond  wae  given  to  secure  the  payment  of  a  certain  sun  at  a 
T  particular  day,  which  sum  was  stated  to  be  in  part  for  a  tract  of  land, 

James.  ^i^d  ^  condition  was  annexed  that  the  obligee  ^hpuld  keep  tlie  obligor 

*<  indemnified  as  to  the  heirs"  of  a  certain  person,  it  was  held  that  as 
the  money  was  payable  at  a  particular  day,  and  the  indemnify  provided 
for,  indefinite  as  to  time,  the  indemnity  was  not  a  condition  precedent 
to  the  payment  of  the  money. 

This  was  an  action  of  debt,  upon  a  bond,  in  these  words: 

"  Three  years  after  date,  I  promise  to  pay  unto  "William 
W.  Wellborn,  his  heirs  or  assigns,  one  thousand  dollars,  in 
current  bank  notes  of  the  State  of  North  Carolina,  for  value 
received,  a^  witness  my  hand  and  seal,  this  15th  of  Septem- 
ber, 1831:  Provided  I  maintain  the  right  and  possession  of 
the  tract  of  land  for  which  this  note  is  in  part  given;  and  in 
the  event  of  my  being  subjected  to  costs  of  any  suit  or  suits 
legally  brought  for  said  lands,  by  adverse  cjaiinants,  the  a. 
moimt  of  said  costs  is  to  be  deducted  from  the  above  amount, 
and  the  balance  not  to  be  paid  until  said  suit  or  suits,  as  the 
case  may  be,  are  decided;  also  the  said  Wellborn  is  to  keep 
me  indemnified  as  to  the  heirs  of  Montgomery. 

[Signed]  James  James,  (Seal.) 

Test,  N.  Cannon." 

The  defendant,  aniong  pther  pleas,  pleaded  non^^^/oc/um, 
upon  which  the  cause  was  tried  at  Wilkes,  on  the  last  circuit, 
before  his  honor  Judge  Nash.  Upon  the  trial,  after  the 
plaintiff  had  proved  the  execution  of  the  bond  and  submitted 
his  case,  the  defendant  moved  the  court  for  a  nonsuit,  upon 
the  ground  that  the  bond  contained  a  condition  precedent  of 
which  the  plaintiff  had  not  proved  the  peformance,  to  wit: 
the  last  clause  of  the  bond,  "  also  said  Wellborn  is  to  keep  me 
indenmified  as  to  the  heirs  of  Montgomery."  The  court  re- 
fused the  nonsuit,  and  there  being  no  other  evidence  given  on 
either  side,  the  jury  returned  a  verdict  for  the  plaintiff,  and 
the  defendant)  after*an  ineffectual  motion  for  a  new  trial,  ap- 
pealed. 

No  counsel  appeared  for  the  defendant  in  this  court* 

D.  F*  Caldwell  for  the  plaintiff. 
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Daniel,  Judge.       The  action  is  brought  to  recover  the  Ju^e,  1839 
sum  of  money  mentioned  in  the  body  of  the  bond.     ,  This  "T       ~ 
sum  was  p^iyable  at  a  particular  day.    The  condition  annex-    et  al. 
ed,  that  the  plaintiff  should  keep  the  defendant  indemnified  as       Y^ 
to  the  heirs  of  Montgomery,  is  indefinite  as  to  time;  it  is  notion's  heirs 
a  condition  precedent  to  the  payment  of  the  money.    It  was    ©t  al. 
inserted  for  the  benefit  of  the  defendant;  and  if  he  had  been 
evicted  by  the  heirs  of  Montgomery,  by  a  better  title,  he  might 
have  plead  that  fact  specially  in  bar.     As  that  event  has  not 
occurred,  there  is  nothing  to  prevent  the  plaintiflf's  recover- 
ing his  debt,  and;nterest  on  the  same,  from  the  day  it  should 
have  been  paid.     What  remedy  the  defendant  may  have,  if 
the  heirs  of  Montgomery  should  hereafter  disturb  him,  it  is 
now  unnecessary  to  decide.     The  judgment  is  affirmed. 

Per  Curiam.  Judgment  affirmed. 


DEN  ON  DEM.  OF  PARMELIA  CLEMENTS  etal.  w.  HADRI- 
ANUS  VAN  NORDEN'S  HEIRS  etal. 

The  fixing  the  terms  on  which  an 'amendment  is  allowed,  is  a  matter  of 
discretion  with  the  coort  which  allows  it,  and  is  not  the  proper  suhject 
of  appeal. 

Ejectment.  At  September  Term,  1838,  of  the  Su- 
perior Court  of  Law  for  Pitt  county,  the  attorney  for  the  le3- 
sors  of  the  plaintiff  moved  the  court  for  leave  to  amend  the 
declaration,  by  adding  a  new  count  on  a  demise  of  some  oth- 
er person,  'f^he  cause  had  been  pending  in  the  County  and 
Superior  Courts  from  February  Term,  1835,  of  the  County 
Court.  The  motion  for  the  amendment  was  resisted  t>n  be- 
half of  the  defendants,  unless  upon  the  condition  of  the  les- 
sors of  the  plaintiflP  paying  all  tlie  costs  incurred  in  the  cause 
up  to  the  time  of  granting  the  order.  Bis  honor  Judge 
Saunders,  however,  permitted  the  amendment  on  the  pay^ 
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Jane  1839  ment  of  the  costs  of  the  term  only.     From  this  order  the  de- 
^      j      fendants  were  permitted  by  his  Honor  to  appeal. 

T  Iredell  and  J.  H.  Bryan  for  the  defendants.  • 

Williams       7%^  Attorney  General  for  the  plaintifls'  lessors. 

Daniel,  Judge,  after  stating  the  case  as  above,  proceeded: 
The  act  of  Assembly  empowers  the  court  in  which  any  ac- 
tion shall  be  pending,  to  amend  any  proems,  pleading  or  pro- 
ceeding in  such  action,  either  in  form  or  substance,  for  the 
furtherance  of  justice,  on  such  terms  as  shall  be  just.  1  Rev. 
Stat.  ch.  3,  sec.  1.  It  was  discretionary  with  the  Superior 
Court  tofix  the  terms  on  which theamendment  was  to  be  per- 
mitted. The  exercise  of  this  just  discretion,  as  to  terms, 
vested  by  the  Legislature  in  the  Court  which  allows  of  a- 
mendments,  is  not  the  proper  subject  of  appeal.  The  dis- 
cretion as  to  just  terms  when  an  amendmentis  made,  is  left  by 
the  Legislature  solely  with  the  court  that  exercises  the  pow- 
er of  amendment.  This  court  has  no  criterion  or  standard 
to  ascertain  whether  the  discretion  exercised  by  the  Judge  be- 
low was  just  or  not  We  are,  therefore,  of  the  opinion  that 
this  appeal  must  be  dismissed. 

Per  Curiam.  Appeal  dismissed. 


ALLEN  BEVERLY  t».  JAMES  WiLLIAMSetal. 

A  witness  may  state  his  belief  as  to  the  identity  of  persons,  or  the  same- 
ness of  handwiiiing,  though  he  wiU  not  swear  positively  as  to  those 
facts;  and  the  degree  of  credit  to  be  attached  to  his  evidence  is  aqaes* 
tion  for  the  jury. 

This  was  an  action  of  trespass  vi  et  armis,  brought  to 
recover  damages  from  the  defendants  for  killing  a  slave  of 
the  plaintiff  named  Elias. 

Upon  the  trial,  at  Hertford,  on  the  last  circuit,  before  his 
honor  Judge  Saunders,  the  evidence  was,  that  some  of  the 
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• 

defendants  shot  arunawayslave  found  in  the  swamps  of  Gates  Jnne  1839 
county,  and  that  the  other  defendants  were  present  and  en-  7      ~ 
couraged  the  act  to  be  done.      A  question  arose  on  the  trial,      ^ 
whether  the  slave  which  had  been  killed  by  the  defendants,  Williaow 

fit  al 
was  in  fact  the  slave  of  the  plaintiff.  A  witness  was  exam- 
ined as  to  that,  and  stated  that  he  knew  the  plaintiff's  slave 
Blias,  and  that  he  had  seen  him  not  long  before  in  the  pos- 
session of  the  plaintiff:  that  be  saw  the  corpse  of,  the  slave 
that  was  killed  the  day  after  the  killing,  and  be  believed  it 
was  Elias,  but  could  not  be  positive.  He  was  asked  why? 
if  he  knew  the  slave.  He  said  the  negro  was  so  much  swol- 
len, that  he  could  not  swear  positively,  but  he  believed  then^ 
and  still  believed  it  was  the  plaintiff's  negro.  The  witness  - 
further  testified  that  he  lived  in  the  neighborhood,  and  more 
than  two  years  had  elapsed  since  the  killing,  yet  he  had  not 
since  seen  or  heard  of  the  negro  Elias. 

His  honor  charged  the  jury,  that  as  to  the  slave  killed  be- 
ing the  plaintifTs  slave,  that  was  a  question  of  identity:  that 
if  they  could  confide  in  the  belief  of  the  witness,  and  were 
satisfied  as  to  the  killing,  they  would  find  a  verdict  for  the 
plaintiff.  The  plaintiff  had  a  verdict  and  judgment,  and  the 
defendants  appealed. 

Iredell  for  the  defendants. 

Badger  for  the  plaintiff. 

Daniel,  Judge,  after  stating  the  case,  proceeded  as  follows: 
On  questions  of  identity  of  persons,  and  of  handwriting,  it  is 
every  day's  practice  for  witnesses  to  swear  that  they  believe 
the  person  to  be  the  same,  or  the  handwriting  to  be  that  of  a 
particular  individual,  although  they  will  not  swear  positive- 
ly; and  the  degree  of  credit  to  be  attached  to  the  evidence  is 
aquestion  for  the  jury.  1  Stark.  Ev.  153.  The  charge. of 
the  Judge  was  correct,  and  the  judgment  must  be  affirmol. 

Per  Curiam.  Judgment  ajSirmed. 
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Jane  1839  EDMUND  CLAYTON  vs.  ASA  D.  LIVERMAN. 


Olavton     '^^  delivery  of  a  paper  as  a  deed  may  be  either  actual  at  the  time  of 
T  the  makingr,  or  by  the  donee^s  taking  possession  of  it  as  a  deed  at  the 

Liverman,  time  of  the  making,  or  at  any  subsequent  time,  if  done  with  the  know- 
ledge and  consent  of,  the  makers.  But  where  there  were  neither  acts 
done,  nor  words  spoken  at  the  time  of  the  making,  from  which  a  delirery' 
of  the  paper  as  a  deed  to  the  donee,  or  to  any  person  for  him,  could  bo 
inferred,  and  the  possession  of  the  paper  by  the  donee  long  afterwards 
was  satisfactorily  accounted  for,  it  was  held  that  there  was  no  eridence 
of  a  delivery  to  be  left  to  a  juxy. 

'  This  was  an  action  of  detinue  for  three  slaves,  tried  be- 
fore his  honor  Judge  Saunders,  at  Tyrrel,  on  the  last  circuit 
The  plaintiff  claimed  the  slaves  in  question,  under  the  fol- 
lowing instrument,  which  he  contended  was  a  deed  of  gift: 

"  State  op  North  Carolina,  1 
Tyrrel  County.  J 

"  Know  all  men  by  these  presents,  that  I,  Patsey  Liver- 
man,  and  Sarah  Liverman,  of  the  aforesaid  county,  do,  for  the 
good  will  and  divers  of  good  causes  which  we  have  not  men- 
tioned, have  given  and  bequeathed  unto  Edmund  Clayton, 
the  following  articles,  viz.  first,  we  give  and  bequeath  fifty  a- 
cres  of  land,  which  we  purchased  of  Uriah  Spruill;  also  one 
negro  woman  named  Phillis,  one  girl  Ginney,  and  one  boy 
by  the  name  of  Robert;  to  have  and  to  hold  the  aforesaid  pro- 
perty at  our  death,  free  and  clear  from  any  entbralment  what- 
soever. In  testimony  whereof,  we  have  hereunto  set  our 
hands  and  seals,  this  28th  July,  1828. 

her 
Patsey  +.  Ljverman,  (Seal.) 
mark. 

her 
Sarah  +  Liverman,  (Seal.) 
mark. 

"  Signed,  sealed  and  delivered 

in  the  presence  of  us, 

Nancy  M'Clees. 
Charles  M'Clees." 

One  of  the  subscribing  witnesses  was  called,  and  testified 
that  he  wrote  the  instrument  at  the  request  of  the  makers,  and 
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read  it  over  to  them:  that  they  signed  it,  and  then  handed  it  back  June  1839 
to  him  to  witness;  that  he  did  witness  it,  and  then  either  hand-  "^ 
ed  it  back  to  them,  or  laid  it  on  the  table,  he  did  not  recollect      y 
which;   and  that  the  plaintiff  was  present  at  the  time.    The  Livennan* 
plaintiff,  at  that  time,  lived  with  the  makers,  who  were  his 
aunts,  and  was  their  manager  and  agent,  which  he  continued 
to  be  until  their  deaths.    He  then  took  possession  of  all  their 
property  and  effects.    The  paper  in  question  was  not  proved 
and  registered  until  after  the  death  of  the  makers,  which  was 
more  than  eight  years  after  the  date  of  the  instrument. 

For  the  defendant  it  was  insisted  that  the  paper  was  testa-* 
mentary,  and  did  not  operate  as  a  deed;  and  that  there  had 
been  no  delivery.  His  Honor  charged  the  jury  that  they 
must  be  satisfied  of  the  fact,  that  the  makers  of  the  paper  had 
delivered  it.  That  the  delivery  might  be  either  actual  at  the 
time  of  the  making,  or  by  the  plaintiff's  taking  possession  of 
it,  as  a  deed,  at  the  time  of  the  making,  or  at  any  subsequent 
time,  if  done  with  the  knowledge  and  consent  of  the  makers. 
That  if  the  paper,  after  being  witnessed,  had  been  returned 
to  the  makers,  and  they  had  held  it  until  their  deaths,  it  was 
not  a  delivery;  but  if  it  had  been  laid  on  the  table,  and  the 
plaintiff  either  then  or  at  any  subsequent  time  took  possession 
of  it  with  the  assent  of  the  makers,  it  was  a  delivery.  That 
it  was  necessary  that  something  should  be  said  by  the  makers, 
signifying  their  intention  to  deliver,  or  they  should  do  some 
act  with  an  intent  that  the  paper  should  be  delivered,  other- 
wise the  instrument  could  not  in  law  be  a  deed.  There  was 
a  verdict  and  judgment  for  the  plaintiff,  and  the  defendant 
appealed. 

A.  Moore  and  Heath  for  the  defendant,  first,  as  to  the  char 
racter  of  the  paper — ^whether  a  deed  or  will— referred  to  Al- 
lison vs.  Allison^  4  Hawks  141.  Secondly,  they  contended 
that  there  were  no  facts  proved  to  justify  the  court  in  leaving 
it  to  the  jury  to  infer  a  delivery:  I'hat  there  were  no  express 
words  of  delivery,  nor  any  actual  delivery:  That  nothing  was 
heard  of  the  instrument  afler  it  was  signed,  until  it  was  proved 
for  registration,  and  upon  this  point,  he  referred  to  Moore  Vs. 
Collins  J  4  Dev.  Rep.  384. 

Kinney^  for  the  plaintiff,  argued,  first,  that  it  was  not  en- 
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^•■"J^tirely  a  question  of  intention,  whether  the  paper  was  a  deed 
ClaytoD    ^^  ^  ^^'''  ^^^  ^^^  question  depended  upon  the  intention  cou- 
▼        pled  with  the  instrument  as  it  appeared  upon  its  face;  and 
''*™*'*'  that  it  was  therefore  a  question  of  law,  lo  be  decided  by  the 
court,  whether  the  instrument  were  a  deed  or  a  will.      Se- 
condly, he  admitted  that  there  must  be  evidence  of  a  deliv- 
ery, but  contended  that  there  was  no  necessity  for  express 
words,  nor  an  actual  delivery:    That  any  facts  proved  that 
might  warrant  the  jury  in  inferring  a  delivery,  were  suffi- 
cient: That  from  the  evidence,  the  presumption  was,  that  the 
donee  took  the  instrument,  which  was  afterwards  in  his  pos- 
session.   2  Stark,  on  Evid.  477. 

Daniel,  Judge,  after  stating  the  case  as  above,  proceed- 
ed as  follows:  The  rules  of  law,  as  to  the  delivery  of  deeds, 
were  properly  laid  down  by  the  Judge,  Moore  V8«  Collins^ 
4  Dev.  384.  But  we  think  that  there  was  no  evidence  in  this 
cause  for  the  application  of  those  rules.  There  were  neither 
acts  done  nor  words  spoken,  from  which  a  delivery  of  the 
paper  as  a  deed  to  the  plaintiff,  or  to  any  person  for  him,  could 
be  inferred.  The  manner  in  which  the  plaintiff  got  posses- 
sion of  the  paper  is  accounted  lor  by  the  proof  of  his  resi- 
dence with  his  aunts,  and  his  taking  possession  of  all  their 
property  and  effects  on  their  death.  It  was  not  shewn  that 
he  ever  held  possession  or  made  any  exhibition  of  the  paper 
until  after  their  death.  But  the  jury  were  authorised  by  the 
instruction  to  presume  such  possession;  and  thence  to  infer  a 
delivery  without  any  evidence.  Their  verdict  is  not  con- 
trary to  the  weight  of  evidence,  but  without  any  evidence  as 
to  the  delivery  of  the  paper  as  a  deed.  It  is  unnecessary  for 
us  to  give  any  opinion,  as  to  the  question,  whether  the  paper 
is  testamentary  In  its  character,  as  there  must  be  a  new  tri- 
al, because  there  was  no  evidence  of  a  delivery,  even  if  the 
paper  could  be  considered  as  having  been  draughted  for  a 
deed.    There  must  be  a  new  trial. 

p£tt  Curiam. 
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DEN  ON  DEM.  OF  SARAH  HARRIS  etal.i^.  JAMES  J.  MAX- June  1839 

WELL. 

The  act  of  1791  (1  Rev.  Stat  ch.  66,  sec.  2,)  making  certain  possess- 
ions of  land  valid  against  the  State,  does  not  affect  the  common  law 
principle  of  presuming  a  grant  from  great  length  of  possession.*  And 
if  a  person  and  those  under  whom  he  claims,  have  been  in  possession 
for  thirty-five  years  of  a  tract  of  land,  the  lines  and  boondaries  have 
been  known  and  visible,  and  he  and  they  under  whom  he  holds,  claim- 
ad  ap  to  those  lines  and  boundaries,  a  grant  for  the  land,  op  to  those 
boundaries,  may  be  presumed  to  have  issued— although  the  actual  pos- 
session or  enclosure  of  the  occupants  might  not  have  extended  to  the 
lines— the  possession,  in  that  case,  of  a  part,  being  the  possession  of 
the  whole. 

The  case  of  Fiizrahdolpk  v.  Norman^  N.  C.  Term  Rep.  131,  approved. 

This  was  an  action  of  ejectment,  tried  at  Mecklenburg, 
on  the  last  circuit,  before  his  honor  Judge  Nash. 

The  lessors  of  the  plaintiff,  in  making  out  their  title  to  the 
land  in  controversy,  introduced  a  deed  executed  by  George 
Graham,  Sheriff  of  Mecklenburg  County,  to  James  Harris,  in 
October,  1795,  in  which  were  contained  the  following  words 
as  part  of  the  description  of  the  land  conveyed:  "  the  various 
courses  being  fully  ascertained  by  said  Harris'  plat  of  his 
deeded  lands  and  the  surplus  land  found  to  contain  268 
acres."    They  then  offered  in  evidence  a  survey  made  by  . 

Samuel  Black,  (a  deceased  surveyor)  in  April,  1795,  as  the 
one  referred  to  in  the  Sheriff's  deed.  The  reception  of  this 
plat  was  objected  to  by  the  defendant's  counsel,  but  was  ad. 
mitted  by  the  Court,  submitting  its  identity  as  a  n)atter  of 
fact  to  the  jury.  The  plaintiff's  lessors  then  proved  that  the 
plat  covered  the  land  in  dispute,  and  further  that  they  and 
those  under  whom  they  claimed  had  been  in  the  peaceable 
and  undisturbed  possession  of  the  land  within  the  bounda- 
ries as  set  forth  in  the  plat  referred  to,  for  upwards  of  fifty- 
five  years,  and  that  since  1795  the  said  James  Harris  and 
those  claiming  under  him  had  used  the  land  desi^ated  by 
the  said  plat  as  one  tract,  by  actual  cultivation  on  different 
parts,  and  by  other  acts  of  ownership,  and  that  they  had  had 
a  part  of  the  lands  within  the  disputed  lines  in  actual  cultiva- 
tion for  about  thirteen  years  before  the  bringing  of  this  action. 

« 

8 
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June  183D     The  defendant  claimed  under  a  grant  to  him  of  recent  date 
II    !    r"ifor  the  land  in  dispute,  and  contended  that  the  land  covered 
V       by  his  grant  was,  at  the  time  it  issued,  vacant,  and  subject  to 
Maxwell,  entry. 

His  Honor,  after  giving  some  instructions  to  the  jur7, 
which  ib  is  unnecessary  to  mention,  charged  them  ''that  if 
they  were  satisfied  that  the  plaintiffs  and  those  under  whom 
they  claimed  had  been  thirty-five  years  in  possession,  before 
the  action  brought,  of  the  land  circumscribed  by  the  plat,  re- 
ferred to  in  the  Sheriff's  deed  to  James  Harris,  and  that  during 
<hat  time  the  lines  and  boundaries  of  .said  land  were  known 
and  visible,  and  the  plaintiffs  and  those  under  whom  they 
held,  claimed  up  to  them;  they  were  at  liberty  to  presume  a 
grant  for  the  land  to  have  issued  up  to  those  boundaries — al- 
though the  actual  possession  or  enclosure  of  the  occupants 
might  not  have  extended  to  the  lines — the  possession,  in  that 
case,  of  a  part,  being  the  possession  of  the  whole — and  that, 
in  that  case,  they  would  find  for  the  plaintiffs."  There  was 
a  verdict  and  judgment  tor  the  lessors  of  the  plaintiff  and  the 
defendant  appealed. 

Hoke  for  the  defendant. 

D.  F.  Caldwell  for  the  lessors  of  the  plaintiff. 

Daniel,  Judge.  Maps  and  surveys  are  often  referred  to 
Mnps  and  by  deeds  of  conveyance,  and  then,  whether  mechanically  an- 
^j*Tfj>'®'^^^nexed  or  not,  they  become  incorporated  parts  of  the  descrip- 
reivrrcd  t(i  tious  Contained  in  those  deeds.     Brids^man  v.  Jennings.  1 

ill   deeds  of  o  c    > 

conveyance,  Lord  Raym.  734 — 1  Phil.  Ev.  203 — 1  Strange's  Rep.  95 — 
mxed  to  the  Burtou  ou  Real  Property,  142.  But,  without  this  Court  now 
chanicaiiy*^^^PP^"^  to  dccidc  the  qucstiou,  whether  the  survey  or  map 
or  not.  be- could  le2:allv  be  given  in  evidence  by  the  plaintiffs  as  a  part 

come  incoi*-     _    ,       «,       .  X»,     t       •.         ▼■»        .  i  •        t  ^m>,^JL 

poi-Ated  as  of  the  Sheriff's  deed  to  Harris,  executed  m  the  year  1795,  as 
thc!n  °^But^^  ^^^  ™^P»  ^^'^^  ^^^  registered  with  the  Sherifi^s  deed,  still, 

whether  we  think,  there  is  a  point  in  the  case,  which  is  clearly  in  fa- 
such  map  or  -    ,  •  -    ,  !••/*•       mi        »     I  «  .      « 

survey  vour  of  the  Icssors  of  the  plaintiff.  The  Judge  charged  the 
raid  in  evi- j"ry  "  ^^^^  if  they  Were  satisfied  that  the  lessors  of  the  plain- 
dence  whentig^aud  thosB  uudcr  whom  they  claimed  had  been  thirty-five 

not     regis-  ^  ^ 

tered  wiih  ycars  HI  possession,  before  the  action  brought,  of  the  land  cir- 
Qu.?^^    cumscribed  by  the  plat  referred  to  in  the  Sheriff's  deed  to 
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James  Harris,  and  that  during  that  time  the  hnes  and  bound- June  1835 
ariesof  said  land  were  known  and  visible,  and  the  lessors  o(~    '. 

Ii&ms 

the  plaintiff  and  those  under  whom  they  held,  claimed  up  to  et  al. 
them;  they  were  at  liberty  to  presume  a  grant  for  the  land  to  .,  ^ 
have  issued  up  to  those  boundaries — although  the  actual  pos- 
session or  enclosure  of  the  occupants  might  not  have  extend- 
ed to  the  lines — the  possession,  In  that  case,  of  a  part,  beiiig 
the  possession  of  the  whole,  and  in  that  case,  they  would  find 
for  the  plaintiffs."  The  correctness  of  the  charge  of  the  Judge 
on  this  point  is  supported  by  the  case  of  FUzra?idolph  v. 
Norman^  N.  C.  Term  Rep.  131.  In  that  case,  the  Judges 
who  decided  it,  gave  elaborate  opinions,  and  went  so  tho- 
roughly into  the  subject,  that  wc  now  deem  it  unnecessary 
to  say  or  do  more  than  refer  to  the  reasons  there  advanced, 
as  sufficient  in  our  opinion,  to  shew  that  the  act  of  1791  (1 
Rev.  St.  ch.  65,  sec.  2)  making  certain  possessions  of  land 
valid  against  the  State,  does  not  affect  the  common  law  prin- 
ciple of  presuming  a  grant  from  the  State,  from  great  length 
of  possession.  In  our  opinion,  the  above  charge  of  the  Judge 
was  correct;  and  the  judgment  must  be  affirmed. 

P£R  CuRiiiM.      .  Judgment  affirmed.      ' 


THOMAS  S.  HOSKINS  v.  WILLIAM  WILSON. 

A  Guardian  cannot  purchase  his  ward's  property  of  himself,  because  the 
law  requires  that  there  shoold^l>e  two  persons  at  least  to  make  a  con- 
tract, fiat  if  another  purchases  at  the  guardian's  sale  for  the  guar- 
dian's benefltj'but  takes  a  conveyance  to  himself  and  afterwards  con- 
veys to  the  guardian,  the  purchase  will  not  be  void  at  law.  And  even 
in  equity  such  sales  are  not  ipso  jure,  void;  but  the  trustee  purchases 
subject  to  the  equity  of  having  the  sale  set  aside,  if  the  cestui  qut  trust 
in  a  reasonable  time,  chooses  to  say  he  is  not  satisfied  with  it. 

This  was  an  action  of  Detinue  for  two  slaves,  and  the 
following  statement  of  facts  agreed  was  submitted  to  his 
Honor  Judge  Suanders  on  the  last  circuit  at  Chowan. 
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June  1839  The  slaves  in  controversy,  in  the  year  1823,  belonged  to 
„  ,.  eight  persons  by  the  name  of  Wilson  as  tenants  in  common, 
y  Four  of  the  tenants  were  infants,  and  Willis  Wilson,  senior, 
Wilson,  was  their  guardian.  All  the  tenants  in  common,  petitioned 
the  County  Court  of  Camden,  under  the  act  of  Assembly,  1 
Rev.  Stat.  ch.  85,  sec.  19,  for  a  sale  of  the  slaves  for  the  pur- 
pose of  division.  The  court  granted  an  order  that  the  peti- 
tioners might  sell  the  slaves  at  six  months  credit;  and  in  pur- 
suance thereof,  the  sale  was  made,  when  one  William  Bartlett 
became  the  purchaser  of  them,  at  the  price  of  $227.  The 
petitioners  executed  to  Bartlett,  in  due  form,  a  bill  of  sale  for 
the  slaves;  and  a  short  time  thereafter,  he  conveyed  them  to 
Willis  Wilson,  senior,  the  guardian  ot  the  infant  petitioners. 
Bartlet  bought  the  slaves,  at  the  sale,  for  the  benefit  of  Wil- 
lis Wilson,  senior,  who  paid  the  purchase  money.  Wilson 
held  possession  of  them  during  his  life,  and  all  that  time  con- 
tinued to  be  the  guardian  of  the  infant  petitioners.  By  his 
will,  Wilson  bequeathed  the  slaves  to  the  plaintiff,  whose 
guardian  took  them  and  hired  them  out.  The  defendant, 
who  was  one  of  the  petitioners  and  joined  in  the  execution 
of  the  bill  of  sale  to  Bartlett,  become  administrator  to  one  of 
the  infant  petitioners  who  died,  and  guardian  to  one  of  them. 
He  got  possession  of  the  slaves,  and  on  demand,  refused  to 
deliver  them  to  the  plaintiff.  On  this  statement  of  facts,  his 
Honor  charged  the  jury  that  the  plaintiff  was  entitled  to  re- 
cover. There  was  a  verdict  and  judgment  for  the  plaintiff, 
and  the  defendant  appealed. 

Kinney  for  the  defendant.  A  sale  requires  two  parties,  to 
wit:  one  parting  with  the  title,  and  the  other  receiving  it. 
Hence,  one  cannot  purchase  at  his  own  sale,  either  by  him- 
self, or  through  an  agent;  and  thia  rule  applies  as  well  at  law 
as  in  equity.     Gordon  vs.  Finlay,  3  Hawks  239. 

A  Moore  and  Iredell  for  the  plaintiff,  submitted  the  case 
without  argument. 

Daniel  Judge,  after  reciting  the  facts  of  the  case,  pro- 
ceeded as  follows:  The  defendant  insists,  that  the  nominal 
purchase  by  Bartlett  for  the  benefit  of  the  guardian  of  the 
infant  petitioners,  was,  in  law,  void,  and  that  the  plaintiff 
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having  only  the  title  of  the  adult  petitioners,  was  now,  only  June  1839 
tenant  in  common  with  the  infants,  and  conld  not  maintain  „  , . 
an  action  of  detinue  against  him,  their  guardian  and  repre-  y 
sentative.  If  the  sale  to  Bartlett  was  void  in  law,  the  ground  Wilson, 
taken  by  the  defendant,  would  be  correct.  But  we  are  of  the 
opinion,  that  in  a  court  of  law,  the  sale  under  the  circum- 
stances stated,  was  not  void.  Jackson  ex  dem  of  Coldin  v. 
Walshf  14  John  Rep.  406,  is  a  case  in  which  the  court  de- 
cided, that  a  deed  similar  in  its  character  to  the  one  now  be- 
fore us,  was  not  void  at  law.  The  case  is  as  follows:  C. 
Coldin  made  his  will,  which  contained  a  power,  by  which 
his  executor  was  authorised  to  sell  all  or  any  part  of  his 
hnds,  for  certain  purposes.  The  executor,  under  the  pow- 
er, exposed  a  lot  of  land  to  sale  to  the  highest  bidder  at  pub- 
lic auction;  Dubois  became  the  purchaser,  for  the  considera- 
tion of  £141:  and  the  executor  executed  to  him  a  deed  for 
^the  land.  On  the  same  day  Dubois  re-conveyed  the  premis- 
es to  the  executor.  After  this,  the  heir  at  law  of  the  testator, 
brought  an  action  of  ejectment  to  recover  the  land  thus  sold. 
Walsh,  the  defendant,  claimed  under  the  deed  made  as  afore- 
said, to,  and  from  Dubois.  The  court,  in  delivering  its  o- 
pinion,  say:  It  is  not  denied  on  the  part  of  the  plaintiff*, 
but  that  a  regular  paper  title  was  made  out,  under  this  will, 
down  to  the  defendant.  It  appears,  however,  that  the  exec- 
utor conveyed  the  premises  in  question  to  Dubois,  who,  on 

the  same  day,  re-conveyed  them  to  the  executor.    It  is  con- 
tended that  Dubois  is  a  mere  nominal  purchaser,  and  the  sale 

void,  under  the  rule  which  prevails  in  the  Court  of  Chance- 
ry, that  a  trustee  or  agent  to  sell,  shall  not  himself  become 
the  purchaser.  It  is  unnecessary  to  go  into  an  examination 
of  the  equity  doctrine  on  this  subject.  No  case  is  to  be  found 
where  a  Court  of  Law  has  pronounced  such  a  deed  absolute- 
ly void.  The  legal  title  undoubtedly  passes,  and  the  rules 
and  principles  which  govern  the  Court  of  Chancery  in  such 
cases,  show  that  it  would  be  very  unfit  for  a  Court  of  Law 
to  interfere  and  set  aside  such  conveyances.  Indeed,  it  is  not 
the  doctrine  of  a  Court  of  Equity  that  such  sales  are,  ipso 
jure  void;  but  that  the  trustee  purchases  subject  to  the  equi- 
ty of  having  the  sale  set  aside,  if  the  cestui  que  trusty  in  a 


246  IN  THE  SUPREME  COURT 

June  1639  reasonable  time,  chooses  lo  say  he  is  not  satisfied  with  it. — 

„  ^1^.     (All  the  law  on  this  subject,  govefninor  Courts  of  Equity,  may 

V       be  found  in  the  references  madeby  Willis  on  Trustees  163, 

IVilson.  1(54  J  There  may  be. some  dicta  scattered  in  oui  N.  C.  Re- 
ports thrtt  such  a  conveyance  might  be  avoided  at  law.  But 
we  are  not  aware  of  any  express  decision  in  our  courts,  con- 
trary to  the  one  which  the  Judge  of  the  Superior  Court 
made  in  this  case.  Wilson,  the  guardian,  could  not  pur- 
chase of  himself,  because. the  law  requires  that  there  should 
be  two  persons  at  least,  to  make  a  contract.  But  we  think, 
that  the  sale  to  Barllett,  and  the  re-conveyance  by  him  to  the 
guardian  of  the  infant  tenants  in  common,  was  not  void,  per 
se,  at  law.  We  ought  not  to  hold  it  so,  unless  compelled  by 
authority;  for  the  consequences  of  the  doctrine  would  be  in- 
jurious to  purchasers  without  notice.  And  we  think,  the 
Judge  did  not  err,  in  telling  the  Jury,  that  the  plaintiff  at 
law,  was  entitled  to  recover.  The  judgment  must  be  af- 
firmed. 

Per  Curiam.  Judgment  affirmed. 


PHILIP  CAUSEE  V.  TIMOTHY  ANDERS. 

A  tenant  in  common  has  no  rig^ht  to  inflict  a  battery  upon  one  who  enters 
upon  tlie  land  under  the  authority  of  the  co-tenant;  and  in  this  respect 
there  is  no  distinction  between  the  co-tenant  and  one  entering  with  him 
and  under  his  authority. 

In  an  action  for  an  assault  and  battery,  the  pi ainlifi*  usually  and  as  a  gen- 
eral rule,  has  a  right  to  expect  a  fair  compensation  in  damages  for  tho 
injury  really  sustained;  but  in  addition  to  this,  the  jury  may  be  some- 
times called  upon  to  give  exemplary  damages  by  way  of  punishment, 
when  it  appears  that  the  defendant  was  actuated  by  malice  and  a  total 
disregard  of  the  laws,  and  the  plaintiff  was  in  no  wise  to  blame. 

This  was  an  action  of  trespass  vi  et  akmis  for  an  as- 
sault and  battery  upon  the  body  of  the  plaintiff. 
Upon  the  trial  at  Bladen,  on  the  last  circuit,  before  his  hon- 
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or  Judge  Pearson,  it  appeared  that  the  defendant  was  in  June  48^9 

possession  of  a  tract  of  land;  to  which  one  Meredith  had  title  "i:; 

*  Causey 

either  in  severalty  or  as  a  tenant  in  common  with  the  defend-  y 
ant;  that  Meredith,  and  the  plaintiff  under  his  authority,  en-  Aaders* 
tered  upon  the  land  in  the  absence  of  the  defendant,  and  broke 
open  and  entered  a  house  there  situate,  and  carried  a  loom, 
bed  and  several  other  articles  of  personal  property  belonging 
to  the  defendant  from  the  house  into  the  yard,  and  then  re- 
turned into  the  house  with  the  view  of  staying  there  all  night; 
that  between  midnight  and  day -break,  the  defendant,  in  com- 
pany with  one  William  Anders,  came  to  the  house,  and  hav* 
ing  by  a  stratagem  prevailed  upon  Meredith  to  open  the  door, 
jerked  him  out  and  knocked  him  down,  then  rushed  into  the 
bouse  and  knocked  the  plaintiff  down,  and  as  he  was  attempt- 
ing to  rise,  knocked  him  down  again.  That  at  this  instant 
"William  Anders,  who  was  holding  a  gun  for  the  defendant 
came  to  the  door,  and  the  defendant  seeing  him,  and  suppos- 
ing him  to  be  Meredith,  knocked  him  down,  when  Meredith 
and  the  plaintiff  made  their  escape.  Ail  this  knocking  down 
was  done  with  a  large  hickory  stick  loaded  with  lead  at  both 
ends,  and  it  was  proved  that  at  the  first  blow  which  the  plain- 
tiff received,  three  of  his  teeth  were  knocked  out  and  his  jaw 
bone  fractured.  He  was  a  weakly  old  man,  and  the  defend- 
ant was  a  man  of  great  strength,  in  the  prime  of  life. 

For  the  plaintiff  it.  was  insisted  that  the  land  belonged  to 
Meredith  in  severalty,  but  if  it  did  not,  and  he  was  but  a  ten^ 
ant  in  common  with  the  defendant,  yet  as  the  plaintiff  was 
there  under  the  authority  of  Meredith,  the  defendant  had  no 
right  to  treat  him  in  the  manner  proven. 

The  defendant  insisted  that  he  was  a  tenant  in  common 
with  Meredith,  and  as  such  had  a  right  to  inflict  the  battery 
upon  the  plaintiff — taking  a  distinction  between  the  tenant  in 
common  and  one  who,  like  the  plaintiff,  was  there  by  the  au- 
thority of  his  co-tenant.  His  Honor  charged  the  jury  "that 
it  was  not  necessary  to  decide  whether  Meredith  had  a  right 
to  the  land  in  severalty  or  was  but  a  tenant  in  common  with 
the  defendant;  for  i[  he  was  but  a  tenant  in  common,  he  had 
a  right  to- enter  and  to  take  with  him  the  plaintiff,  and  thede- 
fendant  was  not  justified  in  committing  a  battery  upon  him: 
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Jane  1839  That  the  distinction  taken  by  the  defendant's  counsel  was 

Canser"  ^^^  supported  by  law." 

T  His  Honor  added  <<  that  if  the  jury  found  for  the  plaintiff, 

▲ndera.  ^jj^  i^mount  of  damage  was  a  matter  for  their  consideration; 
that  usually  and  as  a  general  rule  in  actions  of  this  nature, 
the  plaintiff  had  a  right  to  expect  a  fair  compensation  in  dam- 
ages for  the  injury  really  sustained;  as  for  the  loss  of  time 
when  by  the  act  of  the  defendant  he  was  rendered  unable  to 
attend  to  business,  and  the  expense  of  calling  in  a  physician, 
or  the  actual  loss  in  being  deprived  of  a  tooth;  but  in  addi- 
tion to  this  the  jury  were  sometimes  called  on  to  increase  the 
amount  of  damages  by  adding  on  something  by  way  of  pun- 
ishment, when  it  appeared  that  the  defendant  was  actuated 
by  malice  and  a  total  disregard  of  the  laws,  and  the  plaintiff 
was  in  no  wise  to  blame.  That  in  this  case  if  the  defendant 
honestly  believed  he  was  entitled  to  the  land,  and  that  the 
plaintiff,  as  a  mere  volunteer  and  hireling,  had  wilfully  tres- 
passed upon  his  rights,  and  in  the  heat  of  passion  the  defend- 
ant had  inflicted  the  injury,  the  case  would  not  call  for  vindic- 
tive damages.  But  if  the  defendant  had  done  all  this  violence 
actuated  by  a  total  disregard  of  the  rights  of  others,  and  a 
reckless  disposition  to  have  his  own  way  in  despite  of  conse- 
quences, it  would  present  a  case  in  which  the  jury  would  be 
authorised  to  punish  by  exemplary  damages."  The  plain- 
tiff had  a  verdict  for  $200  damages,  and  the  defendant  moved 
for  a  new  trial  for  error  in  the  charge  in  not  sustaining  the 
distinction  taken,  and  upon  the  question  of  damages.  The 
motion  was  overruled,  and  judgment  pronounced,  from  which 
the  defendant  appealed. 
Strange  for  the  defendant. 
No  counsel  appeared  for  the  plaintiff  in  this  Court. 
Daniel,  Judge.  We  have  examined  this  case  and  are  of 
the  opinion  that  the  chai^  of  the  Judge  as  to  the  law,  and 
the  reasons  given  by  him  on  both  points  in  the  cause,  are 
correct.    The  judgment  will  therefore  be  affirmed. 

m 

Per  Curiam.  Judgment  affirmed. 
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PECK,  WELLFORD  &  CO.  v.  JOHN  A.  GILMER  et  al.       June  1839 

Althoagh  a  coyenant  expressly  made  with  A.,  but  declared  to  be  for  the        '^^ 
benefit  of  B.,  vests  the  legal  interest  in  A.,  yet  where  the  cottnantet  is  *  . 

not  expressly  declared,  the  Inference  of  law,  because  the  inference  of 
reason,  is  that  the  covenant  is  made  with  him  or  them  for  whose  bene- 
fit it  purports  to  have  been  given:  Therefore  where  certain  persons 
guaranteed  that  W.  would  pay  to  the  agent  of  a  company  of  stage  con- 
tractors, **  all  amounts  of  money  that  might  come  to  his,  W's  hands** 
as  agent  also  for  the  coropany,  it  t£;£MAe/{/ that  an  action  brought  against 
the  covenantors  upon  the  default  of  W.,  should  be  brought  by  the  com- 
pany, and  not  by  their  agent  to  whom  the  money  was  to  be  paid. 

The  way-bills  containing  the  names  of  passengers  and  the  amounts  paid 
for  their  fare,  made  oat  by  an  agent  of  a  company  of  stage  contractors 
and  transmitted  to  them  or  to  their  other  agents,  are  admissible  inevi* 
dence  against  the  sureties  for  the  faithful  accounting  and  paying  over  of 
the  agent;  because  it  was  part  of  the  agent's  duty  to  make  out  and  trans- 
mit these  bills;  and  it  was  the  mode  of  accounting  and  charging  the  a- 
gent  which  most  haye  been  contemplated  by  the  sureties  when  fhey 
guaranteeed  his  fidelity  in  paying  what  he  might  collect  in  the  course 
of  his  agency* 

This  was  an  action  of  covenant  brought  upon  the  fol- 
lowing instrument: 

"  We  tlie  undersigned  guarantee  that  Watson  W.  Wood- 
bum  will  pay  to  Anthony  Bencini  any  and  all  amounts  of  mo- 
ney that  may  come  to  his  hands  as  agent,  for  Peck,  Well- 
ford  &  Co.  Given  under  our  hands  and  seals  this  15th  day 
of  October,  1836. 

JOHN  A.  GILMER,  seal. 
(Signed)  H.  HUMPHREYS,  seal. 

JOS.  A.  McLEAN,  seal." 

» 

On  the  other  side  of  the  same  sheet  on  which  this  was 
written  was  a  letter  addressed  by  Woodburn  to  Bencini,  in 
which  he  proposed  the  terms  upon  which  he  would  keep  the 
stage  house  and  act  as  stage  agent  for  the  plaintiffs,  at  Greens- 
borough,  in  Guilford  county,  and  requested  that  it  might  be 
shown  to  Mr.  Price,  who  was  one  of  the  firm  of  Peck,  Well- 
ford  &  Co.;  and  the  whole  was  sealed  up  as  a  letter  and  sent 
by  the  stage  to  Mr.  Bencini,  at  Milton,  in  this  State. 

The  defendants  pleaded  non  est  factum  and  conditions 
performed  and  not  broken^  upon  which  issues  were  joined 

9 
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June  1839  and  the  case  tried  at  Caswell,  on  the  last  circuit,  before  his 
p   ,    honor  Settlis,  Judge. 

Wellford       The  plaintiflFs  having,  on  the  trial,  offered  evidence  of  the 
'  y       execution  of  the  instrument  b/  the  defendants  and  that  the 

Gilmer  et  letter  aforesaid  was  in  the  proper  hand-writing  of  Woodburn, 
proposed  to  read  them  to  the  jury;  but  the  defeudants  ob- 
jected: 1st,  that  the  covenant  created  an  obligation  in  favor 
of  Bencini  but  not  to  the  plaintiffs:  2nly,  that  the  letter  en- 
dorsed, being  in  Woodburn's  hand-writing,  could  not  be  read 
against  the  defendants.  His  Honor  allowed  both  to  be  read. 
The  plaintiffs  then  called  as  a  witness  A.  Beneiui,  who  sta- 
ted that  the  plaintiff  were  contractors  for  carrying  the  Uni- 
ted States  Mail  in  four  horse  coaches  on  two  lines,  one  pass- 
ing through  Greensborough,  and  the  other  ending  there,  for 
fo'uT  years  from  and  after  the  1st  of  January,  1835;  that  he 
was  their  agent  in  siiperintending  said  line,  and  had  received 
the  obligation  declared  on,  in  the  letter  aforesaid  a  few  days 
after  it  bears  date;  that  in  consequence  thereof  Woodburn* 
who  was  the  keeper  of  a  tavern  in  Greensborough,  was  al- 
lowed to  keep  the  stage  house  at  that  place  and  to  receive 
money  for  their  fare  from  passengers  travelling  on  either  of 
the  routes  before  mentioned:  Thatthe  transfer  of  the  stage  to 
Woodburn's  house  took  place  on  the  1st  of  January,  1837; 
that  Woodburn  settled  with  him,  Bencini,  as  agent  of  the 
plaintiffs,  at  the  expiration  of  the  first  quarter  of  that  year, 
ending  the  1st  of  April,  and  paid  over  to  him  the  balance 
then  due.  He  further  stated  that  in  the  usual  course  of  bu- 
siness on  those  stage  lines,  way-bills  were  sent  by  each  stage, 
in  which  were  inserted  the  names  of  the  passengers,  the  a- 
mounts  paid  by  each  and  to  whom  paid,  entered  by  the  par- 
ticular person  receiving  the  money  and  attested  by  his  signa- 
ture; that  Woodburn  continued  to  be  a  receiver  for  the  plain- 
tiffs until  September,  1837,  when  he  died,  reported  to  be 
wholly  insolvent,  and  that  there  had  been  no  executor  or  ad- 
ministrator of  his  estate;  that  there  had  been  no  settlement  or 
payment  by  him  to  witness  after  the  Ist  of  April  aforesaid. 
The  plaintiffs  then  offered  in  evidence  the  way-bills,  on  prov- 
ing Woodburn's  hand-writing,  of  the  entries  charging  him- 
self with  the  receipt  of  moneys.    This  evidence  was  objected 
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to  by  the  defendants,  but  admitted  by  the  Court.    The  de-  June  1839 
ferldants  all  resided  in  Greensborough,  where  Woodburn  j^^^^~^ 
lived;  and  the  plaintiffi,  one  of  whom  lived  in  Caswell  coim-       7. 
ty  and  the  others  in  Virginia,  shewed  a  formal  demand  made  ^^**"  •* 
on  each  of  the  defendants  in  writing  on  the  6th  of  April, 
1838,  before  this  suit  was  Instituted,  and  a  refusal  by  them. 

The  defendants,  in  cross-examining  the  witness,  Bencini, 
enquired  whether  he  had  not  heard  Wellford,  one  of  the 
plaintiffs,  say  that  he  had  sold  his  interest  in  the  mail  con- 
tracts aforesaid  to  one-Crusenberry?  The  plaintiffs  objected 
that  such  sale  could  be  made  only  in  writing  and  with  the 
approbation  of  the  Post  Master  General,  and  that  parol  dec- 
larations were  not  admissible  to  prove  the  transfer.  His  Hon- 
or admitted  the  evidence,  and  the  witness  stated  that  he  had 
been  told  by  Wellford  that  he  had  made  a  sale  of  his  inter- 
est aforesaid  to  Crusenberryon  certain  conditions  in  the  sum- 
mer of  1836,  but  that  Crusenberry  failed  to  comply,  and  he 
Sold  to  Price,  one  of  the  plaintiffs.  It  was  insisted  by  the 
defendants  that  if  Wellford  had  transferred  his  interest,  he 
tras  improperly  joined  in  the  action;  that  the  plaintiffs  had 
been  guilty  of  laches,  which  would  prevent  a  recovery,  by 
failing  to  notify  the  defendants  that  they  accepted  the  cove- 
nant aforesaid — ^by  failing  to  settle  with  Woodburn  during 
bis  life — by  failing  to  take  any  steps  against  his  estate  after 
his  death,  and  by  failing  to  demand  payment  from  the  de^ 
fendants  until  the  April  following;  and  that  what  was  due 
diligence  Was  a  question  of  law.  His  Honor  instructed  the 
jury  that  the  instrument  declared  on  was  not  negotiable,  and 
that  if  Wellford  had  assigned  his  interest  in  the  stage  concern 
so  as  to  transfer  it  in  equity,  he  was  still  a  proper  and  neces- 
sary party  to  an  action  at  law  on  the  instrument:  That  it 
was  necessary  for  the  plaintiffs  to  shew  that  the  defendants 
had  notice  that  their  covenant  of  guaranty  was  accepted  by 
theni,  and  the  jury  were  to  enquire  from  the  evidence  in  the 
cause  whether  the  defendants  had  such  notice:  That  it  was 
also  incumbent  on  the  plaintiffs  to  prove  that  they  had  used 
due  diligence,  and  that  what  was  due  diligence  was  partly  a 
matter  of  law  and  partly  a  matter  of  fact:  That  if  the  ac- 
count of  Woodburn  against  the  plaintiffs  for  the  keeping  of 
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Jane  18S9  horscB,  &c.,  in  the  second  quarter  of  the  year  ending  the  1st 

of  July,  was  ecjual  to  the  amount  of  his  receipts  for  them  du- 

V      '  ring  that  period,  then  there  was  no  want  of  diligence  in  not 

Gilmer  et  calling  on  him  to  account  during  his  life;  that  in  general  a 
guarantor  had  a  right  to  notice  from  the  guarantee  of  the  de- 
fault of  the  principal;  but  if  they  were  satisfied  that  Wood- 
bum  died  insolvent,  and  that  there  had  been  no  executor  or 
administrator  of  his  estate,  nor  property  which  could  be  sub- 
jected to  the  plaiotifis'  claim,  then  no  demand  on  them,  earli< 
er  than  that  shewn  in  this  case,  was  necessary  to  enable  the 
plaintifis  to  recover.  A  verdict  was  returned  for  the  plain- 
tiffs, upon  which  a  judgment  was  rendered,  and  the  defend- 
ants appealed. 

/.  T,  Morehead  for  the  defendants. 
W.  A.  Graham  for  the  plaintiffs. 

Gaston,  Judge.  The  two  first  objections  taken  by  the 
defendants  on  the  trial  have  not  been  pressed  upon  the  .Court 
in  the  argument  here;  but  as  they  appear  upon  the  record 
they  must  be  noticed,  and  may  with  propriety  be  considered 
together.  The  covenant  declared  upon  does  not  in  terms  ex- 
press with  whom  it  is  made.  It  is  a  <<guarianty"  under  the 
seals  of  the  defendants  <*  that  Woodburn  v/ill  pay  to  Bencini 
all  such  sums  of  money  as  shall  come  to  his  hands  as  the  a- 
gent  of  Peck,  Wellford  &  Co.,"  and  it  was  transmitted  by 
mail  on  the  day  it  bears  date  by  Woodburn  to  Bencini,  with 
an  indorsation  in  Woodburn's  hand-writing  that  it  should  be 
shown  to  Price,  one  of  the  firm  of  Peck.  Wellford  &  Co.  It 
was  objected  by  the  defendants  that  upon  the  covenant  itself 
it  appeared  to  have  been  made  with  Bencini,  and  that  the  in- 
dorsation being  the  act  of  Woodburn  alone  could  not  be  re- 
ceived in  evidence  to  alter  the  effect  of  the  covenant.  It  is 
not  to  be  questioned  but  that  the  action  upon  this  contract 
muot  be  brought  by  the  party  with  whom  it  was  made,  be- 
cause in  him  is  vested  the  legal  interest  in  the  contract.  But 
the  instrument  does  not  in  express  terms  declare  with  whom 
the  engagement  is  entered  into;  and  therefore  per  se  must  be 
wholly  inoperative,  unless  we  can  fairly  collect  from  the 
scope  of  the  engagement  therein  set  forth  to  whom  the  de- 
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fendants  became  bound.    We  are  of  opinion  that  itdoes  suf-  Jons  1839 
ficiently  appear  upon  the  face  of  the  instrument  that  the  con-  "* 

tract  was  made  with  Peck,  Wellford  &  Co.  It  is  a  contract  v 
of  guaranty  for  the  performance  of  a  duty  on  the  part  of  ^^^^^^  ®* 
Woodbum  growing  out  of  his  relation  as  agedt  to  Peck^ 
Welllord  &  Co.,  and  affecting  the  disposition  of  their  proper- 
ly. Now,  although  a  covenant  expressly  made  with  A.,  but 
declared  to  bo  for  the  benefit  of  B.,  vests  the  legal  interest  in 
A.,  yet  where  the  covenantee  is  not  expressly  declared,  the 
inference  of  law,  because  the  inference  of  reason,  is  that  the 
covenant  is  made  with  him  or  them  for  whose  benefit  it  pur- . 
ports  to  have  been  given.  The  moneys  to  be  received  by 
Woodbum  are  the  moneys  of  Peck,  Wellford  &  Co. — not  of 
Benciiri — and  a  failure  to  pay  them  to  Bencini  would  be  their 
loss,  not  his.  Woodburn  is  the  agent  of  Peck,  Wellford  & 
Co.,  not  of  Bencini,  and  they,  and  not  he,  have  an  interest  in 
the  fidelity  of  that  agent.  Although  the  moneys  thus  col- 
lected in  the  course  of  this  agency  are  to  be  paid  to  Bencini 
yet  they  are  to  be  so  paid  as  the  moneys  of  Peck,  Wellford 
&  Co.  in  discharge  of  a  duty  to  them.  The  covenant  of 
guaranty  is  therefore  in  legal  contemplation  made  with  them. 
They  could  release  it — ^they  have  a  right  to  enforce  it.  En- 
tertaining this  opinion,  we  are  relieved  from  the  necessity  of 
a  particular  consideration  of  the  second  objection;  for  the  ev- 
idence, whether  competent  er  not,  could  in  no  way  prejudice 
the  defendants. 

The  next  question  presented  to  us  respects  the  admission 
in  evidence  ot  the  way-bills  which  were  offered  by  the  plain- 
tiffs  to  shew  the  amount  that  had  been  received  for  them  by 
Woodburn,  while  acting  as  their  agent.  These  way-bills 
had  been  made  out  by  him  and  transmitted  at  the  times  they 
bear  date  to  the  plaintiffi  or  their  other  agents,  setting  forth 
the  names  of  the  passengers  going  with  the  way-bills  and  the 
sums  by  them  paid  for  their  passage  mi»ney  respectively.  The 
reception  of  this  evidence  was  opposed  upon  the  ground  that 
it  amounted  to  no  more  than  the  declarations  of  Woodburn, 
and  could  not  bind  the  present  defendants.  We  are  of  opin- 
ion that  the  evidence  was  competent  and  proper.  It  is  a  well 
established  rule  that  where  a  person  who  has  peculiar  means 
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June  1839  of  knowing  a  fact,  makes  a  declaration  or  a  written  entry  of 

p   ^    -^  that  fact,  which  is  against  his  interest  at  the  time,  such  decla- 

V   -  '  ration  or  entry  is,  after  his  death,  evidence  of  the  fact  as  be* 

Gilmer  et  tween  third  persons.     Warren  v.   Greenville,  2  Strange, 

J 1129— Barry  r.  Bibbingion,  4  Term  Rep.  bU—Higham 

It  is  a  well  V.  Ridgtray,  10  East  Rep.  109— Middleion  r.  Jdpon,  10   ^ 
rule,  tiwt   Barn.  &  Cres.  317  (21  Eiig.  Com.  Law  Rep.  84.)    It  is  true 
^**^'^  who ^h»^  i"  ^^^  <^»se  of  Gass  v.  Walfinglon,  3  Brad.  &  Bing.  132   ^ 


rson 

lpC4 

means 


as  peculiar  (7  Enq.  Com.  Law  Rep.  379)  the  Chief  Justice,  in  delivering 
knowing  a  the  judgment  of  the  Court,  expresses  an  opinion  (if  ttie  Re- 
a  '^dec^t'a-'por^rs  bc  correct)  that  receipts  given  by  a  collector  for  taxes 
vritten^  en-'^  thosc  making  payment,  are  not  to  be  admitted  as  evi- 
try  of  thatdence  against  his  sureties  for  the  faithful  discharge  of  his  du« 

liict      V  111  ell 

is  against    tics,  after  the  death  of  the  collector.    It  is  worthy  of  remark, 
at'the  ttmf  howcvcr,  that  the  point  was  one  wholly  immaterial  to  the  de- 
Mch  de«ia-cisionof  the  case,  and  that  in  Middleton  v.  Milton  thecor- 
cntrj  it,  af-  rectncss  of  that  opinion  has  been  very  strongly  denied.    But 
d^^ith!*  cvi-^h®re  was  a  peculiar  propriety  in  receiving  the  evidence  here 
deice  of  the  objected  to.     It  was  admissible  within  the  principle  sane- 
ween  third  tioncd  in   Gos8  V.   Wattiugton^   Whitmarsh  v.  George,  8 
'^''•°°*'      Barn.  &  Cres.  556  (15  Eng.  Com.  Law  Rep.  295)  and  other 
cases,  because  it  was  a  part  <S(  Woodburn's  duty  to  make  out 
and  transmit  these  bills  exhibiting  his  receipts  on  account  of 
his  principals,  and  they  were  made  out  and  transmitted  in  the 
discharge  of  that  duty  in  the  regular  and  ordinary  course  of 
business.  It  was  the  mode  of  accounting  and  charging  Wood- 
burn  which  must  have  been  contemplated  by  the  defendants 
when  they  guaranteed  his  fidelity  in  paying  what  he  might 
collect  in  the  course  of  his  agency. 

It  appears  from  the  case  stated,  that  upon  the  cross-exam- 
ination of  the  witness  Bencini,  he  was  asked  by  the  counsel 
for  the  defendants,  whether  he  had  not  heard  from  Well- 
ford,  one  of  the  plaintiffs,  that  he  had  sold  his  interest  in 
the  mail  contracts  to  one  Crusenberry,  and  that  the  witness 
answered  that  he  had  heard  Wellford  say  that  he  had  sold  his 
interest  to  Crusenberry  upon  conditions  in  the  summer  of 
1836,  and  that  those  conditions  not  having  been  complied 
with,  he  had  sold  that  interest  to  Price,  another  of  the  plain- 
iiSis:  thereupon  the  counsel  for  the  defendants  insisted  that 
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« 

WellfoTd  was  improperly  .joined  as  a  party  plaintiff,  but  the  June  4889 
court  instructed  the  jury  that  Wellford's  interest  in  this  cov-  ^~T~T7 
enant  was  not  negotiable,  and  that  a  sale  ot  his  interest  in  the       i 
mail  contracts  could  operate  as  a  transfer  only  in  equity.    It  Kilmer  ei 
has  been  urged  here  that  the  &ir  inference  is  that  the  sale  by ' 
Wellford  to  Price  was  made  either  before  the  covenant  was 
executed,  or  before  Woodburn  entered  upon  his  agency  for 
the  mail  contractors,  or  at  all  events  before  that  agency  was 
concluded  by  Woodburn's  death;  that  such  sale  passed  the 
legal  interest  of  Wellford,  and  that  the  plaintiffs  could  sus- 
tain no  action  on  the  guaranty,  or  at  all  events  no  action  for 
the  damages  sustained  after  such  sale.     This  court  is  of  o- 
pinion  that  no  such  inference  can  be  drawn  by  ihem,  or 
could  have  been  legitimately  drawn  by  the  jury;  first,  because 
it  is  distinctly  stated  in  the  case  that  Woodburn  acted  as  the 
agent  of  the  plaintiffs,  up  to  the  day  of  his  death;  and  se- 
condly, because  the  cross-examination  left  it  wholly  uncer- 
tain  when   the  sale  to  Price  was  made.     If  the  sale  was 
made  before  the  death  of  Woodburn,  this  was  a  fact  which 
it  was  incumbent  on  the  defendants  to  establish.    No  instruc- 
tion could  be  asked  for  upon  a  hypothetical  statement  of 
tacts;  and  the  prima  facie  right  of  the  plaintifis  to  recover 
could  not  be  defeated  by  vague  conjecture.     We  feel  it  our 
duty  therefore  to  dismiss  the  consideration  of  this  objecion 
without  expressing  any  opinion  upon  it. 

We  also  forbear  from  considering  whether  there  was  any 
laches  on  the  part  of  the  plaintiffs  in  not  calling  Woodburn  In^lo^aM* 
more  frequently  to  account,  or  in  not  notifying  the  defendants  J-'"P  "**** 
earlier  of  his  failure  lo  pay  over  the. moneys  by  him  receiv-,w«ni  ©r  dii- 
ed — and  also  whether  the  instructions  given  by  the  Judge  in  the"p^«iniiff 
relation  to  the  alleged  laches,   and  the  legal  consequences  *'",*'*'**'*®® 
thereof,  if  shewn,  were  correct  or  incorrect.    It  does  not  ap-i;««"st  «" 
pear  that  any  evidence  was  offered,  shewing,  or  tending  to  coEonai" 
shew  that  an  injury  had  been  sustained  by  reason  of  such^„fj*"^*j^ 
allegecl  laches.    Were  it  admitted  that  the  defendants  cou Id  r<^<<^  ■<"><>*< 
set  up  mere  delay  or  want  of  diligence  in  the  plaintiffs  as  aiieyethed^ 
defence  at  law  against  an  express  unconditional  covenant — [h"***extCTt 
and  hadsuch  laches  been  ever  so  clearly  established — ^it  could  <>/  '^«  *o" 

'  I hereby 

th'own  up- 
on him. 
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Jane  1839  operate  at  most,  but  to  relieve  the  defendants,  to  the  extent  of 
the  loss  thereby  thrown  upon  them. 

The  result  is,  that  the  defendants  have  not  established  any 
sufficient  error  upon  which  to  reverse  the  judgment  render- 
•  ed  below,  and  it  must  therefore  be  affirmed  with  costs. 

Per  Curiam.  Judgment  Affirmed. 


THOMAS  V.  ROBERTS  qui  tam.  «.  HENRY  J.  CANNON. 

Under  the  8ih  section  of  the  ConstitutioD,  a  residence  witliin  the  State, 
for  twelve  months  immediately  preceding  the  day  of  an  election — ^no 
matter  in  what  county  or  counties  of  the  State-— is  sufficient  to  entitle 
one,  otherwise  qualified,  to  vote  for  members  of  the  House  of  Com- 
mons for  the  county  in  which  he  resides  at  the  day  of  election. 

By  a  residence  in  the  county,  the  constitution  intends  a  doTntctV  in  that 
county.  This  requisition  is  not  satisfied  by  a  visit  to  the  county , 
whether  for  a  longrer  or  a  shorter  time,  it  the  stay  there  be  for  a  tem- 
porary purpose,  and  with  the  design  of  leavtnif  the  county  when  that 
purpose  is  accomplished.  It  must  be  a  fixed  abode  constituting  It  the 
place  of  his  home. 

This  was  an  action  of  Debt,  brought  by  the  plaintiff,  to 
recover  of  the  defendant  the  penalty  prescribed  by  law,  (see 
I  Rev.  Stat.  ch.  52,  sec.  20)  for  having  voted  at  an  election 
for  members  of  the  House  of  Commons,  without  being  enti- 
tled to  vote  at  such  election.  It  was  commenced  by  a  war- 
rant before  a  single  Justice  and  carried  by  successive  appeals 
to  the  Superior  Court,  in  which  it  was  tried  on  the  last  Fall 
circuit,  at  Northampton,  before  his  Honor  Judge  Saunders. 
Upon  the  trial  the  facts  were  agreed  and  were  as  follows: 

At  the  election  in  the  county  of  Northampton,  in  August 
1838,  the  defendant  voted  for  members  to  repre^nt  that 
county  in  the  House  of  Commons  of  the  General  Assembly. 
He  was  a  native  citizen  of  the  State,  and  an  inhabitant  of 
that  county;  had  attained  the  full  age  of  twenty  one  years; 
had  repeatedly  paid  public  taxes,  and  had  resided  in  the  State 
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all  his  life;  but  he  had  not  been  an  inhabitant  of  the  county  June  1839 
of  Northampton,  twelve  months  immediately  preceding  the  *" 

day  of  election,  having  removed  into  that  county,  in  the       y 
month  of  November  1837,  from  the  county  of  Wake,  where  Cannon. 
he  had  always  theretofore  resided.    His  Honor,  upon  these 
facts,  was  of  opinion  that  the  plaintiff  was  entitled  to  recov- 
er, and  gave  judgment  accordingly:  whereupon  the  defendant  % 
appealed. 

Battle  for  the  defendant: 

This  case  calls  for  a  judicial  construction  of  the  8th  sec- 
tion of  our  State  Constitution,  in  relation  to  the  residence  re- 
quired to  qualify  persons  to  vote  for  members  of  the  House 
of  Commons.  That  section  prescribes  "That  all  freemen 
&c."  and  the  question  is  whether  the  voter  must  have  been 
an  inhabitant  of  the  county  in  which  he  offers  to  vote,  twelve 
months  immediately  preceding  the  day  of  election,  or  wheth- 
er a  residence  in  some  other  county  or  counties  of  the  State 
for  that  time  will  authorise  his  voting  in  the  county  in  which 
he  resides  on  the  day  of  the  election.  For  the  defendant,  it 
is  contended  that  the  latter  is  the  proper  construction;  1st, 
from  the  obvious  meaning  of  the  words  of  that  section,  con- 
sidered without  reference  to  the  other  parts  of  the  constitu- 
tion: 2ndly,  from  the  interpretation  which  the  language  of 
that  section  necessarily  requires  from  comparing  it  with  oth- 
er sections  in  the  same  instrument. 

1.  It  is  a  rtile  of  law  no  less  than  pf  reason  that  in  the  in- 
terpretation of  laws,  the  words  are  to  be  iniderstood  in  their 
usual  and  most  known  signification;  not  so  much  regard- 
ing the  propriety  of  grammar,  as  their  general  and  popular 
use;  and  that  every  part,  may,  if  possible,  stand,  utrts  ma" 
gis  xaleat  quam  pereat.  1  Black,  Com.  69, 89.  The  sec- 
tion under  consideration,  would  present  no  difficulty  in  its 
construction,  but  for  its  closing  words  "for  the  county  in 
which  he  resides."  But  for  those  words  it  would  be  clear  that 
the  residence  required  in  a  voter,  was  a  residence  for  twelve 
months  in  the  county  in  which  the  vote  is  offered.  The  word 
"any,''  as  applied  to  the  county  and  to  the  election,  is  used  to 
denote  that  the  qualifications  prescribed  in  the  section,  are  ap^ 
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Jane  1839  ly  manifest  that  the  framers  of  the  constitution  did  not  deem 
these  last  words  necessary,  if  they  intended  that  the  twelve 
mcmths  residence  and  the  voting  should  be  in  the  same  coun- 
ty, because  they  omitted  to  use  them  in  the  7th  section,  where 
such  was  evidently  their  intention. 

If  we  compare  the  language  of  the  8th  section  with  that  of 
the  5th,  6th  and  9th  sections  of  the  Constitution,  we  shall  de- 
rive additional  support  for  our  argument    In  the  5th  and 

6th  sections,  the  residence  is  referred  to  the  county  in  which 
the  member  is  elected  to  serve  in  the  Senate  or  House  of 

Commons  by  words  so  plain  that  it  is  impossible  to  mistake 
them:  and  in  the  9th  section,  the  residence  in  the  town  in 
which  the  vote  is  to  be  given  is  so  clearly  pointed  out,  that 
supposing  the  8th  section  was  intended  to  mean  what  is  con- 
tended for  on  the  other  side,  it  would  seem  as  if  the  framers ' 
of  the  Constitution  were  studious  to  afford  a  practical  illustra- 
tion of  the  contrast  between  clearness  and  obscurity  in  the 
language  of  the  instrument  which  they  were  preparing. 

In  answer  to  the  argument  for  the  construction  of  the  8th 
section  of  the  Constitution,  contended  for  on  the  part  of  the 
defendant,  it  may  perhaps  be  urged  that  it  will  admit  voters 
who  may  be  entirely  unacquainted  with  the  local  interests  of 
the  county  in  which  they  propose  to  vote,  as  well  as  with 
the  characters  of  the  persons  who  are  candidates  for  election. 
Admitting  to  some  extent  the  force  of  this  objection,  we  yet 
think  that  there  existed  strong  reasons  which  induced  our 
ancestors  to  overlook  it  for  the  purpose  of  accomplishing  the 
object  of  extending  the  elective  franchise  for  the  popula^^ 
branch  of  the  Legislature,  as  widely  as  practicable,  consistent 
with  the  security  and  welfare  of  the  State.  The  dispensing 
with  a  freehold  qualification  at  all,  was  an  innovation  upon 
the  law  and  usages  of  the  colonial  government,  but  such  in- 
novation was  deemed  essential  in  the  establishment  of  a  more 
democratical  form  of  governmentj  ar:d  the  principle  being 
once  admitted,  it  was  looked  upon  as  indispensable,  that  in  at 
least  one  of  the  branches  of  the  Legislature,  all  classes  of  the 
community  should  be  represented,  and  that  every  man  should 
be  entitled  to  a  vote  who  should  possessa  sufficient  degree  ot  in- 
dependence and  legal  discretion,  and  who  should  have  partici- 
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pated  in  the  public  burthens  and  have  bad  a  residence  in  the  June  4939 
State  long  enough  to  learn  its  true  policy,  and  to  feel  an  in-  „  , 
terest  in  its  welfare.  This  object  could  be  effeeted  only  by  y 
prescribing  the  residence  for  the  necessary  time  to  be  in  some  Cannon, 
county  or  counties  of  the  State,  and  allowing  the  vote  to  be 
given  in  the  county  where  the  voter  might  be  resident  on  the 
day  of  the  election.  There  were,  at  the  period  of  the  forma- 
tion of  the  Constitution,  as  there  are  now,  many  useful  citi- 
zens, such  as  mechanics  of  different  kinds,  overseers  and 
the  like,  whose  occupations  required  a  constant  change  of 
residence,  and  who,  in  the  course  of  their  respective  employ- 
ments, might  never  remain  in  the  same  county  two  years  in 
succession.  Such  persons,  according  to  the  construction 
contended  for  by  the  plaintiff,  i^iight,  before  the  change  in 
our  Constitution,  while  elections  were  annual,  never  have 
enjoyed  the  elective  franchise;  and  every  person  whatever 
would  necessarily  have  been  deprived  of  a  vote  for  one  year, 
whenever  he  thought  proper  to  remove  from  one  county  to 
another.  For  all  such  cases,  it  is  believed  that  the  Constitu- 
tion intended  to  provide;  and  it  does  so  provide  in  the  section 
under  consideration,  if  the  construction  contended  for  on  be- 
half of  the  defendant  be  correct. 

B.  Fs  Moore^  for  the  plaintiff. 

The  argument  of  the  defendant's  counsel  proposes  to  re- 
ject the  words  "  any  county,"  and  to  read  the  section  without 
them;  thus  "  All  freemen  of  the  age  of  twenty-one  years  who 
have  been  inhabitants  within  this  State  twelve  months"  &c. 
This  is  inadmissible  in  an  instrument  of  this  kind. 

1.  Because  we  must  suppose  that  the  language  was  care- 
fully selected. 

2.  BiBcause,  in  other  parts  of  the  constitution,  where  a 
general  residence  in  the  State  is  required  to  bestow  privi- 
lege, the  language  is  different;  as  in  the  40th  section  which 
prescribes  rules  for  naturalization,  "  That  every  Foreigner 
who  6omes  to  settle  in  this  State^*  Sec. 

3.  The  language  of  the  8th  section  which  qualifies  voters 
for  the  Commons,  is,  so  far  as  it  requires  residence,  almost 
precisely  a  copy  of  the  7th,  which  qualifies  voters  for  the  Se- 


862  IN  THE  SUPREME  COURT 

Jane  1839  nate.    The  seventh  section  is  "  That  all  freemen  of  the  9ge 

^jj^y^     of  twenty-one  years,  who  shall  have  been  inhabitants  of  any 

▼       one  county  within  this  State"  Sec.    The  uniform  and  settled 

Cannon,    construction  of  this  section  is,  that  the  words  require  a  twelve 

months  residence  in  the  county  of  voting.    If  this  sectioa 

shall  be  read  as  it  is  proposed  to  read  the  8th,  there  is  no 

language  left  requiring  the  freeholder  to  vote  in  the  county 

of  his  freehold. 

4.  The  9th  section  qualifies  voters  for  towns,  and  express" 
ly  requires  a  residence  of  twelve  months  in  the  town,  or  a 
freehold  therein.  No  good  reason  can  be  offered  why  such 
residence  is  required  in  borough  voters,  and  not  in  county 
voters.  The  representative  of  each  is  a  member  of  the 
House  of  Commons. 

6.  Prior  to  the  Revolution,  all  voters  were  freeholders. 
The  constitution,  in  extending  the  franchise,  intended  to 
make  two  classes  of  voters;  voters  qualified  hy  freehold  and 
residence,  and  voters  qualified  by  residence  alone.  The  on- 
ly difference  it  intended  in  the  voter  for  the  Senate,  and  the 
voter  for  the  House  of  Commons,  was  a  dispensation  of  the 
freehold  to  the  latter. 

6.  Residence  is  essential  to  a  prudent  exercise  of  the  firan- 
chise,  both  to  understand  the  local  policy  and  the  qualifica- 
tions of  the  candidates. 

7.  The  fact  of  residence  has  always  been,  and  alwa3rs 
must  be  a  difi!cult  question,  and  under  the  most  explicit  defi- 
nition, will  open  the  door  for  the  introduction  of  fraudulent 
votes — ^therefore  it  was  wise  in  the  constitution  to  put  the 
question  at  rest  by  defining  the  length  of  time  which  woald 
constitute  the  residence  required. 

'8.  If  the  words  '<  any  county"  be  retained,  no  sensible  con- 
struction can  be  placed  on  the  section,  without  reqiring  a 
twelve  months  residence  in  the  county  of  voting.  The  requi* 
sition  of  such  a  residence  will  protect  the  settled  population 
against  persons  introduced  a  short  time  before  an  election, 
for  the  purpose  of  aflfecting  the  result. 

9.  It  is  dangerous  to  strike  words  of  plain  import  from  the 
fundamental  charter  of  our  liberties,  and  can  never  be  done 
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witb  safety,  except  to  give  others  mare  material  their  intend-  Jane  1839 
ed  effect.  r~r 

AdberU       ^ 

T 

Gaston,  Judge,  after  stating  the  facts  of  the  case  as  above,  Caanon. 
proceeded  as  follows:    The  question  of  law  arising  upon 
these  facts,  is,  whether  the  defendant  had  the  right  to  vote  at 
the  said  election. 

The  8th  section  of  the  constitution,  upon  which  the  con-  ^ 
troversy arises,  is  in  these  words:  "All  freemen  of  the  age 
of  twenty-one  years,  who  have  been  inhabitants  of  any  coun- 
ty within  this  State  twelve  months  immediately  preceding 
the  day  of  any  election,  and  shall  have  paid  public  taxes, 
shall  be  entitled  to  vote  for  members  of  the  House  of  Comr 
mons  lor  the  county  in  which  he  resides.'^  The  plaintiff  in. 
sists  that  this  section  confines  the  right  of  voting,  to  those 
who  have  been  inhabitants  of  the  particular  county  in  which 
they  reside  at  the  day  of  election,  for  twelve  months  immedi- 
ately preceding  that  day;  while  the  defendant  contends  that 
a  residence  within  the  State  for  twelve  months  preceding  the 
day  of  election — no  matter  in  what  county  or  counties  of  the 
State — is  sufficient  to  entitle  one,  otherwise  qualified^  to  vote 
for  members  of  the  House  of  Commons  for  the  county  in 
which  he  resides  at  the  day  of  election.  There  is  a  very 
striking  grammatical  inaccuracy  in  the  language  of  this  sec- 
tion, for  which  it  is  difficult  to  account — unless  it  be  that  the 
section  does  not  retain  its  original  form,  but  in  passing 
through  the  Congress,  received  some  amendments  which 
were  so  inserted  as  not  to  fit  in  exactly  with  its  general 
structure.  "  All  freemen"  &c.  are  entitled  to  vote  for  mem- 
bers of  the  county  "  in  which  he  resides."  It  is  evident  also, 
that  whichever  of  the  constructions  contended  for  shall  be 
adopted,  the  intent  of  the  framers  of  the  Constitution  will 
be  found  not  to  have  been  expressed  in  the  most  precise  terms. 
These  considerations  but  impress  upon  us  more  deeply  the 
propriety  of  observing  the  leading  rule  in  the  exposition  of 
laws,  of  assigning  to  words  their  popular  signification  with- 
out indulging  in  critical  refinements. 

By  the  plaintiff,  it  is  assnmed  that  the  obvious  sense  of 
Ibe  w<orda  <^  any  county"  is  some  tme  county.     We  do  not 
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Jane  1839  think  so;  and  no  better  evidehce  can  be  asked  to  establish 
the  reverse  of  this  proposition  than  by  recurring  to  other 
parts  of  the  same  instrument,  where  "  any"  is  annexed  to 
nouns  in  the  singular  number*  By  the  16th  section  of  the 
Constitution,  each  member  of  the  Council  of  State  is  author- 
ised to  have  his  dissent  recorded  to  "any"  part  of  the  pro- 
ceedings of  the  body.  Can  it  be  doubted  but  that,  under  this 
section,  he  may  have  his  dissent  recorded  to  as  many  parts  of 
the  proceedings  as  he  may  disapprove  of?  In  the  19th  sec- 
tion, the  Governor  is  declared  to  have  power,  by  the  advice 
of  the  Council  of  State,  to  prohibit  the  exportation  of  "  any" 
commodity.  In  the  23d  section,  officers  offending  against 
the  State  by  a  violation  of  "  any"  part  of  the  Constitution, 
are  declared  liable  to  impeachment.  By  the  25th,  persons 
who  have  been  receivers  of  the  public  money  are  rendered 
ineligible  to  "any"  office,  until  they  shall  have  accounted 
for  and  paid  into  the  Treasury  the  sums  thus  received.  In 
the  27th,  it  is  declared  that  "  any"  member  of  the  Senate, 
House  of  Commons,  or  Council  of  State,  accepting  a  certain 
office,  shall  thereby  vacate  his  seat.  It  is  needless  to  multi- 
ply instances.  In  all  of  them,  it  is  manifest  that  "any"  is  used 
in  its  largest  sense,  as  synonimous  with  "whoever"  or  "what- 
ever," and  as  embracing  one  or  more  as  the  case  may  be. 

It  is  further  urged  on  the  part  of  the  plaintiff,  that  if  a  re- 
sidence of  twelve  months  within  the  State,  be  the  qualifica- 
tion intended  by  this  section,  the  words  "in  any  county"  are 
superfluous,  and  may  be  rejected  as  unmeaning.  Without 
denying  all  force  to  this  objection,  it  may,  nevertheless,  be 
observed,  that  amid  the  infinite  varieties  of  style  which  give 
character  to  the  expression  of  thought,  the  most  rare  is  that 
which  compresses  within  the  smallest  compass  of  words, 
while  it  faithfully  conveys,  all  that  is  intended  to  be  conmiu- 
nicated.  Redundancy  of  language  is  so  common,  that  it 
would  be  hazardous  to  draw  any  definite  conclusion  with 
much  confidence,  from  the  mere  use  of  unnecessary  words. 
On  the  other  hand,  it  is  insisted,  that  if  the  purpose  of  the 
section  be  to  require  a  residence  of  twelve  months  within 
the  county  where  the  vote  is  tendered,  the  words  at  the  end 
of  the  section  "for  the  county  in  which  he  resides"  are  not 
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only  superfluous  but  inappropriate.    They  are  superfluous,  June  1839 
because  the  sense  would  be  complete  without  them;  and  they  j^T~~ 
are  inappropriate,  for  they  hold  out  the  idea  that  the  county       y 
of  residence  on  the  day  of  election  may  be  diflerent  from  that  Gannon, 
in  which  the  previous  term  of  residence  has  been  completed. 
Upon  the  whole,  were  we  to  confine  our  attention  altogether 
to  the  words  of  this  section,  we  should  probably  lean  to  the 
construction  set  up  by  the  defendant,  because  the  other  or 
more  rigorous  interpretation  is  not  indicated  with  sufficient 
distinctness. 

But  however  this  might  be,  there  are  other  considerations 
which  tend  very  strongly  to  establish  the  interpretation  which 
we  are  inclined  to  adopt  upon  the  words  of  the  section.  In 
the  immediately  preceding  section,  prescribing  the  qualifica- 
tions of  voters  for  the  other  branch  of  the  Legislature,  the 
language  is: — "  All  freemen  of  the  age  of  twenty-one  years, 
who  have  been  inhabitants  of  any  one  county  within  the 
State  twelve  months  immediately  preceding  the  day  of  any 
election,  and  possessed  of  a  freehold  within  the  same  c<nmty 
of  fifty  acres  of  land  ior  six  months,  next  before  and  at  the 
day  of  election,  shall  be  entitled  to  vote  for  a  member  of  the 
Senate."  If  the  residence  required  by  the  8th  section  were 
the  same  with  that  required  by  the  7th,  how  are  we  to  ac- 
count for  the  marked  change  of  phrase  from  "  any  one  coun- 
ty'' to  ''  any  county"?  Why  is  the  emphatic  and  exclusive 
term  "  one"  used  in  the  7th  section,  discarded  in  the  eighth? 
Again:  In  the  7th  section  where  "  county"  is  twice  men- 
tioned, when  it  occurs  the  second  time,  it  is  described  as  the 
"  same  county."  Now,  it  is  exceedingly  improbable  that  in 
the  8th  section,  where  county  is  also  twice  mentioned,  the 
same  form  of  expression  would  not  have  been  used,  when  the 
word  occurs  the  second  time,  if  the  same  county  were  in  this 
section  also  intended.  This  striking  change  of  phraseology 
indicates  a  change  of  purpose.  It  indicates,  we  think,  that 
for  the  exercise  of  the  limited  franchise  of  voting  for  a  Sena* 
tor,  the  Constitution  requires  not  only  a  freehold,  but  a  resi- 
dence of  twelve  months  in  the  county  of  the  freehold;  while 
it  gives  the  more  general  right  of  voting  for  the  popular 
branch  of  the  Assembly  to  all  freemen  who  have  attained  full 
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Jane  1839  age,  and  hdve  paid  a  public  tax,  and  have  resided  twelve 
months  in  the  State  immediately  preceding  the  Section;  and 
it  provides  that  this  right  shall  be  exercised  in  the  counties 
respectively,  whereof  they  may  be  actually  inhabitants  at  the 
time  when  their  suffrages  are  given. 

Besides,  if  the  rigorous  construction  be  adopted,  every  citi- 
zen who  shall  have  removed  from  one  county  to  another  with- 
in twelve  months  before  the  election  of  members  of  the  Gene- 
ral Assembly,  is,  in  that  election,  altogether  deprived  of  a 
vote.  He  cannot  vote  in  the  county  to  which  he  has  remov- 
ed, because  he  has  not  been  an  inhabitant  of  that  county  for 
twelve  months  immediately  preceding  the  day  of  election; 
nor  can  he  vote  in  the  county  from  which  he  has  removed, 
because  he  is  not  residing  there  at  the  day  of  election.  Now, 
when  we  take  into  consideration,  that  when  the  Constitution 
was  framed,  elections  were  annual j  it  can  scarcely  be  believ- 
ed that  this  penalty  of  temporary  disfranchisement,  conse- 
quent upon  every  removal,  was  designed  to  be  imposinl.  la 
the  first  place,  the  genius  of  the  Constitution  is  fevorable  to 
the  extended  right  of  suffrage,  which  makes  representation 
go  hand  in  hand  with  taxation.  No  removal  exempts  the 
citizen  from  the  obligation  to  pay  his  tax — and  the  rio^ht  of 
being  heard  in  the  disposition  of  the  revenue,  to  which  he 
has  contributed,  will  not  lightly  be  supposed  to  be  suspended 
by  a  change  of  residence  from  one  side  to  the  other  of  a  coun- 
ty line.  Stiil  less  should  we  be  disposed  to  yield  to  this  sup- 
position, when  we  contemplate  the  known  state  of  things 
when  the  Constitution  was  formed.  Population  was  flowing 
in  a  regular  and  constant  tide  from  the  seaboard  into  the  in- 
terior; every  day  new  settlements  were  formed  farther  and 
farther  towards  the  West;  and  new  Counties  were  springing^ 
up,  almost  every  year,  as  the  Indians  retired,  and  the  white 
men  advanced  into  the  more  distant  recesses  of  the  forest 

The  requisition  of  a  previous  residence  of  any  duration  in 
ike  county  where  the  suffrage  should  be  offered,  was  wholly 
unknown  under  the  colonial  government.  The  oath  which 
the  freeholder  (for  none  but  freeholders  could  then  vote)  was 
required  to  take,  if  his  qualifications  were  disputed,  is  given 
in  Davis's  Hevisal,  page  248.    <<  You  shall  swear  that  yoa 
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have  been  siz  months  an  inhabitant  of  this  Fravinc^s  &Qd  ^^^  ^^^ 
that  you  have  been  possessed  of  a  freehold  of  fifty  acres  of  ZT^ 
land  for  three  months  past  in  your  own  right,  in  the  county       y 
of  ;  and  that  such  land  hath  not  been  granted  to  yoja  Cwmom. 

fraudulently,  on  purpose  to  qualify  you  to  give  your  vote; 

and  that  the  place  of  your  abode  is  in  the  county  of : 

and  that  you  have  not  voted  in  this  election."  A  previous 
residence  of  six  months,  within  the  province,  provided  the 
person  offering  to  vote  had  the  requisite  freehold  qualification, 
entitled  him  to  vote  in  the  county  which  was  the  place  of  his 
abode  on  the  day  of  election.  The  Constitution  hath  very 
clearly  substituted  the  payment  of  a  public  tax  for  the  iree- 
hold  qualification,  and  required  a  residence  of  twelve,  ib- 
stead  of  a  residence  of  six  months — but  that  it  has  introduced 
an  entirely  new  qualification,  a  previous  residence  exclusive- 
ly within  the  couuty  in  which  the  voter  has  his  abode  on 
the  day  of  election,  ought  distinctly  to  appear,  before  we  can 
presume  it  to  have  been  intended. 

Certain  considerations  of  public  policy  liave  been  suggest- 
en  in  the  argument  of  the  plaintiff^s  counsel  as  having  prob- 
ably operated  on  the  minds  of  the  framers  of  the  Con- 
stitution, so  as  to  induce  them  to  require,  and  which 
should  influence  the  judgment  of  the  expounders  oi  the 
Constitution  in  construing  it,  to  require  this  exclusive  and 
continued  residence  as  one  of  the  qualifications  of  the  voter. 
It  has  been  said  that,  without  it,  the  voter  cannot  be  suppos- 
ed to  have  acquired  that  knowledge  of  the  peculiar  interests 
of  the  county,  or  that  acquaintance  with  the  character,  tal- 
ents and  political  views  of  the  candidates  for  his  sufiYage^  as 
to  enable  him  to  aid  in  selecting  a  fit  representative  of  the 
county.  Arguments  of  this  kind,  though  undoubtedly  ad- 
missible, are  to  be  listened  to  with  much  caution.    The  in-  Argumemt 

I  upOD  the 

terpreters  of  a  law  have  not  the  right  to  judge  of  its  policy,  and  poIIoj  of  a 
when  they  undertake  to  find  out  the  policy  contemplated  by  -Soibtediy** 
the  makers  of  the  law,  there  is  great  danger  of  mistaking  **''"*"j"^'®» 
their  own  opinions  on  that  subject,  for  the  opinions  of  those  listened  to 
who  had  alone  the  right  to  judge  of  matters  of  policy.   Now  intloo!***' 
what  is  there,  upon  which  we  can  ground  any  thing  like  a'"'**  *"*^ 
confident  belief,  that  the  considerations  now  urged  upon  us  Uv  baT« 
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Jane  1839  had  the  weight  with  the  framers  of  the  Constitution  suppoa- 
P  .  ed  in  this  argument?    Whether  strong  or  weak,  they  are  ob- 

T  vious  considerations,  and  could  scarcely  have  escaped  notice. 
Cannon,  jg  j^  absurd  to  suppose  that  when,  thus  presented  to  notice, 
„ot  the  ^^^y  ^^^  ™®^  ^y  other  considerations  of  policy,  which,  in 
nj*"*  ^  .  their  judgment,  outweighed  them?  Might  not  the  Congress 
poiiej,  ADd  have  thought  that  in  a  State,  almost  exclusively  agricultu- 
underake  ^h  whcre  the  occupations  in  one  county  were  the  occupa- 
lo  find  omtiQQs  in  all  ^e  counties,  a  residence  of  twelve  months  with- 

the  policT 

eontempia-  in  the  State  was  sufficient  to  give  the  citizen  that  knowledge 
maken  o/  •'f  its  general  interest,  to  excite  that  sympathy  for  the  com- 
uwre*Ts     ™^*^  weal,  and  to  afford  that  acquaintance  with  the  princi- 
great   dan-  pjes  and  talents  of  the  candidates  for  popular  favor,  as  to  ren- 
uTkidg  their  der  it  unwisc  to  stifle  altogether  the  voice  of  him  who  had 
ioM  oil*  that  divided  his  residence  between  two  or  more  counties?    Such, 
•object,  for  beyond  question,  was  the  opinion  which  had  been  generally 
ofthoie      entertained  up  to  the  time  of  framing  the  Constitution;  and 
lone  **the*'  without  somc  evidcucc,  we  are  not  to  presume  that  this  opin- 
righi  to      ion  was  then  abandoned.    But,  in  truth,  the  evidence,  il  any, 
inaiters  of  is  all  the  Other  way.    Before  the  Revolution,  there  had  been 
^  **^^'       conferred  on  certain  Towns  a  distinct  right  of  representation 
in  the  legislative  body;  and  this  privilege,  to  a  certain  extent, 
was  preserved  and  secured  by  the  Constitution.    The  avow- 
ed purpose  for  granting  this  special  franchise  was  for  that  the 
inhabitants  of  these  towns,  because  of  their  peculiar  pur- 
suits, were  supposed  to  have  important  interests,  distinct  from 
those  of  the  great  body  of  the  community,  which  required 
the  protection  of  representatives  selected  exclusively  by  them. 
Now,  when  the  Constitution  defines  the  qualifications  of  a 
voter  in  one  of  these  towns,  it  explicitly  declares  that  he 
shall  either  have  a  freehold  in,  and  be  a  resident  thereof,  at 
the  day  of  election,  or  "shall  have  been  an  inhabitant  of 
such  town  twelvemonths  next  before  and  at  the  day  of  elec- 
tion;" thereby  unequivocally  manifesting  that,  in  regard  to 
these  municipalities,  having  peculiar  interests,  it  was  design- 
ed that  the  voter  should  have  that  connection  and  sympathy 
with  these  interests  as  would  induce  him  to  prefer  a  fit  repre- 
sentative of  them.    Thus  we  see,  that  when  the  fiamers  of 
this  instrument  deemed  an  exclusive  residence  of  a  determi- 
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nate  daration,  within  the  limits  of  a  particular  town,  an  es- Jane  1939 
sentiai  qualification  for  a  voter  in  that  town,  they  declared  rr 
this  parpoee  in  express  terms:  and  the  inference  is  almost  ir-  ^' 
resistible,  that  such  purpose  would  have  been  as  plaiuly  de-  Cannon. 
claied,  with  respect  to  the  voters  in  a  county,  if,  in  regard  to 
county  representation,  that  purpose  had  been  entertained.^— 
Exfressio  univs  est  exdusio  alterius. 

It  may  not  be  amiss  to  remark,  that  by  a  residence  in  the 
county,  the  Constitution  intends  a  domicil  in  that  county. 
This  requisition  is  not  satisfied  by  a  visit  to  the  county, 
whether  for  a  longer  or  a  shorter  time,  if  the  stay  there  be 
for  a  temporary  purpose,  and  with  the  design  of  leaving  the 
county  when  that  purpose  is  accomplished.  It  must  be  a 
fixed  abode  therein,  constituting  it  the  place  of  his  home. 
This  residence  or  domicil  is  a  fact  not  more  dij£cult  of  as- 
certainment, when  required  as  the  qualification  of  a  voter, 
than  residence  or  donucil  at  the  moment  of  a  man's  death, 
which  is  so  important  in  regulating  the  disposition  and  man- 
agement of  his  estate  after  death. 

It  has  been  urged  that  there  is  more  room  for  th^  commis- 
sion of  frauds,  if  the  liberal  construction  insisted  on  by  the 
defendant  be  adopted,  than  there  would  be  if  the  rigorous 
construction  contended  for  by  the  plaintiff  were  established. 
The  correctness  of  this  remark  is  admitted.  There  is  not 
the  same  facility  in  feigning  with  success  a  continued  resi- 
dence ot  twelve  months  in  a  county,  as  in  falsely  pretending 
a  residence  on  the  day  of  the  election — nay,  it  may  be,  when 
a  general  election  throughout  the  State  takes  place  in  neigh- 
boring  counties,  on  different  days,  that,  by  a  change,  or  a 
pretended  change  of  residence,  between  these  difierent  days, 
the  fraud  may  be  practised  of  voting  twice  at  the  same  elec- 
tion. But  the  remark  is  of  little  weight,  as  an  argument,  to 
show  what  is  the  qualification  actually  required  by  the  Con- 
stitution. It  proves  only,  that  the  more  the  elective  franchise 
is  fettered  by  restrictions,  the  more  difficult  becomes  the  u- 
surpation  of  it  by  those  not  entitled — ^but  it  neither  proves, 
nor  tends  to  prove^  that  because  of  such  difficulty,  the  fran- 
chise is  to  be  restrained  by  construction  where  it  is  not  clear* 
ly  restrained  by  the  Constitution.    The  sole  enquiry  is,  what 
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June  1889  are  die  limils  thete  imposed  upon  it?  and  it  is  the  prc^r  bn- 
"siness  of  Inflation  to  prerent  those  abuses  of  fraud  or  vio- 
leDce,  to  which  all  that  is  valuable  here  below  is  necessarily 
exposed.  In  the  discha^e  of  this  duty,  the  Legislature  has 
provided  that  every  person  tendering  a  vote,  at  any  election, 
may  be  required  to  swear  that  he  has  not  previously  voted 
in  that  election,  and  that  he  possesses  the  qualifications  re- 
quired of  a  voter  by  the  Constitntioa;  and  it  has  also  impos- 
ed penalties  on  those  who  may  vote  contrary  to  law.  If 
these  provisions,  and  those  securing  impartial  judges  of  elec- 
tion, should  prove  ineffectual,  it  is  not  to  be  doubted  but  that 
other  and  more  efficacious  provisions  will  be  devised  to  meet 
the  mischie&  disclosed  by  experience. 

We  believe  that,  in  truth, /ratict^  in  elections  arenpt'often 
committed  with  us.  There  has  been,  we  understand,  some 
difference  of  opinion  in  a  few  of  the  counties  in  relation  to 
the  question  now  under  consideration,  which  has  produced 
an  unsteadiness  of  practice,  which,  in  moments  of  strife  and 
excitement,  is  too  readily  ascribed  to  corrupt  motives.  The 
general  opinion  and  the  general  practice  have,  undoubtedly 
however,  been  in  conformity  with  what  we  understand  to  be 
the  true  meeaning  of  the  Constitution.  That  meanicg,  once 
fully  settled  and  generally  known,  there  is  great  cause  to 
hope  that  neither  fraud  nor  mistake  m  relation  to  this  subject 
will  prevail  to  any  very  injurious  extent.  It  is  the  opinion 
of  this  Court,  that  the  judgment  of  the  Superior  Court  ought 
to  be  reversed  with  costs. 


Per  Curiam. 


Judgment  reversed. 
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JOHN  GOODBREAD,   AdmV.  of  DAVID   DICKEY,  Chairman,  Jane  1839 
&c.  for  the  use  of  JOHN  HALFORD  v.  N  E  WMAN  WELLS  et  al.   : — 

Gnodbread 
An  appeal  will  not  lie  from  a  jadgmentt  which  is  in  its  nature,  and  pro-  &6. 

fesses  to  be,  final,  when  it  appears  that  at  the  same  term  wherein  the  Yitil^^t^ 
judgment  purports  to  be  rendered,  a  rule  was  obtained  by  the  party 
cast  to  exclude  from  the  taxed  costs  certain  witness  tickets,  which 
rule  was  **  suspended  and  continued  over  to  the  next  term  of  the  court 
for  hearing." 

Ader  the  new  trial  granted  in  this  cause,  at  December 
Term,  1837,  (See  2  Dev.  <k  Bat.  Rep.  476,)  it  was  again  tried 
at  Rutherford,  on  the  last  circuit,  before  his  honor  Judge  Too- 
mer,  when  a  verdict  was  rendered  m  favour  of  the  plaintiff 
upon  the  issue  joined,  and  his  damages  assessed  to  $S4:.50  cts* 
A  motion  for  a  new  trial  was  made  by  the  defendant's  coun- 
sel, which  being  refused,  he  obtained  a  rule  upon  the  plain- 
tiff that  the  tickets  ol  certain  witnesses  should  not  be  taxed 
against  him  in  the  bill  of  costs,  which  rule  was  "suspended 
and  continued  over  to  next  court."  The  record  then  shows 
that  there  was  a  judgment  of  the  court  <<  that  the  plaintiff  re- 
cover of  the  defendants  in  this  case  the  sum  of  $84:50  cts. 
with  interest  on  $50  from  the  30th  day  of  April,  1839,  until 
paid  and  costs;"  from  which  judgment  the  defendants  pray- 
ed  and  obtained  an  appeal  to  the  Supreme  Court,  and  a  case 
was  stated  by  his  Honor  and  sent  up  with  the  transcript, 
shewing  the  legal  matters  urged  by  the  defendants  on  the  tri- 
al of  the  issue  and  the  instructions  prayed  in  relation  thereto, 
the  refusal  of  the  Court  to  give  such  instructions,  and  the  ex- 
ceptions of  the  defendants  to  that  refusal. 

No  counsel  appeared  for  the  defendants  in  this  court. 

D.  F.  Caldwell  for  the  plaintiff. 

Oaston,  Judge.  Upon  examination  of  the  record  in  this 
case,  we  are  of  opinion  that  we  cannot  take  jurisdiction  of  it. 
Appeals  to  this  Court  from  judgments  in  the  Superior  Courts, 
are  of  two  kinds.  Appeals  may  be  allowed  from  any  ^nai 
judgment,  sentence  or  decree  of  the  Superior  Court;  and  in 
every  case  of  such  appeal,  the  Supreme  Court  may  render 
fluch  sentence,  judgment  or  decree  as,  on  the  inspection  of  the 
whole  record,  it  shall  appear  to  tbem  ought  in  law  to  be  reiH 
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Jane  1839  dered  thereon,  and  may  cause  the  same  to  be  enforced  and 
Ooodbi-ead  ©^^cuted  by  any  proper  process.  It  is  also  in  the  discretion 
^^-  of  the  Judges  of  the  Superior  Courts  to  allow  an  appeal  to  the 

Weill  etai.  Supreme  Court  from  any  interlocutory  order,  judgment  or 
decree,  at  the  motion  of  the  party  supposing  himself  aggrieved 
thereby,  upon  such  terms  as  they  shall  deem  it  just  and  equi- 
table to  prescribe;  and  when  such  appeal  shall  be  allowed,  the 
Judge  allowing  the  same  shall  direct  so  much  only  of  the  re- 
cord and  proceedings  in  the  cause  to  be  certified  to  the  Su- 
preme Court,  as  he  shall  think  necessary  to  present  the  ques- 
tion or  matter  arising  upon  such  appeal  fully  to  be  consider- 
ed by  the  Court  '  In  appeals  of  this  kind,  the  record  of  the 
cause  still  remains  in  the  Superior  Court,  and  the  Supreme 
Court  cannot  enter  any  judgment  reversing,  affirming  or 
modifying  the  order,  judgment  or  decree  appealed  from;  but 
has  authority  only  to  cause  its  opinion  to  be  certified  to  the 
Superior  Court,  with  instructions  how  to  proceed  upon  the 
subject  matter  of  the  appeal.  See  1  Rev.  St.  ch.  4,  sect.  22, 
23,  28;  ch.  33,  sect.  1 1. 

The  record  transmitted  to  us  purports  to  be  the  record  of 
the  cause.  It  contains  the  pleadings,  the  issues  and  the 
finding  of  the  jury  thereon.  It  sets  forth  a  case  in  the  nature 
of  a  bill  of  exceptions,  shewing  the  legal  matters  urged  by 
the  defendant  on  the  trial  of  the  issue,  and  the  instructions 
prayed  in  relation  thereto,  the  refusal  ot  the  court  to  give 
such  instructions,  and  the  exceptions  of  defendants  to  that 
refusal.  It  further  shews,  that  a  motion  for  a  new  trial  was 
made  by  the  defendants,  and  that  this  motion  was  over-ruled; 
that  a  judgment  was  thereupon  rendered  that  the  plaintiff  do 
recover  of  the  defendants  the  sum  of  eighty-four  dollars  and 
fifty  cents  with  interest  on  $50,  from  the  30th  of  April,  1839, 
until  paid  and  costs;  and  that  defendants  being  dissatisfied 
with  said  judgment,  prayed  an  appeal  to  the  Supreme  Court, 
which  was  granted.  Thus  far  the  judgment  has  every  qual* 
ity  of  a  final  judgment,  and  none  whatever  of  an  interlocutory 
judgment  The  appeal  is  taken  as  of  right  to  remove  the  en* 
tire  record  into  this  Court  for  affirmance,  reversal  or  correc- 
tion according  to  law — and  is  not  at  all  in  the  nature  of  a 
consultative  appeal  directed  by  the  court  below,  at  the  re- 
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quest  of  one  of  the  parties,  but  still  in  the  exercise  of  its  dis-  June  1839 
cretion,  to  obtain  the  advice  of  this  Court  upon  the  decision  "    T     T 

'■  Goodbread 

of  some  plea,  or  in  regard  to  some  default  or  other  proceeding  &o. 
which  does  not  determine  the  suit,  and  of  the  propriety  of  weulecai. 
which  decision  the  Court  below  doubts.  If  we  have  cogni- 
zance of  the  cause,  it  is  of  the  whole  cause  as  of  one  brought 
up  by  appeal  from  a  final  sentence.  But  the  record  shews 
that  however  final  this  judgment  may  profess  to  be,  it  has  in 
truth  been  suspended  in  its  operation  by  the  Court  which 
rendered  it — ^and  therefore  cannot  be  viewed  by  us  as  one 
Jinal  in  its  nature.  The  record  shews,  that  at  the  very  term 
wherein  the  judgment  purports  to  have  been  rendered,  a  rule 
was  obtained  by  defendants  upon  the  plaintiff  to  shew  cause 
wherefore  the  taxed  fees  of  certain  witnesses  of  the  plaintiff 
should  not  be  excluded  from  the  costs  to  be  recovered  by  the 
plaintiff,  and  that  this  rule  was  '•  continued  over  to  the  next 
term  of  the  Court  for  hearing. ^^ 

The  cause  therefore  is  still  in  the  Court  below  for  further 
action  thereon  ;  and  until  that  action  be  had,  it  cannot  be  re-  | 
moved,  because  of  alleged  error,  into  this  Court.  Suppose 
that  on  an  inspection  of  the  whole  record,  we  should  discover 
no  error,  what  judgment  could  we  render  in  respect  to  that 
part  of  the  plaintiff's  costs  which  is  yet  the  subject  of  dispute 
in  the  Court  below?  Ought  these  to  be  included  in  or  exclu- 
ded from  our  judgment?  Or  should  our  judgment — what- 
ever it  might  be  in  regard  to  this  as  yet  undecided  part  of 
the  controversy — be  rendered  subject  to  the  correction  of  that 
Court?  These  are  stated  as  some  of  the  absurd  consequen- 
ces which  would  result  from  our  regarding  the  judgment  ap- 
pealed from  as  a  final  judgment. 

The  cause  is  kept  below  professedly  indeed  for  one  pur- 
pose only — but  nothing  has  been  finally  adjudged  there. 
While  the  cause  remains  below,  it  is  subject  to  the  controul 
of  that  Court  for  all  legitimate  purposes.  That  Court  may 
yet  allow  amendments — award  a  repleader — ^grant  a  new 
trial — and  do  any  other  matter  in  relation  to  the  subject  mat- 
ter in  controversy  before  it  which  any  Court  may  lawfully 
do  in  regard  to  a  cause  before  its  final  disposition. 

12 
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Jone  1839     Our  only  proper  course,  we  think,  is  to  dismiss  the  appeal 
„  ^    as  premature. 

T  ,  Per  Curiam.  Appeal  dismissed. 

LongeiaL 


WILLIAM  H.  HORAH,  Cashier  v$.  WILLIAM  W.  LONG  et  al. 

A  note  payable  to  A.  B.,  "cashier  or  order,"  and  "negotiable  and  pay- 
able'* at  a  particular  bank,  is  payable  to  A.  B.  individually,  the  woid 
*^ca8hier"  being  only  descriptive  of  the  person  ;  and  the  expiration  of 
the  charter  of  the  bank  at  which  the  note  is  "negotiable  and  payable/' 
will  not  at  law  affect  his  right  to  recover  on  it. 

If,  after  a  judgment  against  him,  the  defendant  comes  into  court  at  a  sub- 
sequent term,  and  procures  the  judgment  to  be  set  aside,  and  pleads  to 
the  action,  &  a  verdict  is  subsequently  rendered  agaisthim,  it  is  no  dis- 
continuance of  the  action  of  which  he  can  take  advantage ;  and  if  it 
were  a  discontinuance,  it  would  be  cured  by  the  verdict  under  our 
act  of  amendment*     1  Rev.  Slat.  Ch.  3,  Sec.  5. 

This  was  an  action  of  Debt  upon  a  bond,  which  was 
made  payable  to  "William  H.  Horah,  Cashier  or  order,"  and 
'-negotiable  and  payable  at  the  Branch  of  the  State  Bank  at 
Salisbury."  The  action  was  commenced  in  the  County 
Court  of  Mecklenburg,  and  at  November  Term,  1834,  of 
said  Court,  the  parties,  by  their  attorneys,  appeared  in  open 
*  court,  when  the  following  entry  was  made,  viz:  "Judgment." 
At  May  Term,  1835,  the  cause  was,  by  order  of  Court,  rein- 
stated on  the  trial  docket,  and  the  defendants  entered  their 
pleas;  and  at  a  subsequent  term,  it  was  tried,  and  a  verdict 
and  judgment  rendered  in  favor  of  the  plaintiff;  upon  which 
the  defendants  appealed  to  the  Superior  Court,  where,  on  the 
last  circuit,  it  was  tried  before  his  Honor  Judge  Nash,  when 
the  plaintiff  having  obtained  a  verdict,  the  defendants  moved  in 
arrest  of  judgnient,  and  assi.^ned  the  following  reasons :  First, 
because  the  charter  of  the  State  Bank  had  expired.  Second^ 
ly,  because  it  appeared  on  the  face  of  record,  certified  from 
the  County  to  the  Superior  Court  of  Mecklenburg,  that  there 
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had  been  a  discontinuance  of  said  suit.  The  reasons  in  ar-  Jane  1939 
rest  were  overruled  by  the  CJourt,  and  judofinent  being  rcn-  "TI  ~ 
dered  for  the  plaintiff,  the  defendants  appealed.  y 

Boy  den  and  A.  M,  Burton  for  the  defendants.  LongetaL 

Z>.  F.  Caldwell  for  the  plaintiff. 

Gaston,  Judge.  Neither  of  the  exceptions  in  arrest  of 
judgment  is  good.  The  expiration  of  the  charter  of  the 
Bank,  whereof  the  plaintiff  was  cashier  at  the  time  of  the  exe- 
cution of  the  note  on  which  he  brought  this  action,  is  a  cir- 
cumstance which  in  no  way  affects  his  rigiit  to  recover  the 
debt  demanded.  It  was  due  to  him  personally.  The  word 
"cashier,''  was  but  descriptive  of  the  individual  to  whom  the 
note  was  made  payable.  The  legal  interest  of  the  debt  was 
in  the  plaintiff.  The  action  was  properly  brought  by  him, 
and  the  judgment  rendered  for  him  in  his  natural  capacity. 
Whether  he  was  a  trustee  for  the  Bank,  or  any  other  person, 
is  an  enquiry  with  which  a  court  of  law  has  no  concern. 

There  has  been  no  discontinuance  of  the  action,  whereof 
the  defendants  can  take  advantage.  A  judgment  had  been 
rendered  for  the  plaintiff,  which  put  the  defendants  out  of 
Court.  But  they  came  into  Court,  had  the  judgment  set 
aside,  and,  at  the  same  term,  pleaded  over  to  the  action.  Sub- 
sequently to  this  voluntary  appearance  on  their  part,  the 
cause  has  been  regularly  continued  in  Court  until  the  final 
judgment  But  if  there  had  been  a  discontinuance,  it  is  cured 
by  the  verdict  under  the  stat.  32  Henry  8th,  and  our  act 
of  amendment.  1  Rev.  Stat.  Ch.  3,  Sec.  5.  The  Judgment  • 
is  affirmed  with  costs. 

Per  Curiam.  Judgment  affirmed. 
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June  1889  ©eN  ON  DEM.  OF  DANIEL    MURRAY  et  al.  u.   ANDREW 
SHAN  KLIN. 

Where  a  judgment  had  been  given  pro  frnrma  in  the  Court  below,  and 
an  appeal  taken  to  the  Supreme  Court  in  order  to  get  its  decision  up 
on  certain  questions,  but  the  Judge  omitted  making  up  a  case  during 
the  term,  and  the  attorneys  of  the  parties  took  the  papers  from  the 
Clerk's  office  and  carried  them  off  for  the  purpose  oi  making  out  the 
case,  and  did  not  return  them  to  the  office  till  it  was  too  late  for  the 
Clerk  to  send  up  the  transcript  in  time,  which  he  swore  he  would 
have  done  had  the  papers  been  returned  soon  enough,  a  eertiorcri  wLU 
be  granted  to  the  appellant,  upon  his  deposing  that  be  never  intended 
to  abandon  his  appeal. 

A  motion  was  made  for  a  certiorari^  to  bring  up  the  re- 
cord in  this  case.  It  appeared  that  the  action  had  been 
brought,  by  order  of  Court,  for  the  purpose  of  deciding  cer- 
tain questions  of  title  and  possession,  material  in  a  petition 
for  partition,  pending  between  the  parties;  that  the  jury  found 
a  verdict  for  the  lessors  ofthe  plaintiff,  subject  to  the  opinion 
of  ihe  Court  on  a  case  agreed;  and  the  Court,  pro  forma, 
gave  judgment  for  the  lessors  of  the  plaintiff;  That  the  de- 
fendant appealed,  and  it  was  agreed  by  the  lessors  of  the 
plaintiff,  that  he  should  not  give  security  for  the  appeal. — 
The  deputy  Clerk  of  Hyde  Superior  Court  stated  in  his  affi- 
davit, that  the  case  for  the  Supreme  Court  was  not  made  up 
by  the  Judge  during  the  term  ;  and  that  the  papers  in  the 
cause  were  taken  to  Beaufort  County  by  the  attorneys  in  the 
•  <;ause,  and  he  did  not  get  them  back  to  Hyde  in  time  to 
make  out  a  transcript  before  Friday  in  the  second  week  in 
June,  when  he  mailed  the  transcript  for  the  Supreme  Court. 
The  transcript  did  not,  and  could  not,  arrive  in  time.  The 
defendant  deposed  that  he  never  intended  to  relinquish  his  ap 
peal ;  that  his  attorney  promised  that  he  would  see  that  the 
case  should  be  sent  to  the  Supreme  Court. 

Devereux  for  the  defendant. 

Badger  for  the  lessors  of  the  plaintiff. 

Daniel,  Judge,  after  stating  the  facts  upon  which  the 
motion  for  the  certoirari  was  founded,  proceeded  as  follows : 
If  the  case  had  rested  simply  upon  the  neglect  of  the  defend- 
ant or  his  attorney  in  not  sending  the  transcript  to  this  Court 
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in  time,  we  should  have  had  no  hesitation  in  deciding  a-  Jane  1839 
fifainst  the  motion.    But  there  are  other  circumstances,  ari-  Tl 

®  '         Murray 

sing  out  of  the  case  and  the  affidavits,  which  induce  us  to  v 
think  it  ought  to  be  granted.  First,  there  was  no  other  ^hanklin. 
mode  of  bringing  the  case  to  this  Court  but  by  appeal,  and 
therefore  that  form  was  observed,  but  it  is  apparent  that,  in 
substance,  the  cause  was  to  come  up  by  consent.  The  case 
underwent  little  or  no  examination  in  the  Court  below,  and 
it  was  the  intention  of  the  Court  and  both  the  parties,  that  it 
should  be  brought  here  for  a  full  examination  and  final  de- 
termination as  to  the  law.  Secondly,  the  papers  belonging 
to  the  office,  trom  which  the  Clerk  was  to  make  a  perfect  re- 
cord, had  been  taken  from  the  office  by  the  consent  of  each 
of  the  attomies,  and  carried  with  them  to  another  county 
(we  suppose  to  make  out  a  case]  and  were  not  returned  in 
time,  so  as  to  enable  the  Clerk  to  make  a  transcript  to  reach 
this  Court  in  time.  If  the  case  had  been  made  out  in  term 
time  by  the  Judge  or  the  Attornies  ;  and  the  papers  belong- 
ing to  the  cause  had  not  been  carried  away,  the  Clerk  himsplf, 
it  seems,  would  have  sent  the  transcript  here  in  time,  although 
not  bound  to  do  so.  The  defendant  did  not  mean  to  aban- 
don his  appeal,  and  if  he  had  called  at  the  office  for  the  trans- 
cript, he  could  not  have  got  it  in  time.  We  think,  for  these 
various  reasons,  that  a  certiorari  ought  to  issue  as  prayed 
for. 

P£R  CuRRiAM.  •        Certiorari  ordered. 
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June  1839    DEN  ON  DEM.  OF  HENRY  FULLENWIDER  v.  THOMAS 

ROBERTS  etal. 

A  purchaser  at  a  grossly  and  manifestly  inadequate  price,  is  not  such  an 
one  as,  under  the  statute  of  27  Eliz.  ch.  4,  sec.  2(1  Rev.  Stat.  ch.  50, 
Hec.  2)  can  avoid  a  prerious  voluntary  conveyance;  but  to  constitute  a 
purchaser  entitled  to  the  benefit  of  that  statute,  the  purchase  must  be 
in  good  faith  and  f(jr  a  fair  price;  and  this  the  Court  should  declare  as 
a  rule  of  law,  and  not  leave  it  as  a  question  of  intent  to  be  passed  up- 
on by  the  jury. 

The  Court  will  not  enter  into  the  question  of  the  inadequacy  of  the  con- 
sideration, ZAperse  vitiatinjjr  the  sale,  unless  it  be  plain,  and  great,  or 
gross,  as  it  is  commonly  called.  Prices  may  range  between  the  ex- 
tremes of  what  close  men  would  call  a  good  bargain  on  one  hand,  and 
a  bad  and  even  hard  bargain  on  the  other,  and  the  law  will  not  in- 
terfere. But  when  snch  a  price  is  given,  or  pretended  to  be  given, 
that  every  body  who  knows  the  estate,  will  exclaim  at  once,  **  why, 
he  has  got  the  land  for  nothing,''  as  if  only  one  tenth,  or  perhaps  even 
one  third  part  of  the  value  were  given,  the  law  would  be  false  to  it- 
self if  it  did  not  say,  sternly  and  without  qualification,  to  such  a  per- 
son, that  he  had  not  entitled  himself  to  the  grace  and  protection  of  the 
Statute. 

This  was  an  action  of  ejectment  for  a  tract  of  land,  up- 
on which  was  a  valuable  gold  mine,  tried  at  Lincoln,  on  the 
last  circuit,  before  his  honor  Judgfe  Nash. 

Upon  the  trial,  many  points  were  raised,  and  the  facts  con- 
nected with  them  are  fully  stated  in  the  record.  But  as  the 
opinion  of  this  Court  turns  upon  one  or  two  of  those  ques- 
tions only,  it  will  be  useless  to  advert  to  any  facts  but  those 
relative  to  the  points  on  which  the  case  is  here  decided. 

Both  parties  claimed  under  one  William  Falls,  who  was 
seized  in  fee,  and  in  1818  conveyed  in  fee  to  John  Dixon  up- 
on the  consideration  as  stated  in  the  deed,  of  $500.  At  that 
time  Falls  was  indebted  to  several  persons,  and  he  and  Dix- 
on, who  were  brothers-in-law,  stated  that  the  deed  was  made 
for  the  purpose  of  preventing  Falls'  creditors  from  selling  the 
land,  and  of  preserving  it  for  Falls'  family.  On  the  part  of 
the  plaintiflf;  evidence  was  also  given,  that  the  consideration, 
or  pretended  consideration  was  $500,  as  mentioned  in  the 
deed;  but  that  it  was  divided  into  three  instalments — one  pay- 
able in  five  years,  another  in  nine  years,  and  the  third  iix 
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seventeen  years.    On  the  part  of  the  plaintiff  there  was  then  J«ne  183J» 
fi:iven  in  evidence  a  deed  from  the  same  William  Falls  to  the  ~     TT 

o  Fuilen  wider 

lessor  of  the  plaintiff  for  the  premises  in  fee,  bearing  date  the        ▼ 
2nd  day  of  March,  1836,  purporting  to  be  made  in  considera-ai. 
tion  of  $50;   which  sUm  was  paid  to  said  Falls,  who  then  ^ 
said  that  his  reason  for  selling  the  land  was,  that  he  was  poor 
and  unable  to  go  to  law  about  it. 

On  the  part  of  the  defendant  evidence  was  then  given,  that 
the  creditors  of  Falls  at  the  the  date  of  his  deed  to  Dixon, 
had  been  all  since  satisfied;  and  that,  at  the  time  of  the  con- 
tract between  the  lessor  of  the  plaintiff  and  Falls  and  the  exe- 
cution of  the  deed  in  1836,  the  premises  were  worth  $25,000. 
The  action  was  brought  shortly  after  the  lessor  of  the  plain- 
tiff took  his  deed.  On  the  part  of  the  plaintiff  it  was  contend- 
ed, that  the  deed  to  Dixon  was  fraudulent  and  void,  as  against 
his  lessor. 

On  the  part  of  the  defendants  it  was,  however,  contended 
that  although  that  deed  might  be  fraudulent  as  to  creditors 
and  purchasers,  yet  the  plaintiff's  lessor  could  not  take  ad- 
vantage thereof,  because  he  did  not  represent  any  creditor  of 
Falls;  and  because  he  was  not  a  purchaser  from  him  for  a 
valuable  consideration  and  bona  fide 

His  Honor  instructed  the  Jury  "that  if  the  deed  from 
Falls  to  Dixon  was  made  to  defraud  the  creditors  of  Falls, 
though  it  was  good  as  against  Fulls  himself  and  all  claiming 
under  him  as  volunteers,  yet  it  was  void  as  to  the  creditors 
of  Falls  and  as  to  purchasers  from  him,  purchasing  for  a 
valuable  consideration  and  honafide^  by  force  of  the  statute; 
that  money  was  a  valuable  consideration;  and  that  in  com- 
ing to  a  decision  of  the  question,  whether  the  plaintiff's  les- 
sor had  brought  himself  within  the  protection  of  the  statute, 
they  would  take  into  consideration  the  real  value  of  the  land 
and  the  price  given,  ^  and  the  circumstances  attending  the 
transaction  :  That  the  inadequacy  of  the  price  was  not  of  it- 
self sufficient  to  deprive  the  purchaser  of  the  benefit  ol  the 
statute ;  yet  it  must  not  be  such  an  inadequacy  as  sh  *ws  the 
price  was  merely  colourable  and  merely  intended  to  get  rid 
ot  the  first  conveyance:  That  when  this  is  the  case,  or  when 
the  transaction  is  accompanied  by  any  other  €ircumstance» 
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June  1839  shewing  a  fraudulent  intent  on  the  part  of  the  purchaser,  or 
Fallen w'-  ^  fraudulent  combination  between  the  purchaser  and  the 
der      seller  to  defeat  the  prior  conveyance — in  neither  case  can  a 
^  ,  ^       subsequent  purchaser  entitle  himself  to  the  protection  of  the 
ai.     statute."    And  in  applying  those  principles  to  the  particular 
case  the  jury  was  directed  that  <<if  they  were  satisfied  that  the 
price  the  lessor  of  the  plaintiff  paid  was  merely  colourable,  or 
that  his  purchase  was  made  with  a  fraudulent  intention,  or 
through  a  combination  with  Falls  to  defeat  the  conveyance 
to  Dixon,  then  the  lessor  of  the  plaintiff  was  not  a  bona  fide 
purchaser  for  a  valuable  consideration  within  the  language 
and  meaning  of  the  statute,  and  was  not  entitled  to  its  pro- 
tection :  That  on  the  contrary,  it  they  should  believe  that  the 
price  was  inadequate,  yet  that  the  lessor  of  the  plaintiff  had 
purchased  in  good  laith,  he  was  entitled  to  the  protection  of 
the  statute,  and  the  deed  to  Dixon  was  void  as  to  him." 

The  counsel  for  the  defendants  ihen  moved  the  Court  fur- 
ther  to  instruct  the  jury  "that  if  the  price  given  by  the  les- 
sor of  the  plaintiff  to  Falls  was  greatly  inadequate,  or  he 
purchased  on  speculation,  his  purchase  was  fraudulent  and 
not  entitled  to  the  protection  of  the  statue  against  the  deed 
to  Dixon."  But  his  Honor  refused  the  instruction  prayed 
for,  and  repeated  that  before  given  ;  and  there  was  a  verdict 
and  judgment  for  the  lessor  of  the  plaintiff,  and  the  defend- 
ants appealed. 

Badger  for  the  defendants. 

D,  F.  Caldwell^  Alexander^  Boyden  and  Hoke  for  the 
lessors  of  the  plaintiff. 

RuFPm,  Chief  Justice,  after  stating  the  case  as  above,  prf>- 
ceeded  as  follows:  The  counsel  for  the  defendants  contends, 
that  the  Court  erred  in  laying  down,  in  the  first  part  of  the  in- 
structions, that  the  deed  to  Dixon,  if  designed  to  defraud  the 
creditors  of  Falls,  was  void  as  against  purchasers  from  Falls 
as  well  as  against  his  creditors;  and  it  is  insisted  that  it  was 
a  prejudice  to  the  defendants  to  leave  the  case  to  the  jury  up- 
on that  erroneous  and  irrelevant  proposition. 

But  we  think  the  judgment  cannot  be  reversed  on  that 
fifround.  It  is  generally  true,  that  deads  void  by  reason  of 
bad  faith,  as  to  creditors,  are  also  void  as  to  purchasers. — 
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They  are  not,  indeed  void  as  to  the  purchasers,  because  they  Jane  1839 
are  so  as  to  the  creditors,  but  by  reason  of  the  bad  faith,which  ~,      '." 
alike  vitiates  them  as  against  both  purchasers  and  creditors,      der 
There  may,  perhaps,  be  instances  in  which  purchasers  would     ^ 
not  stand  on  the  same  footing  with  creditors.    If  so,  this  cer-       ^1. 
tainly  is  not  a  case  of  the  kind ;  for  if  the  deed  be  fraudulent 


as  to  the  creditors,  it  is  so  upon  the  grounds  that  the  sale  to  "n"  ^^ 
Dixon  was  merely  colourable  and  in  trust  for  Falls  or  his  ****^  $^^* 

'  Toid  hj  rea- 

family,  and  that  the  consideration  was  never  to  be  paid,  if  Mn  of  bad 
we  are  to  judge  from  the  relation  of  the  parties  and  the  dis- ere<iiton,  ° 
tant  periods  to  which  the  payments  were  deferred.  Now,  JJ^topurch?" 
the  same  considerations  would  render  the  deed  voluntary, and  ■■««'a.  Thejr 
so  void  as  against  a  subsequent  purchaser  under  the  Statute  deed  void  at 
27th  Elizabeth.  See.  1  Rev.  Stat,  Ch.  50,  Sec.  2.  This  is,  astrg^A^c«;;;; 

we  think,  what  his  Honor  is,  in  fairness,  to  be  understood  to  **»«y  *«*,»o 
'  as  10  credit- 

mean.    At  all  events,  the  supposed  error,  if  committed  in  ors,  but  by 

this  case,  worked  no  prejudice  to  the  defendants,  and  there- IhJ^"^ faith 
fore  furnishes  no  reason  for  settinor  aside  the  verdict.    It  ^.'V^i*  i*!'® 

^  viiiatesth'm 

could  do  the  defendant  no  harm,  because,  clearly,  the  deed  •>  against 
was  here  as  much  void  under  the  27th  Elizabeth  against  the  asen^nd 
one  class,  as  it  was  under  the  13th  Elizabeth  against  theoth-^^^'* 
er  class  of  those  persons.  But  furthermore,  the  defendants  perhaps  be 
did  not  even  contend  that  the  deed  was  good  against  purcha-  which  pur- 
sers ;  but  in  the  instruction  prayed  by  them,  expressly  ad-  ^^d'not 
mitted  it  to  be  void  both  as  to  creditors  and  purchasers,  stand  oo  the 

^  '  same  footing 

and  relied  only  on  this : — that  the  lessor  of  the  plaintiflf  was  with  credu- 
not  such  a  person  as  could  claim  the  benefit  of  the  statute  for  **"' 
the  protection  of  "purchasers  for  money  or  other  good  consid- 
eration"— The  defendants  cannot  therefore  comp'ain  that  the 
Court  accepted  their  own  admission  on  this  point. 

But  upon  the  point  on  which  the  defence  was  placed,  as 
just  stated,  the  opinion  of  the  Court  is,  that  the  law  is  for  the 
defendants.  Fifty  dollars  is  not  such  a  consideration  for 
conveying  an  estate  worth  $25,000,  as  will  defeat  a  prior  vol- 
untary conveyance.  It  is  too  palpably  and  glaringly  defi- 
cient to  amount  to  a  purchase  within  the  Statute  27th  Eliza- 
beth; and  so,  we  think,  the  jury  ought  tohave  been  told. — 
They  were,  on  the  contrary,  instructed  that,  notwithstanding 
the  price  was  inadequate  and  greatly  inadequate,  they  might 

13 
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Jnne  1839  find  that  the  transactioa  was  or  was  not  fraudulent,  according 

y  ..  ^"'T'  to  the  intent  of  the  parties;  whether  it  was  or  was  not  merely 

der      to  defeat  the  previous  deed.    Without  reading:  the  instruc- 

▼       tions  hypercritically,  we  understand  them  to  be  substantial- 
Roberts  6t  -       ,  _  ,  ,        , 

aj,  ,  \y,  that  auf/  sum  of  money  constitutes  a  purchaser  under  the 
>  statute;  and  that  the  inadequacy  of  the  consideration,  how- 
ever great,  will  not,  of  itself,  take  the  case  out  of  the  statute 
unless  thejz/ry  shall  infer  therefrom,  o^  a  fact,  that  the  sec- 
ond conveyance  was  a  contrivance  merely  to  defeat  the  first. 
In  those  opinions  this  Court  does  not  concur.  We  think 
there  are  cases,  and  that  the  present  is  one  of  them,  in  which 
the  inadequacy  of  the  consideration  alone,  is  sufficient  to 
condemn  the  transaction,  and  strip  from  it  the  mask  of  a  pur- 
chase; and  that  the  Court  ought  so  to  have  stated  to  the  jury  as 
a  matter  of  law. 

The  opinion  of  his  Honor  as  to  the  effect  of  inadequacy  of 
price  was,  probably,  drawn  from  the  doctrine,  that  an  agree- 
ment cannot  be  set  aside,  as  between  the  parties,  merely  for 
that  cause.  But  the  reason  of  that  is,  that,  if  one  will,  without 
imposition,  distress  or  undue  advantage,  make  a  bad  bargain 
with  his  eyes  open,  he  must  stand  to  it.  His  agreement  is 
sufficient,  because  his  interests  alone  are  affected  by  it.-— . 
The  cases  of  his  creditors,  however,  or  persons  claiming 
under  a  previous  conveyance  from  him,  admit  of  a  very  dif- 
ferent consideration.  They  fall  within  Lord  Hardwick's 
fourth  class  of  cases  in  Chesterfield  vs  Jansen:  that  of  a 
fraud  and  imposition  on  third  persons,  not  parties  to  the  a- 
greement.  To  the  complaint  oi  such  third  person  it  cannot 
be  replied,  that  he  cannot  call  the  consideration  petty,  and 
inadequate,  because  he  had  assented  to  it.  As  against  credit- 
ors and  prior  donees,  the  price  must  be  sufficient  in  itself  to 
sustain  the  deed,  without  the  aid  of  their  acceptance;  for  no 
such  acceptance  exists.  Then  it  is  to  be  enquired,  what 
price  will  put  the  statute  in  operation,  or  what  inadequacy 
will  prevent  its  operation  ?  We  think  that  ufalr  and  rea- 
sonable  price,  according  to  tlie  common  mode  of  dealincr 
between  buyers  and  sellers,  was  meant  by  the  Legislature  ; 
and  that  at  all  events,  no  case  is  within  the  statute  in  which 
the  purchaser  cannot  with  a  good  conscience  claim  to  hold 
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the  e^'tate  upon  the  ground  and  for  the  sake  of  the  price  paid,  Jnne  lfi39 
and  not  merely  upon  the  score  of  the  vendor's  agreement;  and  ZTTT  T 
that  the  present  is  not  such  a  case.  dec- 

The  term,  "purchaser,"  is  not  used  in  the  statute  in  its  tech-  Roberts  et 
nical  sense,  for  one  who  comes  to  an  estate  by  his  own  act.  al. 
It  is  to  be  received  in  its  popular  meaning,  as  denoting  o^®  "'Theierm 
who  buys  for  money,  and,  as  we  think,  buys  fairly  and  of  ^parchaaer' 
course  for  a  fair  price.  Very  soon  after  the  act  of  Parliament  m  the  atat- 
passed,  the  case  of  Upton  v  Basset.  Cro.  Eliz.  445,  was  de-  ^^^^^  .^^'j 
cided  and  by  Judijes,  of  whom  some  had  assisted  in  framirio;  teciinicai 

'  **  sense   for 

the  Act.  It  is  there  laid  down  that  every  purchaser  ought  one  iho 
not  to  have  the  benefit  of  the  statute,  nor  even  everyone  that^^j^.^'^y^/J 
pays  money,  but  only  those  who  come  to  land  upon  good?«^n««t  it 
consideration  lawfully,  and  not  without  consideration,  norceivcdinits 
by  any  indirect  means.  The  case  does  not  leave  us  at  a  nX'iing  as 
loss,  what  we  are  to  understand  by  the  expressions  "without  <^enoting 

one  who 

consideration"  and  "indirect  means;"  for  it  proceeds  imme- buys  for 
dialely  to  exemplify  the  principle  laid  down,  by  giving  acase  bi^'i^&iriy^ 
wherein  one  made  a  voluntary  conveyance,  and  afterwards  an-  ^  °^  course 
other  procured  him,  for  £500,  or  "other  petit/  consideration,^^  price, 
to  sell  unto  him  the  land,  worth  £500  per  armvm]  and  it  was 
held,  that,  although  he  paid  money,  yet  he  should  not  avoid 
the  first  conveyance.    It  is  clear  that  it  was  then  understood, 
as  matter  of  law,  that  the  act  only  extended  to  such  purcha- 
sers  as  gave  a  substantial  price,  or  come  in  upon  other  good 
consideration,  as  marriage.       When  the  consideration  was 
pecuniary,  a  "  petty"  sum,  when   compared  with  the  value 
of  the  land — and  the  amount  of  a  year's  rent  was  thus  de- 
nominated— would  not  help  a  second  over  the  head  of  a  first 
conveyance.    In  Doe  v.  Routledge,  Cowp.  705,  the  same 
doctrine  is  found,  yet  more  distinctly  expressed.    In  that  case, 
it  was  admitted  by  the  counsel  for  the  plaintififthat  a  consid- 
eration of  five  shillings — which  he  calls  colourable  or  nomi- 
nal— would  be  bad;  but  he  contended  that  £200  could  not  be 
deemed  colourable  only,  and  as  the  statute  di^j  not  require  the 
full  value,  that  the  sum  of  £200  was  sufficient  to  place  the 
second  surrender  before  the  first,  which  was  purely  and  en- 
tirely voluntary.     But  the  Court  held  otherwise.    Lord 
MANaFiELD  called  the  second  transaction  "  a  gross  fraud  and 
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Jane  1839  no  purchase  at  all;"  and  said  that  it  could  not  set  the  former 
niienwider  ^^^  ^side.  Now,  why  was  that  no  purchase  at  all?  Not 
T  for  the  want  of  a  valuable  consideration,  if  money  simply  be 
^  *'  such  a  consideration  within  the  statute;  for  the  £200  was  ac- 
tually paid,  and  there  was  no  circumvention  of  the  settler.  It 
was  the  inadequacy  of  price,  singly — a  property  worth  £2000, 
sold  or  pretended  to  be  sold  for  £200:  There  was  nothing 
else  in  the  case  but  the  disparity  of  the  consideration.  The 
words  of  Lord  Mansfield  are,  "  the  consideration  of  £200, 
compared  with  the  real  value,  shews  it  to  have  been  no  pur- 
chase at  all,  but  a  gift-^  To  make  a  purchase  within  the 
statute,  he  declares  it  must  be  a  bona  fide  transaction,  and  "a 
fair  purchase  in  the  understandmg  of  mankind;"  which,  from 
the  context,  obviously  means  an  honest  purchase  at  a  fair 
price.  Mr.  Justice  Aston,  admitting  that  the  full  value 
need  not  be  given,  says  that  purchase  was  by  no  means /air; 
and  for  that  relies  on  the  same  ground  of  inadequacy  of  price, 
and  on  that  only. 

The  same  rule  prevails  in  equity,  where  what  is  called  a 

s  niie  pre-  *  gross  inadequacy  of  price  is  always  fatal  to  the  alleged  pur- 

quity'asTt  chasc.    This  is  not  on  a  ground  or  doctrine  peculiar  to  the 

law  with  re-  Court  of  Equity,  but  is  founded  on  the  statute  as  interpreted 

S«aeM^iIeNat  law,  and  for  that  reason,  adopted  in  equity.     In  Metcalf 

Toiantory  or  V.  Pulvertoft,  1  Vcs.  and  Bea.  183,  it  was  insisted  that  the 

fraudulent   party  was  uot  a  ffood  purchaser  to  defeat  a  previous  eift,  be- 

under  the  causc,  he  gavc  ouly  ouc  third  of  the  value;  and  Lord  Eldon 

lis.'  not  only  expressed  his  assent  to  that  proposition,  but  founded 

his  assent  upon  the  doctrine  as  established  at  law,  and  cited 

to  that  purpose  the  case  of  Doe  v.  Routledge. 

The  principles  established  by  the  cases  refered  to  are  in- 
consistent with  some  of  the  opinions  delivered  by  his  Honor, 
and  shew  that  at  least  in  refusing  the  instructions,  last 
prayed  for  by  the  defendants,  there  was  error. 

It  is  indeed  wonderful,  under  the  instructions  given,  if  un- 
derstood as  favourably  for  the  plaintiff  as  their  terms  willad- 
•mit,  that  the  jury  could  have  found  the  verdict  given  in  this 
case.  We  cannot  conceive  how  any  one,  at  all  conversant 
with  the  motives  and  dealings  of  mankind,  could  look  at  this 
transaction  as  being  any  thing  else  but  a  gift,  under  the  slmu* 
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lated  appearance,  or,  rather,  the  assumed  and  unmerited  name  June  1839 
of  a  sale;  or  doubt  that  the  price  was  not  the  real  induce-  ITT      -" 
ment  with  Falls,  but  only  to  give  colour  to  the  transaction.       der 
We  should  suppose  that  the  jury  had  drawn  conclusions     ^ 
from  the  instructions  not  contemplated  by  his  Honor,  were  it       gj, 
not  that  the  verdict  was  allowed  to  stand.     Thence  it  is  to 
be  presumed,  that  it  was  approved  by  the  Court;  and  if  so, 
then  the  instructions  were,  in  our  opinion,  erroneous,  not  on- 
ly as  they  were  understood  by  the  jury,  but  as  they  were 
meant  to  be  understood. 

We  think  clearly,  that  the  jury  was  misdirected,  when  told 
that  inadequacy  of  price,  of  itself,  was  not  in  any  case  fatal  to 
the  transaction,  as  preventing  its  being  a  purchase  within  the 
statute;  and  also  that  the  Court  erred  in  refusing  to  direct  the 
jury  that  a  "  great  inadequacy  of  consideration"  was  thus  fa- 
taL  If  the  jury  had  been  so  advised,  the  result  of  their  de- 
liberations must  have  been  different  from  what  it  was.  With 
the  error  of  the  jury,  so  far  as  it  is  exclusively  theirs,  this 
Court  cannot  deal;  but  so  far  as  it  was,  or  might  have  been 
induced  by  the  Court,  it  is  our  duty  to  correct  it.  In  our  o- 
pinion  it  ought  to  have  been  laid  down  as  the  rule  of  law, 
that  if  the  consideration  was  grossly  and  manifestly  inade- 
quate, it  was  not  a  good  purchase;  but  that,  to  constitute  such 
a  purchase,  good  faith  and  a  fair  price  are  requisite, 

W^  go  further  and  say  that,  in  our  opinion,  the  Court  might 
have  safely  said,  and  therefore  ought  to  have  said,  that  the 
plaintiff,  in  this  case,  was  not  a  purchaser  within  the  statute. 

Against  such  a  direction  as  this  last,  it  is  urged,  as  ithas  of-  p^^^  ^^^ 
ten  been  before,  that  fraud  and  good  faith  are  questions  of  k»o<i  ^^ 
intent,  and,  therefore,  proper  for  the  jury,  whose  province  it  ly  quesf^ns 
is  to  look  into  the  mind  and  heart.  The  correctness  of  the  {hereible  ^ 
proposition,  as  a  general  ooe,  is  not  controverted;  but  weproperfor 
think  it  is  not  to  be  carried  to  the  absurd  extreme  of  cutting  whose 'pro- 
off  the  Court  from  drawing  from  admitted  facts  any  infer- [^l^^j^'*® 
ence.  however  consonant  to  reason  and  necessary  it  may  be.  i*»c  n**"/*  ^ 

'  ^  ^         heaiij   but 

We  have  seen  that  upon  this  very  question,  the  Courts  both  tMs  propo- 
of  Law  and  Equity,  have  laid  down  rules,  as  laws  for  the'o'be  oJt^^ 
parties;  and  in  the  same  or  similar  cases  it  ought  again  to  be  ^,„^^^® 
done.    This  very  case  is  an  instance  of  the  mischief  of  leav-  trcme  of 
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June  1839  in^  at  large  to  the  jury  a  questioti  of  this  sort,  on  which  to 
Fulleiiwir  ^^^  extent  at  least,  and  to  most,  if  not  all  useful  purposes,  a 

der  certain  rule  can  be  propounded  as  matter  of  law,  applicable 
R  b^ts   t^'^'^  unchangeabieness  to  all  similar  cases.    It  is  no  objec- 

al.       tion  to  this,  that  no  rule  can  be  laid  down  which  will  be  de- 

cisive  of  every  case.    However  much  it  may  perplex  the 

the  court*'  mind  to  attempt  beforehand  to  trace  the  precise  line  of  de- 

[|jJJ7ro1ir«dI™*'*^^^^'^"  between  the  provinces  of  the  Court  and  jury  so 
muted  fucts  that  HI  every  case  each  body  may  perform  its  appropriate 
encejiMwe- function,  yet  that  ought  not  to  prevent  its  being  done  in  any 
nanMo  rea- ^'"^^^J  and  as  far  as  it  is  practicable  to  lay  down  a  rule  as  that 
son  or  lie-   of  the  law,  it  ousrht  to  be  done.     At  all  events,  we  have  no 

cessary  it  /  ^  ' 

mMv  be  difficulty  in  excluding  this  plaintiff  from  the  protection  of  the 
courts  have  statute.  The  price  paid  by  him  will  not  entitle  him  to  su- 
pufes!'^"  P^rsede  a  former  alienee,  on  the  ground  that  such  former  a- 
lawgforthelienee  paid  nothing.  If  the  same  thing  cannot  with  strict 
on  theque^  truth  bc  Said  of  him,  it  certainly  may,  that  he  paid  next  to 
equlcl'of*  '^othiiig^  and  that,  in  reason  and  law,  is  the  same  thing  in 
price 'in  a    rcspcct  of  thosc  mcrits  around  which  the  statute  meant  to 

purchaser  ,  .  /»    i       ^  • 

under  the    placc  a  safc-fi^uard.     This  power  of  the  Court  is  not  a  novel 
Eiiz«^  ^^^**  assumption,  nor  can  it  prove  practically  dangerous  or  incon- 
venient.    There  will  be  differences  of  opinion  as  to  the  val- 

I  his  power 

of  the  court  uc  of  c^tatcsj  also  opposiug  evidence  as  to  the  price  paid  or 
reUssumpI  agreed  to  be  paid,  and  much  allowance  is  to  be  made  for  the 
carTit^^r  tin  willingness  of  many  men  to  lay  out  money  unless  they  get 
practicHiiy  a  bargain,  and  likewise  for  their  reluctance  to  purchase  what 
or "mco^irve- is  claimed  by  another  and  canr^ot  be  got  by  them  without  the 
"u" be *^dif!  trouble  and  expense  of  litigation.  These  are  all  proper  con- 
ferences of  siderations  to  be  left  to  a  jury  and  to  be  weighed  by  them,  nn- 

opinion     as  ,  .     _  ■  •  •  r      i  ^vr 

to  the  Taine  der  proper  information  at  the  same  time  as  to  the  law.  We 
^fj^*^'*p*„'g.  do  not  attempt  to  enumerate  the  cases  in  which  the  Court 
i  iftCTKience  should  prououuce  on  the  sufficiency  of  the  consideration,  nor 

as  to  I  tie 

price  paid  Undertake,  in  anticipation,  to  say,  how  much  less  than  the 
be*p^*' &  value  will  in  every  case  be  deemed  inadequate.  We  think, 
mu  h  allow  indeed,  that  the  statute  did  not  mean  that  a  donee  should  be 

-ance   is   'o  '  .  •  j  • 

be  made  for  disturbed  unless  by  one  who  gave  a  solid  price  and  such  a 
lingness^oi  One  as  shcws  that  he  bargained  for  and  thought  he  was  buy- 
to"7  om  ^"?  ^^^  ^^^^  itself,  and  not  the  chance  of  gaining  it  at  law. 
monejr  uiv-  But  it  is  easier  and  more  discreet  to  confine  ourselves  to  say- 
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ing  what  will  not  do,  as  the  cases  arise,  and  not  go  beyond  June  1830 
adjudc^ed  cases  in  laying  down  rules  a  priori.  ZT.      T 

Certainly,  we  think,  the  Court  will  not  enter  into  the  ques-      der 
tion  of  the  inadequacy  of  consideration,  as  per  se  vitiating  i^^j^g^  ^^ 
the  sale,  unless  it  be  plain  and  great,  or  gross,  as  it  is  com-       al. 
monly  called.    We  have  seca  that  in   Upton  v.  Basset  a,     T'TI 
year's  income  was  called  a  petty  and  inadequate  considera-«  baiKHin. 
tion.    In  Doe  v.  Routltdge,  one  tenth  part  of  the  value  for  their  re- 
would  not  sustain  the  conveyance.    In  Metcalf  v.  P^^l^'f^^^-^^^^^^^  *® 
toft^  Lord  Eldon  thought  one  third  of  the  value  too  little;  ^'Jiat    s 
and  so  should  we  also  think.    Prices  may  range  between  the  HuotHer,  L, 
extremes  of  what  close  men  would  call  a  good  bargain  on^^iTvthem 
oce  hand,  and  a  bad  or  even  a  hard  barijain  on  the  other,  and  w'thoui  the 

.,  '  r  T^ii  ...  trouble  Jincl 

the  law  may  not  interfere.  But  when  such  a  price  is  given,  expense  of 
or  pretended  to  be  given,  that  every  body  who  knows  the  es-q\',^^°"^^ 
tate,  will  exclaim  at  once,  "why,  he  has  got  the  landjfor*'*  .i>roper 
nothins:,"  the  law  would  be  false  to  itself,  if  it  did  not  say  lions  to  be 
sternly,  and  without  qualification,  to  such  a  person,  that  he  ^y  „n°^*o^be 
had  not  entitled  himself  to  the  ffrace  and  protection  of  the*"^'*'!,**^  J*^ 

^  .  '  ^       ^  them, I  under 

Statute.  It  is  obvious,  that  there  is  no  morality  to  vindicate  v^p®''.  »"- 
the  attempt  on  the  part  of  a  donor,  to  defeat  his  gift  by  a  sale  the  same 
for  even  a  full  price.  Yet  it  is  acknowledged,  that  «^nother  {JJ^*j^"  *** 
may  lawfully  purchwise  from  him  and  may  hold,  provided  he 
be  really  a  purchaser.  Now,  to  make  him  such,  it  would 
seem  clear  that  he  must  give  such  a  price  as  thereby  to  cre- 
ate a  conviction  in  an  honest  mind,  that  the  former  donee 
ought  to  give  up  the  land,  or  be  deprived  of  it,  rather  than  he 
should  lose  the  money  paid.  Now,  can  that  be  said  in  this 
case?  No.  It  is  to  be  remembered,  that  no  fiicts  are  left  in 
doubt  here.  The  value  of  the  land  and  the  price  to  be  ffi  ven, 
are. admitted  by  the  plaiutiffor  proved  by  his  own  evidence; 
and  it  thence  appears,  that  the  consideration  was  just  one 
five  hundreth  part  of  the  value-  Surely,  that  consideration 
is  so  utterly  and  enormously  inadequate  as  to  make  it  a  pal- 
pable fraud  to  attempt,  under  the  pretence  of  it,  to  defeat  a 
previous  deed.  How  could  tiic  lessor  of  the*  plaintiff  contend 
with  a  creditor  of  his  barirainor?  Suppose  Palls  to  have  been 
indebted  in  thd  sum  of  §25,000:  and  to  have  sold  this  estate 
— of  that  value— for  this  pitiful  sum  of  §50.    Would  it  re- 
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June  1839 quire  a  moment's  thought  to  arrive  at  the  conclusion  that 

~.      Tsuch  a  sale  could  not  stand  against  the  creditor's  execution? 

der      Why?     Because  the  sale  was  not  one  for  the  value;  nor  for 

Rob  Tta   t^  ^^^  ^^^^  could  be  mistaken  for  the  value  by  the  parties  or 

a].       any  one  else,  or  could  be  called  so  with  a  serious  face.  This 

case  stands  upon  precisely  the  same  reason;  for  he  who  is 

deemed  a  purchaser  or  a  volunteer  in  the  one  case,  must  bear 

the  same  character  in  the  other. 

It  is  a  mockery  for  the  plaintiff*  to  set  up  his  lessor  as  a 
purchaser.  The  consideration  is  so  very  diminutive,  so  near- 
ly nominal,  as  not  to  give  even  a  color  of  fairness  to  the 
transaction,  as  a  purchase  of  the  land.  It  would  hardly  pay 
for  a  ticket  in  a  lottery  for  it,  on  any  common  scheme.  It  is, 
to  the  purpose  now  under  discussion,  the  same  as  five  shil- 
lings or  a  pepper  corn.  Each  will  make  a  conveyance  for- 
mally sufficient  as  between  the  parties  to  it.  But,  neither 
will  do,  to  turn  that  conveyance,  which  is  really  a  gift,  into 
a  purchase,  to  the  prejudice  of  third  persons. 

The  judgment  of  the  Superior  Court  is  reversed  and  a 
venire  de  novo  directed. 

PiSR  Curiam.  Judgment  reversed. 
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DEN  ON  DEM.  OF  DANIEL  MURRAY  ct  al.    m.   ANDREW  June  1839 

SHAN  KLIN.  ' 

The  possession  of  a  vendee,  taken  under  a  deed  from  an  infant,  whether 
that  deed  is  to  he  considered  as  void,  or  voidahle  only,  is  adverse  to 
the  infant,  (and  much  more  is  such  the  case  where  the  deed  has  heen 
executed  by  the  infant  jointly  with  others ;)  and  the  infant  cannot,  afler 
he  comes  of  age.  convey  a  valid  title  to  the  land,  while  such  adverse 
possession  continues. 

Where  an  infant  executed  a  deed  for  land,  by  signing,  sealing  and  deliv- 
ering it,  and  after  he  came  of  age,  endorsed  on  it,  •*!  have  signed  the 
within  deed  for  the  expressed  purposes;  and  with  the  desire  to  ratify 
the  same,  I  hereunto  affix  my  hand  and  seal,"  and  after  signing  and 
sealing  the  endorsement,  delivered  the  instrument  to  the  vendee  again, 
it  was  heU  that  if  the  deed  were  absolutely  void  in  the  first  instance, 
it  was  tendered  valid  by  the  re-delivery,  and  if  only  voidable,  the  en- 
dcTsement  under  the  hand  and  seal  of  the  vendor,  was  a  proper  act  of 
confirmation. 

Ejectment^  tried  before  his  Honor  Judge  Saunders,  at 
Hyde,  on  the  Spring  circuit  of  1838. 

Peter  Sermon  died  seized  in  fee  of  a  tract  of  land,  situate 
on  Mattamuskeet  Lake,  in  Hyde  county,  and  the  same  des- 
cended to  his  heirs  at  law,  of  whom  Reuben  Berry,  John 
Berry,  Rachel  Berry  and  Levisa  Berry  were  part;  to  whom, 
as  representing  a  deceased  parent,  one  undivided  fourth  part 
of  the  Sermon  tract  of  land  belonged.  Such  proceedings 
were  had  by  the  heirs  of  Sermon,  that  partition  of  the  des- 
cended land  was  made  between  them  by  the  judgment  of  the 
County  Court,  in  which  one  fourth  part  of  the  whole  tract 
was  laid  off  and  allotted  as  the  share  of  the  said  Reuben, 
John,  Rachel  and  Levisa  together;  and  they  entered  into  the 
said  share  or  lot,  containing  sixty-six  acres,  as  tenants  with 
each  other  of  that  lot  in  fee.  Being  thus  in  possession,  the 
said  Reuben,  John,  Rachel  and  Levisa  Berry,  on  the  5th  day 
of  March,  1831,  sold  for  the  sum  of  $1000,  and  conveyed 
jointly,  by  their  deed  of  bargain  and  sale,  to  the  defendant, 
Andrew  Shanklin,  the  said  lot,  and  one  fourth  part  of  the  said 
tract  of  land  in  fee  simple,  with  general  warranty.  There- 
upon the  defendant  took  possession,  and  placed  a  tenant  on 
the  land,  who  has  exclusively  occupied  it  ever  since. 

When  the  deed  to  the  defendant  was  executed,  Levisa  Ber- 

U 
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Jane  1839  ry,  one  of  the  bargainors,  was  an  infant.    She  attained  full 
"age  on  the  28th  day  of  November,  1834,  and  on  the  1st  day 
T       of  December,  1834,  she,  in  consideration  of  $200,  executed  a 
"  *"'    deed  of  bargain  and  sale  to  Daniel  Murray,  for  one  undivided 
fourth  part  of  the  said  lot  of  land,  containing  sixty-six  acres, 
in  fee.     On  the  28th  day  of  November,  1834,  the  defendanft 
caused  to  be  written  on  the  back  of  the  deed  made  to  him  and 
bearing  date  the  5th  of  March,  1831,  an  instrument  in  the 
following  words,  to  wit:    "  I  do  acknowledge  that  I  have 
signed,  by  making  my  mark,  the  within  deed  for  the  express- 
ed purposes;  and  with  the  desire  to  ratify  the  same,  I  hereimto 
affix  my  hand  and  seal:"  which  instrument  she,  the  said  Le- 
visa,  in  January,  1835,  executed  by  signing  and  sealing;  and 
after  being  duly  attested,  she  delivered  both  of  the  said  in- 
struments to  the  said  Shanklin  again. 

Afterwards  the  said  Levisa  Berry  filed  against  Andrew 
Shanklin  her  petition  for  partition,  in  which  she  claimed  one 
fourth  part  of  the  said  tract  of  sixty-six  acres,  and  prayed  to 
have  it  laid  off  to  her  in  severalty.  In  that  suit  the  defendant 
pleaded  that  the  petitioner  was  not  tenant  in  common  with 
him,  but  that  he  was  in  the  actual  adverse  possession  of  the 
whole  tract,  and  had  the  sole  seisin  thereof.  The  Court  stay- 
ed the  proceedings  therein  until  the  petitioner  could  bring  an 
ejectment  to  establish  her  right  to  the  possession;  and  there- 
upon the  present  action  was  brought  in  May,  1837,  upon  the 
several  demises  of  Levisa  Berry  and  Daniel  Murray. 

On  the  trial,  the  defendant  contended  that  the  plaintiff 
could  not  recover  on  the  demise  of  Murray,  because  the  deed 
to  him  was  void  by  reason  of  the  adverse  possession  under 
the  defendant,  when  that  deed  was  executed.  The  defend- 
ant also  contended,  that  the  plain  tiff  could  not  recover  on  the 
demise  of  Levisa  Berry,  because  her  title  was  divested  by  her 
two  deeds  to  the  defendant. 

There  was  a  verdict  for  the  lessors  of  the  plaintiff,  subject 
to  the  opinion  of  the  Court  on  the  two  points  stated,  with  lib- 
erty to  set  aside  that  verdict,  and  enter  one  for  the  defendant, 
if,  in  the  opinion  of  the  Court,  the  law  was  for  the  defendant, 
on  the  facts  stated.  The  Court  pro  forma  gave  judgment 
for  the  lessors  of  the  plaintiff;  and  the  defendant  appealed. 
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Devereux  for  the  defendant.  Jone  1*^39 

Badger  lot  the  lessors  of  the  plaintiff.  ~", 

V 

RuFFiN,  Chief  Justice,  having  stated  the  case  as  above,  ShanUin. 
proceeded  as  follows:  We  think  the  judgment  must  be  re- 
versed and  verdict  and  judgment  entered  for  the  defendant. 
It  is  not  stated  on  which  count  the  plaintiff  had  judgment  in 
the  Superior  Court;  but  we  do  not  deem  that  material  here, 
as  in  our  opinion,  both  points  raised  are  in  favour  of  the  de- 
fendant. 

The  deed  to  Murray  is  null,  because  it  was  executed  by  a 
person  out  of  possession  of  the  land  conveyed.  The  actual 
possession,  it  cannot  be  denied,  was  in  Shanklin's  tenant;  and 
prima  fade^  therefore,  Levisa  Berry  was  not  in  possession. 
But  it  is  said,  that  the  possession  of  Shanklin  is  her  possess- 
ion, because  he  entered  rightfully  under  her  by  force  of  her 
voidable  deed:  That  the  entry  and  possession  must  be  taken 
to  have  been  according  to  the  title,  and  therefore  could  not  be- 
come adverse  to  her,  from  whom  it  was  derived  by  such  an 
instrument.  -  It  may  be  true  that  the  character  of  a  possess- 
ion is  oAen  to  be  judged  of  a'!c6rding  to  th^  title  under  which 
it  was  acquired;  as  the  possession  of  one  tenant  in  common, 
though  in  the  sole  enjoyment,  is  the  possession  of  his  breth- 
ren. But  the  possession  of  one  tenant  in  common  is  not  ne- 
cessarily that  of  his  companions.  It  may  become  adverse; 
and  is,  in  fact  and  law,  rendered  so  by  an  actual  ouster,  or  by 
such  other  circumstances  as  shew  clearly  that  he  denies  the 
right  of  his  companion  and  holds  for  himself  exclusively. 
Adverse  possession,  indeed,  is  constituted  by  an  actual  ex- 
clusive possession,  taken  or  held  with  the  intent  to  put  or 
keep  out  all  others.  The  title  which  the  party  has,  is  not,  posiliSr 
therefore,  decisive  of  the  character  of  the  possession:  for  fre- ".^n*'*^- 

'  "^  '  e<l  by  an  ic- 

quently,  that  is  to  be  inferred  more  from  the  title  which  thetnai  exoiu- 
deed  under  which  he  claims  purports  to  convey,  than  from  Hon  ^ken*" 
that  which  it  really  doc5  convey;  as  if  one  tenant  in  coroni<>nj°he*',ntemto 
for  instance,  convey  the  whole  tract,  and  the  alienee  enterpator  keep 

...  .  ,  .  .^,     ^     ,,      oat  all  o  h- 

and  remam  in  possession  seven  years,  he  acquires  title  to  the  era.  The  t:« 
whole  tract  under  the  statute  of  limitations;  and  consequent- Uj^^^^j^ 
ly  his  possession  was  adverse  to  the  other  tenants  in  common  ^as,  is  not, 

tberefbre 

throughout.    Burton  v.  Murphy^  No.  Ca.  Term  R.  259.  * 
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Jane  1839  A  possession  taken  under  a  deed  in  iee  made  by  an  infant, 
I  althftueh  the  same  be  voidable,  is  not  therefore  to  be  deemed 

Mam  J  et  al  ^  ' 

T       a  possession  of  or  for  the  infant,  but  is  that  of  the  actual  pos- 

"*'    sessor.  If  it  were  not  so,  the  statute  of  limitations  never  could 

decisive  of  Operate  when  the  conveyance  was  by  an  infant,  because  the 

ter  of  the*"  possession  could  not  be  adverse.  But,  in  truth,  every  vendee 

posscMion;  j^  fgg  takcs  posscssiou  adversely  to  his  vendor  as  much  as  to 

for  frequent  *  /•  •  ■      i 

-\j  that  u  to  other  persons.  The  possession  of  one,  who  has  a  particular 
more  f  om  estate,  is  subservient  to  the  title  of  him  from  whom  it  is  de- 
IlhicMhe  rived,  and  cannot  be  deemed  to  have  been  adverse  during  the 
deed  under  continuance  of  his  estate.  But  when  an  owner  proiesses  to 
c\ti\mu  pur. convey  all  his  estate  to  his  vendee,  and  the  latter  enters,  be 
^er*  %han^oes  uot  hold  the  posscssiou  any  more  than  he  does  the  title, 
frr>m  that    f^jf,  jj^g  vondor,  ffom  whom  he  derived  both.    A  sale  by  an 

which  It  re--'  '  ' 

ally  doe§  infant,  whether  his  deed  be  void  or  voidable  as  a  conveyance, 
eonrey.      j^  ^^^  ^^  exception  to  this  principle.    There  is  no  reason  why 

it  should  be.  The  question  is,  quo  animo  the  vendee  took 
possession;  and  surely  that  is  clearly  evinced  by  the  purport 
of  the  conveyance  under  which  the  possession  was  taken. 
The  vendee  may  not  indeed  have  known  of  the  infancy;  but 
whether  he  did  or  not,  it  is  certain  he  did  not  enter  for  his 
vendor,  but  for  himself  exclusively,  and  consequently,  a- 
gainst  all  the  world,  including  his  vendor. 

But  this  case  is  still  stronger  against  the  plaintiff  on  this 
point,  seeing  that  the  deed,  under  which  the  defendant 
claimsi  is  not  from  L.  Berry  alone,  but  from  her  and  three 
others,  and  does  not  purport  to  convey  their  several  undivi- 
ded shares  as  tenants  in  common,  but  to  convey  the  whole 
jointly.  The  possession  of  the  defendant  taken  under  this 
deed  was  unquestionably  adverse  to  the  three  other  bargain- 
ors; and  why  is  it  not  as  against  the  fourth.?  Each  one  con- 
veyed the  whole  tract;  and  against  each  and  all  of  them, 
therefore,  the  vendee  claimed  the  whole.  A  possession  takea 
under  such  a  claim  must  be  deemed  adverse. 

Hence,  we  think  the  deed  to  Mr.  Murray  is  void.  That 
being  so,  there  was  nothing  to  interfere  with  the  power  of  the 
lessor  of  the  plaintiff,  L.  Berry,  to  re-deliver  her  deed  to  the 
defendant,  if  void,  or  to  confirm  it,  if  voidable.  The  state  of 
facts  renders  it  unnecessary  to  determine  whether  the  deed  of 
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bargain  and  sale  of  an  infant  be  void  or  voidable.  If  void  at  Jane  1839 
first,  it  may  be  delivered  a  second  time  as  was  here  done.  Co.  — ^ 
Lit  48,  Shep.  Touch.  60.  It  is  true,  that  if  it  be  voidable 
only,  a  second  delivery  after  full  age  is  ineffectual,  because 
the  first  had  some  legal  operation,  and  is  therefore  irrevoca- 
ble. But,  if  it  be  voidable,  it  admits  of  confirmation  in  some 
way,  and  if  in  any,  it  must  be  by  the  execution  of  an  instru- 
ment of  equal  solemnity  with  the  original  instrument  The 
party  after  full  age,  by  her  deed  on  the  same  paper,  re-ac- 
knowledges the  first  instrument,  and  expressly  ratifies  it. 
This  comes  up  to  the  requsition,  of  Lord  Ellenborough,  in 
Baylis  v.  Dineley,  3  Maul  and  Selw.  482.  and  must  amount 
to  a  confirmation,  if  the  instrument  admits  of  a  confirmation, 
as  every  voidable  act  or  instrument  necessarily  does.  In 
whatever  way  it  be  taken,  therefore,  the  defendant  has  the  ti- 
tle at  law. 

The  judgment  must  be  reversed  and  the  verdict  set  aside, 
and  a  verdict  entered  for  the  defendant  and  a  judgment  ac- 
cordingly. 

Per  Curiam.  Judgment  reversed. 


WILLIAM  J.  INGERSOLL  w.  NICHOLAS  M.  LONG. 

The  act  of  1827,  1  Rev.  Stat.  ch.  13,  sec.  11,  making  the  endorsers  of 
negotiable  notes  liable  as  sareUes,  applies  in  those  cases  only  where 
not  only  the  endorsement  in  question,  but  all  the  antecedent  endorse- 
ments (not  expressed  to  be  without  recourse)  have  been  made  within 
this  State. 

This  was  an  action  of  Assumpsit,  submitted  to  his  Hon- 
or Judge  Saunders,  at  Northampton,  on  the  last  Fall  cir- 
cuit, upon  the  following  statement  pf  facts  as  a  case  agreed: 

«0n  the  7th  of  February,  1837,  William  K.  Paulding,  of 
Greensborough,  Alabama,  made,  at  that  place,  his  promisso- 
ry note  to  Benjamin  G.  Sheilds,  for  $3,168,  negotiable  and 
payable  at  the  Branch  of  the  Bank  of  the  State  of  Alabama, 
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June  1839  at  Mobile,  on  the  first  day  of  January,  1838.  Tbis  note 
Id  ersoll  ^^  afterwards  endorsed  in  blank  by  Sheilds,  the  payee,  at 
T  the  said  Graensborough,  at  which  place  he  was  a  resident, 
^^"^'  and  passed  with  such  endorsement,  in  Alabama,  to  the  de- 
fendant. Long,  for  a  full  and  valuable  consideration  by  him 
paid  therefor:  And  the  said  Long  afterwards,  being  in  Hali- 
fax, North  Carolina,  where  he  resided,  passed  the  same  to 
John  D.  Amis,  with  his  endorsement  in  blank,  and  for  a  val- 
uable consideration.  Amis  being  a  citizen  of  Mississippi, 
carried  out  the  note  so  endorsed,  and  passed  the  same  to  one 
H.  W.  Carter,  Cashier  of  a  Bank  in  Columbus,  Mississippi; 
and  by  him  the  note  was  endorsed  and  sent  to  the  plaintiff^ 
cashier  of  a  Bank  in  Mobile;  ^d  the  said  Carter  filled  up 
the  previous  endorsements  before  tratismittin^  the  said  note 
to  the  plaintiff,  by  whom  it  was  received  in  Mobile  on  the 
10th  of  January,  1838,  enclosed  in  a  letter  of  Carter's,  dated 
the  2lst  of  December,  1837.  On  the  3l8t  of  January,  the 
plaintiff  presented  the  note  at  the  Bank  in  Mobile,  at  which 
it  was  made  payable,  and  demanded  payment;  which  beino^ 
refused,  he  caused  the  same  to  be  protested  by  a  notary  pub- 
lic, who  the  same  day  put  notices  of  the  dishonor  of  the 
note  in  the  post-office  directed  respectively  to  the  first,  second 
and  third  endorsers  at  their  several  places  of  residence." 

The  plaintiff  sought  to  recover  of  the  defendant,  on  his 
endorsement,  the  principal  and  interest  of  the  said  note,  as  a 
surety  of  the  maker — and  it  was  agreed,  that  if  the  defend- 
ant was,  in  the  opinion  of  the  court,  liable,  then  judgment 
should  be  entered  for  the  plaintiff  for  the  sum  of  $3,168  with 
interest  from  the  7th  of  February,  1837.  If  the  court  should 
be  of  a  contrary  opinion,  a  judgment  of  nonsuit  was  to  be 
entered.  It  was  further  agreed  by  the  parties,  that  the  law- 
merchant,  as  adopted  by,  and  making  part  of  the  law  of  Eng- 
land, was  the  law  of  Alabama.  His  Honor,  upon  this  case, 
being  of  opinion  in  favor  of  the  plaintiff,  gave  judgment  for 
him,  from  which  the  defendant  appealed. 

Badger  for  the  defendant. 

No  counsel  appeared  in  this  court  for  the  plaintiff. 

Gaston  Judge.    If  this  case  come  within  the  operation 
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of  our  act  of  1827,  1  Rev.  Stat.  c.  13,  s.  11,  the  plaintiff  is  June  1839 
entitled  to  judgment,  but  if  it  do  not,  then  according  to  the  7"^^      ZT 
agreement  of  the  parties,  there'must  be  a  judgment  of  non-    "  v 
suit.     We  have  heretofore  had  cause  to  regret  that  the  stat-    I^^ng. 
ute  in  question,  was  expressed  in  such  general  and  obscure 
terms  as  not  to  afford  to  those  whose  duty  it  is  to  execute 
the  law,  the  means  of  knowing  with  certainty  the  intention 
of  the  law-makers.    We  feel  the  same  regret  op  this  occa- 
sion, because  in  regard  to  the  matter  now  before  us,  there  is 
at  least  equal  danger  of  mistaking  that  intention. 

Before  the  passing  of  the  act  of  1827,  the  law  implied  from 
the  endorsement  of  a  negotiable  note  an  engagement,  from 
the  endorser,  similar  to  that  which  the  law  of  merchants  im- 
posed on  the  drawer  of  an  accepted  inland  bill  of  exchange. 
He  engaged  that  the  maker  of  the  note  should  pay  it,  if  pre- 
sented at  the  time  and  place  when  the  same  was  made  paya- 
ble; and  if  the  maker  made  default,  that  he  would  pay  the 
same  if  notified  of  that  default,  and  required  to  make  pay-xw  obj  ct 
ment  without  delay.    We  have  held,  Williams  v.  Inoin,  ^i[^i*^^.f 
Dev.  &  Bat.  74,  that  the  object  of  the  act  in  declaring  thesui.  ch  ih 
endorser  liable  as  surety,  was  not  to  bind  l)im  as  though  hef,',g  xhe^' 
had  signed  the  note  with  the  maker  as  surety — not  to  '^^'^©iJp'^S'^bie* 
him  liable  to  the  endorsee,  if  the  endorsement  were  made  note  linbie 
without  consideration — nor  to  deprive  him  of  the  protection  Vat"  nllt' to 
which  the  acts  of  limitation  had  extended  to  endorsers — butjl^^ JJJ")^*" 
simply  tq  change  the  engagement  which  the  law  theretofore  ^^^  "8«>«* 
implied  from  an  endorsement  not  expressed  to  be  without  re- wiih  the 
course  into  an  engagement  to  pay  the  note  to  the  holder,  at^^^^l^''^^ 
all  events,  if  the  maker  did  not  pay  it.    In  cominsf  to  thisJ?">fK»'h'«a 

,      .    '  ...  ,  '^  '  ?  liable  to  Ihc 

conclusion,  we  did  not  advance  any  pretension  to  deny  ope-  endorsee  if 
ration  to  the  statute  where  it  was  productive  of  absurd  con-J||^^"**°'jJJ^ 
sequences:  but  in  the  construction  of  vaffue  terms,  we  consid-  "»*<*«  ^"»>- 

-,  1  t  1  1         *      X       .  1    .  •    .       1  ®"^  conside- 

ered  ourselves  bound  to  presume  that  the  Legislature  intend- ratiooi  nor 
ed  nothing  plainly  repugnant  to  justice  and  public  conveni-j|j^''''*^"jJg 
ence.    Our  purpose  was  to  give  full  operation  to  all  that  thepi^<<j^tion 
Le^slature  willed;  but,  at  the  same  time,  not  to  intend,  from^ets  of  lim- 

°_,-  ^..  ,«i.i  1.  Jtfttion    had 

an  affected  or  superstitious  veneration  for  the  semblance  of  extended  t» 
their  will,  ^Aa/  to  have  been  enacted,  which  we  believed  ^*j^*'°^"* 
they  did  not  mean  to  enact,  and  therefore,  in  fact,  had  nottoeimnge 

enacted.  Their  meaning  was  the  whole  end,  aim  and  object  meDrihf^ 
of  our  enquiry. 
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June  1839  Pursuing  the  present  investi^tion  in  the  same  spirit,  I 
'  7"  think  that  we  shall  be  brought  to  the  conclusion,  that  the  act 
r  o[  1827,  does  not  operate  upon  an  endorsement,  where  it 
Long,  cannot  operate  upon  the  preceding  endorsements.  The  en- 
"^^^  dorsement  of  a  note,  previously  negotiated  without  the  State, 
theretofore  isnot,in  the  Opinion  of  the  courts  distinctly  embraced  with- 
fram'an  en-  in  the  words  of  the  act,  and  was  not  within  the  view  of  its 
^^[^"*^*^ makers.  The  language  of  the  enacting  clause  is,  "that 
ed  to  be  where  any  bill,  bond,  or  promissory  note,  made  negotiable  bv 
coarse  inio  the  act  of  1762,  entitled  &c.,  or  by  the  act  of  1786,  entitled 
an  «»s*g<^4kc.,  shall  be  endorsed  after  the  first  day  of  July  next   such 

mem  t«i  \wj         '  j  j  * 

the  note  to  endorsement,  unless  it  be  otherwise  plainly  expressed  therein, 
9t\\\  erentt shall  render  said  endorser,  or  endorsers,  liable  as  surety  or 
if  the  maker  sureties,  to  any  holder  of  such  bill,  bond  or  promissory  note," 
u.  It  is  admitted  that  the  act  has  no  operation,  and  was  intended 

to  have  no  operation  on  an  endorsement  made  out  of  the  State; 
but  that  such  indorsement  was  left  to  take  efiect  according^ 
to  the  custom  of  merchants,  or  the  law  of  the  particular  State 
in  which  it  was  made.  The  act,  therefore,  is  to  receive  the 
same  construction,  as  if,  in  words,  it  had  said  "where  any 
hill,  bond  or  promissory  note,  made  negotiable,  &c.,  shall, 
after  the  1st  of  July  next,  be  endorsed  within  the  State." — 
Upon  the  words  themselves,  it  would  seem  that  the  Legisla- 
ture had  before  them,  as  a  subject  of  legislation,  the  case  of 
a  note,  bill  or  bond,  to  which  antecedent  acts  had  given  the 
character  of  negotiability,  but  which  had  not  yet  been  nego- 
tiated. While  proceeding  to  declare  the  engagement  which  • 
the  endorsement  of  such  an  instrument  should  create  on  the 
part  of  the  endorser,  and  contemplating  directly  the  first  en- 
dorsement only  ,it  occurred  to  them,  before  their  purpose  had 
been  finally  declared,  that,  as  every  endorsement  was  like 
the  drawing  of  n  new  bill,  whatever  liability  was  made  to 
attach  to  the  first  endorser,  the  same,  of  consequence,  extend- 
ed to'subsequent  endorsers;  and  thus,  although  but  one  act 
of  endorsement  is  mentioned  in  the  body  of  the  act,  the  words 
<<oT  endorsers"  were  inserted  after  endorser,  and  the  words 
<<or  sureties"  added  after  surety.  And  this  view  derives  some 
support,  or  perhaps  illustration  rather,  from  the  title  of  the 
act,  where,  although  the  word  "endorsers"  is  found,  the  word 


1 

I 
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"surety,"  in  the  singular,  remains  yet  unaltered.    Borrow- Jane  1939 
ing  every  ray  of  light  we  can  get,  to  help  us  on  to  the  object '         T." 
of  our  search,  we  find  something  in  the  proviso  attached  to       y 
the  enacting  clause,  not  altogether  useless.    The  proviso  is    ^^°sr* 
in  these  words;  <<  Provided  that  nothing  herein  contained 
shall  apply,  in  any  respect,  to  Bills  of  Exchange,  whether 
Inland  or  Foreign."    Now,  it  is  ceitain  that  nothing  therein 
contained,  could  apply  to  bills  of  exchange,  whether  inland 
or  foreign,  simply  because  neither  of  them  were  within  the 
words,  nor  by  any  interpretation  could  be  brought  within  the 
purview  of  the  enacting  clause.     The  act  of  1762  made 
promissory  notes,  for  the  payment  of  money,  assignable  by 
endorsement  in  like  manner  as  inland  bills  of  exchange 
were  by  the  custom  of  merchants  in  England;  and  the  act 
of  1786  made  bills,  bonds  or  notes,  under  seal,  for  the  pay- 
ment of  money,  transferable  by  endorsement,  as  notes  called 
promissory  or  negotiable  theretofore  were.    The  insertion  of 
the  proviso,  so  wholly  inoperative  as  an  exception,  while  it 
shews  an  unusual  want  of  precision  in  the  act,  is,  at  the  same 
time,  indicative  of  an  intent  which  cannot  well  be  reconcil- 
ed to  the  sweeping  operation  which  the  plaintiff  asks  for 
from  its  enacting  words.    Notes,  after  they  have  been  put 
into  circulation  by  endorsement,  acquire,  by  positive  enact- 
ments, the  qualitfes  of  inland  bills  of  exchange;  and  this  ex- 
treme legislative  solicitude  that  their  enactments  should  not 
be  extended  to  inland  bills,  is  hardly  reconcilable  with  the 
idea  that  they  were  meant  to  operate  upon  what  had,  to  most 
practical  purposes,  acquired  the  properties  of  inland  bills. — 
It  strengthens  the  belief  that  the  subject  which  alone  was 
intended  to  be  regulated  by  the  act,  was  the  circulation  of 
negotiable  paper  among  our  own  people. 

The  Court  holds,  therefore,  that  the  terms  of  the  enactment 
are  not  so  precise  and  unequivocal  as  not  to  leave  fair  room 
for  doubt,  and  to  call  for  explanation;  and  if  so,  the  results  of 
the  one  or  the  other  exposition  are  very  fit  to  be  considered  in 
determining  the  intent  of  the  law-maker^.  These  justify,  as 
the  Court  thinks,  the  conclusion  that  the  act  applies  in  those 
cases  only,  where  not  only  the  endorsement  in  question,  but 
all  the  antecedent  endorsements  (not  expressed  to  be  without 

15 
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June  1839  recourse)  have  been  made  within  the  State.  The  act  .makes 
InffersolT  ^^^  endorser  liable  to  the  holder  as  a  surety — that  is  to  say, 
T  liable  on  failure  of  the  maker  to  pay,  and  that  without  demand 
Long,  ^jj  jjjj^  Qj.  notice  to  the  endorser.  In  applying  this  strong  en- 
actment to  the  first  endorser  on  a  note,  wherever  made,  if  first 
endorsed  here,  it  is  to  be  remarked,  that  while  the  law  implies 
this  engagement,  it  preserves  for  the  endorser  the  rights  and 
remedies  of  a  surety.  If  the  endorser  has  to  pay  the  note,  he 
has  a  direct  recourse  against  the  principal,  who  is  absolutely 
liable  to  him.  So  in  applying  the  enactment  to  the  next  en- 
dorser, the  very  act  which  makes  him  surety,  gives  him  all 
the  rights  of  asurety  as  pgainst  the  prior  endorser,  while  by  the 
general  law  he  has  them  against  the  maker.  But  if  the  act 
be  so  expounded  as  to  hold  a  second  or  any  subsequent  en- 
dorser responsible  as  surety  to  the  holder,  while  by  law  he 
cannot  hold  those  primarily  liable  on  the  note  as  principals 
or  responsible  absolutely  to  him,  then  we  attribute  to  the  act 
the  absurdity  of  implying  the  obligations  of  a  surety  where 
they  do  not  exist,  and  where  the  law  cannot  give,  the  correl- 
ative rights  of  a  surety. 

The  injustice  of  such  a  construction  cannot  be  better  ex- 
emplified than  in  the  case  before  us.  It  is  a  principle  of  nat- 
ural equity,  that  no  man  shall  bold  another  bound  to  an  en- 
gagement made  in  aid  of,  or  as  surety  for.  another,  when  by 
his  own  conduct  he  deprives  the  person  thus  liable  of  the 
means  of  indemnity  from  his  principal.  This  principle  does 
not  require  that  there  should  be  generally  imposed  on  a  cred- 
itor, who  has  two  bound  to  him,  the  obligation  of  active  dili- 
gence against  the  one  primarily  liable;  for  it  is  not  usual  for 
the  creditor  to  have  in  his  hands  the  control  over  the  surety's 
means  of  redress.  Usually,  therefore,  he  is  not  charged  with 
the  care  of  the  surety's  rights.  But  when  these  means  of  in- 
demnity are  wholly  in  the  creditor's  hands,  it  would  shock 
good  faith  to  permit  him,  either  through  wilfulness  or  neglect, 
to  throw  them  away,  hold  the  surety  rteveriheless  bound,  and 
impose  upon  him  irretrievable  lossi  Capel  v.  Butler^  2  Sim. 
and  Stewt.  457.  By  the  neglect  of  the  plaintiflf  in  not  pre- 
senting this  note  to  the  maker  for  payment  in  reasonable 
time — which  presentation  could  be  made  only  by  him  or 
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those  whom  he  represents — the  first  endorser  r)n  this  note,  June  1839 
who  had  guaranteed  the  defendant  against  its  dishonour,  is  '         "T" 
forever  discharged.  Can  it  be  just  that  the  plaintiff,  who  has        y 
as  effectually  taken  from  the  defendant  this  guaranty  as  if  he    Long* 
had  in  terms  released  it,  should  enforce  the  payment  of  the 
note  from  the  defendant? 

It  is  also  unreasonable  to  attribute  to  the  Legislature  an 
intent  which  in  general  would  make  the  act  operate  une- 
qually against  our  own  citizens.  We  know  that  the  custom 
of  merchants  obtains  generally  if  not  universally  elsewhere 
with  respect  to  the  endorsement  of  negotiable  notes.  If  an 
endorsement  of  a  note  in  North  Carolina  is  to  be  construed  a 
peremptory  engagement,  while  all  the  previous  endorsements 
thereon  are  special  only — the  consequences  to  our  citizens 
would  be  disastrous.  The  legislature  had  no  such  purpose. 
Their  enactment  was  intended  to  apply  in  a  case  where  they 
had  legislative  cognizance  of  the  entire  subject  matter — ^the 
negotiation  of  the  note  from  the  first — and  giving  it  any  oth- 
er construction,  would  involve  absurd,  unjust  and  impolitic 
consequences — and  fix  that  for  law  which  they  did  not  intend 
to  be  law. 

It  may  be  said,  that  although  this  harsh  construction  should 
prevail,  it  would  be  in  the  power  of  an  endorser  to  escape  the 
severe  enactment,  by  specially  providing  in  the  endorsement, 
that  he  would  not  be  liable  to  any  subsequent  holder  of  the 
note,  unless  demand  should  be  made  of  the  maker  and  notice 
of  the  default  given  to  him  without  delay.  Perhaps — ^prob- 
ably— the  observation  is  correct,  for  although  doubts  have 
been  entertained  how  far  a  man  can  specially  limit  the  nego- 
tiation of  an  instrument  (to  which  the  law  had  given  the  char- 
a-^ter  of  general  negotiability,  of  late,)  this  has  been  allowed  to 
a  qualified  extent.  But  supposing  the  suggestion  to  be  un<- 
doubtedly  correct — and  that  by  the  exertion  of  unusual  cau- 
tion a  citizen  might  save  himself  from  the  absurd,  unjust  and 
impolitic  consequences  likely  to  follow  from  the  transaction — 
this  would  indeed  afford  room  to  hope  that  such  consequen- 
ces would  not  universally  result  from  it — but  they  do  not  ve- 
ry materially  affect  the  enquiry  whether  the  legislature  in-  / 
tended  a  rule  which  would  ordinarily  lead  to  such  conse- 


300  IN  THE  SUPREME  COURT 

Jane  1839  qnences.  Besides,  such  special  and  minute  stipulations  as 
to  the  effect  and  character  of  an  endorsement,  would  be  very 
inconvenient  in  practice,  as  affecting  the  circulation  of  n^o- 
tiable  paper,  and  leading  to  endless  disputes  whether  the  pre- 
cise degree  of  diligence  stipulated  for  in  the  several  endorse- 
ments had  been  observed. 

Upon  the  whole,  it  is  the  opinion  of  the  Court,  that  the 
judgment  rendered  below  is  erroneous  and  ought  to  be  re- 
versed, and  that  on  the  case  stated  there  ought  to  be  judgment 
of  non-suit 

Per  Curiam.  Judgment  reversed. 


DEN  ON  DEM.  OF  ANDREW  BELFOUR'S  AND  STEPHEN 
HENLY'S  HEIRS  v.  JACOB  DAVIS  &  ZACHARIAH  NIXON. 

A  tenant  cannot,  by  merely  ceasing  to  pay  rent  to  his  lessor,  and  paying 
it  to  another  person,  change  the  tenancy  so  as  to  enable  himself  to  dis- 
pute the  title  of  his  landlord  in  an  action  of  ejectment  by  the  latter  to 
regain  the  possession. 

One  who  is  admitted  to  defend  in  an  action  of  ejectment  with,  or  in  the 
stead  of,  tlie  tenant  in  possession,  cannot  set  up  any  defence  which  is 
forbidden  to  the  tenant.  He  stands  with,  or  in  the  place  of  the  tenant, 
and  is  entitled  to  his  rights  and  subject  to  his  disadvantages.  Hence, 
if  the  tenant  cannot  dispute  the  title  of  the  plaintiff's  lessor,  becaune  it 
appears  that  he  occupied  the  land  as  his  tenant,  the  person  claiming  to 
be  landlord  and  admitted  to  defend  as  such,  will  also  be  precluded 
from  disputing  such  title. 

This  was  an  action  of  ejectment  for  two  tracts  of  land, 
adjoining  each  other,  and  containing,  the  one  416  acres,  and 
the  other  100  acres,  tried  at  Randolph,  on  the  last  circuit,  be- 
fore his  honor  Judge  Settle. 

The  material  facts  of  the  case  were,  that  G.  Mullenex  was 
seized  of  the  tract  of  416  acres  in  fee,  and  in  1810  contracted 
to  sell  it  to  Jesse  Nixon,  who  entered  and  paid  the  purchase 
money,  except  the  sum  of  $40,  but  never  took  a  conveyance. 
In  1815,  Stephen  Henly  and  Andrew  Belfour,  who  were  the 
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uncles  of  Jesse  Nixon,  and,  as  his  suretiea,  had  paid  lai^^""^®  ^^^ 
sums  of  money  for  him,  paid  that  residue  of  the  purchase  mo-  Beifour  d; 
ney  to  Muilenex;  and  he  then  executed  the  deed  or  instru-  Henijr's 
•ment  hereinafter  mentioned,  bearing  date  the  12th  day  of  ^^^'''^ 
Jui:e,  1815.    It  begins  thus:    "  This  indenture,  made  this,  Dairis  and 
&c.,  between  G.  Muilenex,  of  the  county  of  Randolph,  &c.,  ^^^^ 
of  the  one  part,  and  Stephen  Henli/  and  Andrew  Belfour^ 
both  of  said  county,  of  the  other  part,  witnessetb,  that  the 
said  G.  Muilenex,  for  and  in  consideration  of  the  sum  of 
$365,  to  him  in  hand  paid  by  the  said  Stephen  Henly  and 
Andrew  Bel/our^  the  receipt,  dec,  hath  granted,  bargained 
and  sold,  and  doth  grant,  bargain  and  sell  unto  the  said  Ste* 
phen  Henly^s  and  Andrew  Bel/pur^s  heirs  and  assigns  for- 
everj^  the  tract  of  land  in  question;  and  it  then  proceeds,  "  to 
have  and  to  hold,  the  same,  with  the  appurtenances,  tmto  the 
said  Stephen  Henly^s  and  Andrew  Belfoiifs  heirs  and  as- 
signs, to  the  proper  use  and  behoof  of  the  said  Stephen 
Henly^s  and  Andrew  Belfour^s  heirs  and  assigns  forever. ^^ 

At  that  time  Jesse  Nixon  was  living  on  the  land,  but  hav- 
ing become  insolvent,  left  it  in  October,  1815,  and  removed 
to  South  Carolina,  and  has  ever  since  resided  there.  Ue  af- 
terwards executed  to  Stephen  Uenly  and  Andrew  Belfour  a 
deed  for  the  100  acre  tract  adjoining  the  other  tract  of  416 
acres. 

When  Jesse  Nixon  left  the  land,  Henly  and  Belfour  enter- 
ed and  leased  it,  and  received  rent  until  the  death  of  Henly, 
which  happened  in  1820;  after  which  Belfour  and  the  heirs 
of  Henly  made  leases  until  the  death  of  Belfour,  which  hap- 
pened in  1825.  The  heirs  of  Henly  and  the  heirs  of  Belfour 
respectively,  (who  are  the  lessors  of  the  plaintiff)  then  claim- 
ed the  land  by  descent,  and  leased  the  same  to  Jacob  Davis, 
the  original  defendant  in  this  action,  as  a  tenant  from  year  to 
year,  and  he  entered  under  them,  and  continued  in  possession 
until  this  suit  was  brought  against  him  in  May,  1837.  On 
the  9th  day  of  October,  1829,  Jesse  Nixon  entered  upon  the 
tract  of  416  acres,  and  there  made  and  delivered  a  lease  for 
a  term  of  years  to  Thomas  Davis,  a  sot)  of  Jacob,  then  living 
with  his  father  on  the  land;  and  on  the  16th  day  of  October, 
1829|  Jesse  Nixon  executed  to  Zacbariah  Nixon  a  deed  of 
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June  1839  bargain  and  sale  in  fee  for  the  same  land.    After  this,  Jacob 

rT       7  Davis  did  not  pay  rent  to  ihe  lessors  of  the  plaintiff;  nor  was 

Hflniy't     rent  paid  by  him,  or  his  son  Thomas  to  any  person,  except  for 

beirg         ii^Q  year  1833  or  1834,  when  it  was  then  paid  by  the  two  to 

Davit  tnd  Zachariah  Nixon,  and  Thomas  then  went  off  the  land. 

Nixon.  Upon  the  service  of  the  declaration  on  him,  Jacob  Davis, 

the  tenant  in  possession,  appeared,  entered  into  the  common. 

rule,  and  pleaded  not  guilty.     At  the  same  term,  Zachariah 

Nixon  came  in,  and,  by  leave  of  the  Court,  made  himself  a 

defendant  also. 

Upon  the  trial,  it  was  contended,  on  behalf  of  the  defend- 
ants, that  the  deed  from  Mullenex  was  not  to  Henly  and  Bel- 
four,  but  to  their  heirs;  and  was  therefore  void,  as  Henly  and 
Belfour  were  both  living  at  the  time  of  its  execution.  And 
also,  that  it  was  void,  because  it  was  executed  by  Mullenex 
when  he  was  out  of  possession  of  the  land,  and  Jesse  Nixon 
was  in  possession. 

His  Honor  instructed  the  jury  that  the  deed  was,  upon  a 
just  construction,  a  sufficient  bargain  and  sale  to  Stephen 
Henly  and  Andrew  Belfour;  and  that  upon  their  several 
deaths,  the  land  descended  from  them  to  the  lessors  of  the 
plaintiff,  provided  it  was  not  void  on  the  other  ground  men- 
tioned. And  upon  that,  his  Honor  further  instructed  the  ju- 
ry, that  the  deed  was  void,  if,  at  the  time  ot  its  execution,  Jes- 
se Nixon  was  in  the  actual  possession  of  the  land  and  claim- 
ed it  adversely  to  Mullenex.  But  that  if,  in  their  opinion, 
that  deed  was  made  at  the  instance  or  by  the  consent  of  said 
Nixon,  in  satisfaction  of  the  debts  which  he  owed  his  uncles 
then  his  possession  ought  not  to  be  considered  adverse,  and 
the  deed  was  valid. 

And  the  jury  was  further  instructed,  that  as  Jacob  Davis 
'    was  the  tenant  of  the  lessors  of  the  plaintiff,  be  could  not  de^ 
ny  their  title. 

And  the  jury  was  further  instructed,  that  as  Jesse  Nixoa 
had  no  title  to  the  land,  and  as  Jacob  Davis  was  at  the  time 
living  on  it  as  the  tenant  of  the  lessors  of  the  plaintiff,  the  en- 
try of  the  said  Nixon,  to  make  the  lease  to  Thomas  Davis,  on 
the  9th  of  October,  1829,  did  not  change  the  possession  of  the 
land,  so  as  to  enable  him,  Jesse  Nixon,  to  convey  to  the  de* 
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fendant,  Zachariah  Jfixon,  on  the  16th  of  October,  1829:  and  Jane  1839 
also,  that  the  deed  last  mentioned,  could  not,  for  that  reason,  TTl      r 

'  .  ,    .  ,  Belfour  & 

operate  as  colour  of  title.  Henly's 

There  was  a  verdict  and  judgment  for  the  lessors  of  the  l>«i" 

plaintiff,  and  the  defendant  appealed.  Davis  and 

Nixon. 
No  counsel  appeared  for  the  defendant  in  this  Court. 

Mendenhalliox  the  lessors  of  the  plaintiff. 

RuppiN,  Chief  Justice,  after  stating  the  case  as  above,  pro- 
ceeded: Whatever  doubts  may  be  raised  upon  some  of  the 
questions  found  in  the  record,  the  justice  of  the  plaintiff's 
case  is  so  apparent  that  it  is  gratifying  to  find  that  there  are 
other  points  on  which  the  law  is  clearly  in  his  favour,  and 
which  are  decisive  of  the  cause. 

In  the  opinion  ofthe  Court,  it  is  not  competent  to  these  de- 
fendants to  dispute,  in  this  action,  the  title  of  the  lessors  ofthe 
plaintiff,  upon  any  of  the  grounds  taken  at  the  trial  by  them. 
If  that  be  so,  all  the  other  points  may  be  dismissed  from  our 
consideration,  without  decision  or  farther  observation.  That 
the  defendants  are  concluded,  in  the  present  suit,  we  enter- 
tain no  doubt. 

-Jacob  Davis  was,  originally,  the  sole  defendant  in  the  ac- 
tion. It  is  staled  that  he  entered  into  the  land  under  a  lease 
from  the  lessors  of  the  plaintiff,  in  1826,  and  occupied  ex- 
pressly as  their  tenant,  throui^h  the  years  1826,  1827,  1828 
and  1829.  No  disclaimer  by  him.  at  any  time,  is  any  where 
stated;  nor  any  fact  from  which  it  could  be  inferred  that  his 
possession  became  adverse  to  the  lessors  of  the  plaintiff.  It 
must,  indeed,  be  assumed,  that  either  the  lessors  of  the  plain- 
tiff had  refused  to  renew  the  lease,  and  given  their  tenant 
notice  to  quit,  or  that  he  denied  their  title,  before  their  suit 
was  brought;  because  something  of  the  sort -was  requisite  to 
turn  him  into  a  trespasser,  so  as  to  sustain  this  action.  The 
assumption  is  necessarily  made  from  the  omission  of  this  de- 
fendant to  resist  the  recovery  for  the  cause  that  his  term  still 
continued.  But  the  period  at  which  the  relation  between 
those  parties  was  severed,  cannot,  without  evidence,  be  car- 
ried further  back  than  the  end  of  the  year  preceding  the 
suit    Let  it  be  said  that  the  payment  of  rent  to  Z.  Nixon,  in 
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Jane  1839 1834,  was  the  joint  act  of  Jacob  and  Thomas  Davis,  and 
g^.-      7  constituted  both  of  them,  tenants  to  the  person  to  whom  they 
Henly^s    paid  the  rent:    Yet,  that  would  be  only  between  those  par- 
^^^^         ties  themselves,  and  could  not  prevent  the  lessors  of  the 
Davis  and  plaintiff  demanding  from  Jacob  Davis  the  possession  be  de- 
Nixcn.      rived  trom  them.    It  is  not  now  a  question,  how  far  a  very 
long  possession,  after  payment  of  rent  or  other  acknowledg- 
ments of  the  tenancy,  accom{)anied  by  a  claim  of  title  either 
for  the  tenant  or  some  other  person,  ma^  constitute  evidence 
of  a  disclaimer,  and  give  to  such  possession  the  character  of 
adverseness,  and  call  into  action  the  statute  of  limitations. 
In  this  case,  nothing  of  the  kind  exists*    The  interval  be- 
tween the  payment  of  rent  to  Z.  Nixon,  and  the  commence- 
ment of  this  suit,  was  but  little  more  than  two  years,  and 
would  have  amounted  to  nothing,   had  the  lessors  of  the 
plaintiff  known  of  such  payment — of  which  there  is  no  evi- 
dence. 

The  action,  therefore,  as  brought,  was  nothing  more  thaa 
the  common  one  by  a  landlord  at  the  end  of  the  term  against 
an  unfaithful  tenant,  who  holds  over.  Authorities  need  not 
to  be  cited  to  sustain  his  Honor's  position,  that  Ae  cannot  de- 
ny his  lessor's  title. 

With  quite  as  good,  if  not  for  the  same,  reason,  must  the 
other  defendant  Z.  Nixon,  be  precluded  from  setting  up  such 
a  defence.  The  action  was  not  brousfht  agamst  him,  nor  in- 
tended to  draw  into  question  his  title,  or  affect  his  rights. — 
Indeed,  it  could  not  be  brought  against  him,  because  he  was 
not  in  possession.  The  possession  was  in  Jacob  Davis,  and 
the  object  of  the  suit  was  to  recover  it  from  him.  If  anoth- 
er be  admitted  to  defend,  what  is  he  to  defend — what  may  he 
'  allege  in  defence?  He  is  allowed  to  defend  the  possession  ot 
the  tenant;  for  that  is  the  matter  in  contest.  He  is  allowed 
to  do  so  because  he  alleges  an  interest  ir*  that  possession,  and 
because  he  may  be  able  to  make  fuller  defence  than  the  ten- 
ant would  make.  It  is  possible  the  tenant,  through  igno- 
rance or  negligence,  would  not  make  all  he  might  of  his 
case.  Therefore,  one,  claiming  to  be  his  landlord,  is  permit- 
ted to  set  up  any  defence  which  the  tenant  might  have 
brought  forward.    But  it  is  neither  within  the  purposes  of 
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justice,  or  the  dictates  of  reason,  to  permit  him  to  come  in  and  Jon«  1839 
set  up  a  defence,  which  the  tenant  could  not.    This  subsidi-^ 
aiy  party  stands  with  or  in  the  place  of  the  tenant,  and  is  Henly's 
entitled  to  his  rights,  and  subject  to  his  disadvantages. —  ^^^^ 
Hence,  we  held  in  Carson  v.  Burnett,  1  Dev.  <fc  Bat.  560,  Davis  and 
that  the  landlord  cannot  be  charged  in  this  action  for  his  Nixon, 
own  trespasses,  but  only  in  respect  of  the  land  in  the  posses- 
sion of  the  tenant,  the  original  defendant.    So,  on  the  other 
hand,  it  has  been  decided,  that  only  such  defence  was  open 
to  the  landlord  as  was  open  to  the  tenant  in  possession.    The 
case  of  Doe  ex  dem.  Knight  v.  Smythe,  4  Ma.  &  Selw.  347, 
so  rules,  and  is  directly  in  point  with  our  case.    There,  one 
entered  into  possession  under  an  agreement  for  a  term  oi 
years,  paid  rent,  and  then  disclaimed.    The  term  having  ex- 
pired, the  lessor  brought  ejectment  against  the  lessee,  who 
did  not  appear;  but  another  person  claimed  to  defend  as  his 
landlord,  and  did  appear  and  defend  in  his  stead.    The  court 
held,  that  this  person  could  not  set  up  any  title  in  himself  in 
that  action;  for  since  the  tenant  could  not  dispute  the  plain- 
tifPs  title,  neither  could  one,  claiming  in  privity  to  him  and 


defending  in  his  stead,  do  so. 
Per  Curiam. 


Judgment  affirmed. 


16 
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Jnm  1699  DAVID  HONEYCUT  v.  DANIEL  ANGEL. 


A  ooant  in  a  declaration  for  a  malieions  and  excessive  levy  and  sale  by 
a  constable,  which  states  a  seisare  and  sale  by  the  officer  of  **^  th« 
property"  to  a  greater  value  thai)  the  debt  to  be  satisfied,  is  insuiBeient; 
for  *'  the  property*'  may  be  either  real  or  personal — if  the  former,  then 
the  plaintiff  sostained  no  injury  by  the  acts  of  the  defendant,  because 
neither  the  levy  nor  sale  by  a  constable  can  divest  the  owner  of  land  of 
•  his  title,  or  disturb  his  possession — if  the  latter,  then  there  is  no  aver- 
ment that  it  was  notau  entire  thing,  or  that  tliere  were,  at  the  time  of  the 
levy,  other  goods  or  chattels  of  the  plaintiff,  known  to  the  defendant, 
in  such  different  and  distinct  parcels  or  kinds,  that  the  defendant  might 
have  taken  a  reasonable  part  thereof,  and  not  the  thing  which  he  did 
take,  and  which  was  of  greater  value  than  the  sums  to  be  raised. 

in  a  declaration  against  a  constable  for  a  fraudulent  levy  upon  the  lands 
of  the  plaintiff,  and  a  return  of  the  same  to  Court,  whereby  an  order  of 
sale  was  obtained,  and  the  lands  sold  by  the  sheriff,  it  is  neeessary  to 
state  an  eviction  of  the  plaintiff,  or  some  disturbance  by  the  defendant, 
or  by  some  person  deriving  a  title  under  the  sheriff^s  sale  and  convey- 
ance; and  the  allegation  that  the  sheriff  '*  made  title  to  the  purchaser,*' 
without  stating  that  some  person  in  particular,  claiming  and  getting  ti- 
tle by  virtue  of  the  sheriff's  deed,  tumed  or  ke^  the  plaintiff  out  of 
possession,  is  iosofficient* 

This  was  an  action  of  trespass  on  the  case,  tried  at 
Yancy,  on  the  Fall  circuit  of  1837,  before  his  honor  Judge 
Settle. 

The  declaration  contained  two  counts.  The  first  stated 
two  writs  oi fieri  facias^  issued  by  a  justice  of  the  peace  for 
the  county  of  Buncombe,  and  directed  to  any  lawful  officer 
of  said  county,  commanding  him  to  levy  of  the  goods  and 
chattels  of  the  plaintiff,  Honeycut,  two  debts  of  $2:16 
and  $2:05  cents  respectively,  besides  costs,  &c.,  before  then 
recovered  by  one  Joseph  Ray,  against  the  said  plaintiff,  before 
a  justice  of  the  peace  of  the  said  county,  and  to  have  the  said 
moneys,  &c.;  and  if  no  goods  and  chattels  were  to  be  found, 
then  to  levy  on  the  lands  and  tenements  of  the  said  Honey- 
cut;  which  writs  were  on,  &c.  at,  (fee.,  delivered  to  the  de- 
fendant, Angel,  who  then,  &.C.,  was  a  constable  of  and  in 
said  county;  and  then  alleged  that,  '^  by  virtue  of  which  said 
executions,  the  said  Daniel  Angel,  so  being  constable  as  a* 
foresaid,  afterwards,  and  before  the  return  of  the  said  execu- 
tions, viz:  on,  &c.j  at,  &c.,  as  such  constable  did  seize  and 
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take  into  execution,  the  propetty  of  the  said  David  Horiey-  Jane  1839 
cut,  of  much  greater  value  than  the  debts  aforesaid  of  $2  and  t: 
sixteen  cents  and  $2  and  five  cents,  and  the  costs  aforesaid,    ^  y^^ 
well  knowing  that  part  of  the  property,  so  taken  into  execu-  AngeL 
lion,  was  sufficient  to  satisfy  the  said  debts,  &c.;  yet  contriv- 
ing, &c.,  the  said  Daniel  afterwards  to  wit:  on,  d&c.  at,  dte.^ 
did  expose  to  sale  and  did  sell  the  property  so  levied  upon, 
which  was  much  more  than  sufficient  to  pay  the  debts  of, 
&c.,  and  costs  aforesaid;  by  means  whereof  the  said  David 
Honeycut  was  then  and  there  wholly  deprived  of  the  use  of 
the  said  pr&periyy  so  levied  upon,  and  hath  been,  and  is  by 
means  of  the  premises,  greatly  injured  and  damnified,  dec." 

The  second  count,  afler  setting  forth  the  judgments  and 
executions  as  in  the  preceding  one,  and  the  delivery  of  the 
writs  to  the  defendant,  proceeded  as  follows:  "  by  virtue  of 
which  said  executions,  the  said  Daniel  Angel,  so  being  con- 
stable as  aforesaid,  afterwards,  viz:  on,  &c.  at,  &c.,  did  fraud- 
ulently levy  upon  the  lands  of  the  plaintiff,  well  knowing  at 
the  time  of  said  levy,  that  the  said  David  Honeycut  had  per- 
sonal property,  subject  and  liable  to  be  levied  upon  by  said 
executions,  much  more  than  sufficient  to  satisfy  the  said 
debts  of,  &c.,  and  fraudulently  contriving,  and  wrongfully 
and  unjustly  intending  to  injure/oppress  and  impoverish  the 
plaintiff,  afterwards,  to  wit:  on,  d&c,  at,  &c.,  under  colour  and 
in  pursuance  of  said  levy  upon  the  land  aforesaid,  did  return 
the  same  to  the  Court  of  Pleas  and  duarter  Sessions  of  the 
county  aforesaid;  and  the  sherifi'of  said  county,  in  pursuance 
of  his  duty  as  sheriff  of  said  county,  and  in  pursuance  of  a 
writ  of  vtniitioni  exponas,  to  him  directed  from  the  said 
Court  of  Pleas  and  Quarter  Sessions,  which  said  venditioni 
exponas  W9i8  issned  according  to  act  of  Assembly  in  such  v 

case  made  and  provided,  upon  and  in  pursuance  of  said  levy, 
did  sell  and  dispose  of  at  public  sale  the  said  land  of  the  said 
David  Honeycut,  levied  upon  by  the  said  Daniel,  constable 
as  aforesaid,  and  made  title  thereto  to  the  purchaser;  by  means 
whereof  the  said  David  Honeycut.  was  then  and  there  wholly 
deprived  of  the  use  and  possession  of  his  land,  and  hath  been, 
and  is,  by  means  of  the  premises,  greatly  damnified,  &c." 

The  case  was  tried  on  the  general  issue,  and  a  general 
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June  1839  verdict  rendered  in  favour  of  the  plaintiff  for  $589  eighty-two 

^^~j^  cents.    The  defendant  moved  for  a  new  trial,  on  the  ground 

T  ,    of  misdirection  to  the  jury;  which  was  refused,  and  ajudg- 

Angel.      jjjgjji;  rendered  for  the  plaintifii  from  which  the  other  party 

appealed. 

Upon  the  motion  for  a  new  trial,  the  case  stated  in  the  re- 
cord is,  '<  that  it  was  in  evidence  that  the  plaintiff  had  notice 
of  the  proceedings  in  Court  relating  to  the  levy  upon  the  land 
by  the  defendant,  but  had  no  notice  of  the  levy  before  the  re- 
turn to  Court.  Upon  this,  it  was  insisted  by  the  counsel  for 
the  defendant,  that  the  measure  of  damages  should  be  the  ex- 
penses incurred  in  Court  and  in  selling  the  land  after  the  re- 
turn of  the  defendant  as  constable.  But  his  Honor  charged 
the  jury,  ^  that  the  plaintiff  was  entitled  to  recover  all  the 
damages  he  sustained  in  consequence  of  the  illegal  act  of  the 
defendant.'  And,  under  these  instructions,  the  jury  assessed 
the  plaintiffs  damages  to  the  full  value  of  the  land  at  the  time 
of  the  levy,  deducting  the  debts  and  costs." 

D.  F.  Caldwell  for  the  defendant. 

A»  M.  Burton  and  Hoke  for  the  plaintiff. 

RupFiN,  Chief  Justice,  after  stating  the  case  as  above^  pro- 
ceeded:   On  the  part  of  the  defendant,  it  has  been  contended 
that  there  ought  to  be  a  venire  de  noro,  because  it  is  obvious 
that  there  was  no  evidence  applicableto  the  first  count,  and 
because,  upon  the  second  count,  the  damages  assessed  could 
be  proper  only  in  the  case,  that  the  plaintiff  was  the  owner  in 
fee  of  the  land,  and  had  been  deprived,  by  means  of  the  de- 
fendant's conduct,  both  of  the  possession  and  property  in  it — 
neither  of  which  circumstances  appear  to  have  existed. 
Uponamo-     The  Court,  however,  is  of  opinion  that  the  judgment  can- 
new  iriai,    not  be  reversed  upon  those  grounds^    It  has  been  repeatedly 
^^*J[t,^^j,  declared  by  the  Court,  that  every  presumption  is  to  be  made 
to  be  nwd^in  favour  of  the  verdict  of  the  jury  and  of  the  correctness  of 

m  ta?or  oi  i  /• 

the  verdict  the  instfuctious  of  the  Court.  Hence,  the  want  of  a  case^ 
and'ihe^cor-'  Stated  in  the  record,  sufficient  to  authorize  the  verdict  or  give 
ti^^Mtrut^"^®  to  the  opinions  delivered  by  the  Judge,  does  not  per  se 
tiont  of  the  irendcr  the  jndffment  erroneous.    It  is  deemed  riffht  until  the 

court;  hence  ,    ,         ^  .  3  . 

the  want  of  Contrary  appear;  and  therefore  the  record  must  set  out  such 
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of  the  proceedings  at  the  trial  as  will  shew  affirmatively  that  Jane  1839 
there  was  no  error;  otherwise,  it  must  necessarily  be  affirm- TI 
ed.  Pickett  v.  Pickett,  3  Dev.  Rep.  7 — Atkinson  v.  Clarke^       v 
3  Dev.  Rep.  171.    If  the  lacts,  deemed  by  the  counsel  for  the-^"?®^* 
defendant  essential  to  the  correctness  of  the  verdict,  be  really  ^"^^^^"^ 
and  lesralty  so,  then  it  must  be  presumed  that  they  were  prov-***  *"  tberc- 
ed;- because  it  cannot  be  smpposed  the  verdict  would  have  been  ciem  to  an- 
rendered  without  such  proof— so  we  must  likewise  determine  JS^hI^  ^or 
with  respect  to  the  Judge's  charge.    In  itself,  indeed,  it  is  so^l^** '!"?  *® 
obviously  correct,  that  it  must  be  assented  to  by  every  one — dcJivcred 
'•  that  the  plnintiflf  was  entitled  to  recover  all  the  damages  hedcesnit/^lr 
had  actually  sustained."    The  error,  if  any,  consists  in  not  JJ/*^^^**'  ^ 
stating  to  the  jury,  that  in  this  case,  the  plaintiff  could  not  re- erroneous, 
cover  the  whole  value  of  the  land,  because  he  had  not  lostcfi  right,  nn 
his  estate  in,  or  his  possession  of,  the  land.    But  it  in  no^^*  *  ®,®^"" 
manner  appears  that  the  plaintiff  had  not  sustained  those  in-P«»**»  •"*! 
juries;  and  it  is  not  in  the  power  of  this  Court  to  assume  that  ihe  rt-cord  * 
he  had  not,   the  verdict  to  the  contrary  notwithstanding.  JJlch  JS'  u!c 
"Whatever  the  right  of  tho  defendant  may,  therefore,  havejp^^/,"^j 
been  in  this  respect,  we  are  by  reason  of  his  own  defective"^*" shew 
statement  of  the  proceedings  at  the  trial,  unable  to  assist  bim-  ly  timt  there 
In  anticipation  of  this  opinion  of  the  court,  upon  the  mo-ro"  "otherl 
tion  for  a  new  trial,  the  counsel  for  the  defendant  also  insist- ^»«  »*  "?"• 

'  necessariij 

ed  that  the  judgment  ought  to  have  been  arrested,  and  mov- be  affirmed 
ed  the  court  to  reverse  the  judgment,  and  now  arrest  it. —  Tbecases*. 
Upon  this  motion,  our  opinion  is  with  the  defendant.    And  p\l^^\  ^3 
here  it  is  to  be  remarked,  that  while  upon  the  former  ques-Dev.  iiepr 
tion  the  court  was  bound  to  presume  every  fact  necessary  to  J^„^c/«Hh; 
support  the  verdict,  we  are,  in  this  stage  of  the  case,  restrain- '*****•  ^'}^ 
ed  from  presuming  or  admitting  any  matter  of  substance  not 
found  in  the  record.    The  plaintiff  cannot  have  a  judgment,  court,*ui!on 
unless  he  allege  in  his  pleadings  such  facts  us,  in  justice  and  ■  "•"i''^" 
inlaw  entitle  him  to  it.     Here  the  case  of  the  plaintiff,  astnai.  is 
stated  in  the  declaration,  is,  in  our  opinion,  radically  defec-p^Mime^e- 

tjyg  v^^ry  fact  ne- 

cessary to 

The  verdict  is  entered  generally  upon  both  counts;  and,  support  a 
therefore,  if  either  be  defective,  the  plaintiff  cannot  have  on"  motion 
judgment.    We  think,  indeed,  that  both  counts  are  bad. —  -urtKmcM'u 
The  first  count  was  intended  to  be  lor  a  malicious  and  ex« i«  rcstm  »• 
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Jane  1839  cessive  leTy  and  sale  by  the  defendant  as  a  constable.  It 
Honevcut  ^*^^  '^^  Specify  the  things  levied  on  or  sold,  but  simply  al- 
T  leges  that  the  defendant  seized  and  took  into  execution  and 
•^°g^^  sold  "the  property"  of  the  plaintiff  to  a  greater  ralue  than 
ed  from  pre  ^^^  debts,  wheu  he  well  knew  that  a  part  of  the  property j  so 
ad'maltln  a-  ^^^^i  ^^  Sufficient  to  Satisfy  the  debts  and  other  sums  to  be 
nj  matter  pf  raised  on  the  executions.  It  is  observable,  first,  that  the 
no(  foand  in  property  levied  on  and  sold,  may  have  been  real  or  person- 
Thr*piiji.  ^'  property.  If  the  former,  then  the  plaintiff,  sustained  no 
tiff  canoot  iojury  by  the  acts  of  the  defendant,  because  neither  the  levy 
ment^anUsMnor  salo  by  a  constable  can  divest  the  owner  of  land  of  bis 
hUpittd-*'^^*^'®'  or  disturb  his  possession.  The  sale  would  be  merely 
iogf  such  void,  and  work  no  injury  to  the  plaintiff.  Next,  if  the  pro- 
jaitice  "'and  pertj/  be  admitted  to  have  been  personalty,  then  there  is  no 
J^g'^^JjJIJjj' averment  that  it  was  not  an  entire  thing,  or  that  there  were, 
at  the  time  of  the  levy,  other  goods  or  chattels  of  the  plain- 
two*  Goumstiff  in  such  different  and  distinct  parcels  or  kinds,  that  the 
I^^J^^^j^  defendant  might  have  taken  a  reasonable  part  thereof,  and 
fecUre;  and  not  the  thin^  which  he  did  take  and  which  was  of  neater 

this    verdiAt  ^_ 

be  entered  value  than  the  sums  to  be  raised.     The  plaintiff  cannot  com- 
upo^oth   P'^**^  ^^^^  ^^®  officer  seizes  an  article  of  greater  value  than 
tbe4)iaintiffthe  debts  and  sold  it,  unless  he  shews,  farther,  that  it  was  di- 
^^ment.'*  visible,  or  th^t  the  officer  had  notice  that  there  were  other  ar- 
ticles existing  separately,  and  nearer  in  value  to  the  money 
to  be  raised.    It  is  not  a  wrong  in  an  officer  to  levy  on  the 
only  thing  known  to  him  as  belonging  to  the  debtor,  what- 
ever may  be  its  value.    But  not  to  insist  on  defects  in  the 
first  count — on  which  probably  no  evidence  was  given — we 
will  consider  the  next,  on  which  the  evidence  was  given, 
and  which,  therefore,  involves  the  merits  of  the  controversy. 
Not  to  speak  of  the  imperfect  and  inartificial  statementSy 
in  several  respects,  of  the  second  count,  in  point  of  form,  it  is 
sufficient  to  say,  that,  in  point  of  substance,  it  is  essentially 
insufficient,  in  not  stating  an  eviction  of  the  plaintiff  or  some 
disturbance  by  the  defendant,  or  by  some  person  deriving  a 
title  under  the  sheriff's  sale  and  conveyance.    Supposing 
that  we  may  understand,  by  the  words  <^made  title  thereto  to 
the  purchaser,"  that  the  sheriff  had  sold  and  conveyed  the 
laud  in  a  valid  manner;  yet  it  must  appear  that  some  person 
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in  particular;  claiming  and  getting  title  by  virtue  of  the  aher-  ^^^  ^^^ 
iff's  deed,  turned  or  kept  the  plaintiff  oat  of  possession,  at 
the  least.  It  may  be  sufficient,  in  the  case  of  personal  chat- 
tels, to  state  the  levy  and  sale,  as  the  means  whereby  the  in- 
jury accrued;  because  by  the  sheriff's  seizure  the  owner  lost 
bis  possession,  and  by  the  sale  was  finally  divested  of  his  in- 
terest. But  it  must  be  otherwise  with  respect  to  land.  The 
mere  levy,  sale  aud  conveyance  can  never,  by  themselves, 
constitute  an  injury.  They  may  possibly  form  a  cloud  over 
the  plaintiff's  title;  but  they  do  not  interfere  with,  his  enjoy- . 
ment  of  the  property,  unless  the  purchaser  asserts  and  acts 
on  his  title  by  taking  possession  under  it.  The  purchaser 
may  have  been  the  agent  of  the  plaintifi^  and  have  bought 
in  trust  for  him.  In  fine,  unless  the  plaintiff  has  been  dis- 
turbed, however  serious  the  injury  meditated  by  the  defend- 
ant, none  has  been  really  inflicted  on  the  plaintiff,  nor  loss 
sustained  by  binoL  It  will  be  time  enough  to  ask  that  the 
defendant  shall  pay  him  for  his  land,  when  he  shews  that  he 
has  lost  it  in  consequence  of  the  defendant's  nets.  The 
judgment  must  be  reversed  with  costs  to  the  defendant. 
Per  Curiam.  Judgment  arrested. 


BENN£T  HESTER  et  al.  m.  ZACHARIAH  HESTER  ^tal. 

Where  an  appellant  relies  upon  the  clerk  to  send  ap  the  transcript,  and 
the  clerk  makes  an  ineffectual  attempt  to  do  so,  the  appellant  will  not 
be  reliered  by  a  eerHorari,  unless  the  attempt  be  such  asy  if  made 
by  the  party  himself,  would  have  been  deemed  a  substantial  eompli- 
ance  with  what  the  law  requires  of  him.  If  the  transcript  had  been 
mailed  in  due  time  to  reach  the  court,  it  is  probable  that  wowki  be  so 
considered;  but  the  placing  of  it  in  the  hands  of  a  gentleman,  who  is 
under  no  special  obligations  to  attend  to  its  filing,  is  not  such  a  com- 
pliance. 

The  eases  of  Datfis  m.  Marshall  2  Hawks  59,  and  Slate  w.  Williams^ 
Ibid  100,  approTed. 

The  transcript  of  the  record  in  this  cause  not  having  been 
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June  1839  filed  within  the  time  prescribed  by  law,  (1  Rev.  Stat.  ch.  4, 
„  sec.  26,)  an  application  was  made  by  the  appellant's  counsel 

V  -  for  a  certiorari  to  bring  up  the  record.  The  application  was 
Hester,  founded  upon  the  following  affidavit  of  Henry  W.  Miller, 
Esquire:  "  A  short  time  before  the  last  Term  of  the  Supreme 
.  Court,  Mr.  WHlie,  Clerk  of  the  Superior  Court  of  Granville," 
(where  the  cause  was  tried,)  *^  handed  me  a  letter  directed  to 
Mr.  Devereux,"  (one  of  the  appellant's  counsel)  with  a  re- 
quest that  I  should  deliver  it  to  Mr.  Devereux  on  his  arrival. 
On  the  back  of  the  letter  was  endorsed  "  Hester  t?^.  Hester." 
Not  knowing  that  the  papers  were  a  transcript  to  the  Su- 
preme Court,  I  placed  them  amongst  the  other  letters  in  my 
possession  belonging  to  Mr.  Devereux.  Mr.  Willie  has  in- 
formed me  that  he  requested,  at  the  time  the  papers*  were 
banded  me,  that  should  Mr.  Devereux  not  reach  town  be- 
fore the  meeting  of  the  Supreme  Court,  I  should  give  them 
to  the  clerk.  This  request  I  did  not  hear;  though  .it  may 
have  been  made  without  my  noticing  it,  as  I  was  busy  at  the 
time  preparing  my  papers  as  one  of  the  clerks  of  the  Se- 
nate. Most  of  the  letters  directed  to  Mr.  Devereux,  which 
were  in  my  hands,  I  gave  him  immediatly  on  his  arrival,  but 
those  in  the  case  of  Hester  vs.  Hester,  I  did  not,  having  over- 
looked them  for  several  days  after  he  came  up.  I  think  Mr« 
Devereux  remarked  at  the  time,  it  was  too  late  to  file  them. 
I  had  no  idea  that  Mr.  Willie  had  given  me  a  transcript  to 
the  Supreme  Court,  or  I  should  most  certainly  have  handed 
it  without  delay  to  the  clerk." 

Devereux  and  W»  H.  Haywood  for  the  applicants. 
Badger  contra. 

Gaston,  Judge.  We  think  that  this  application  fora  cer- 
tiorari must  be  refused  upon  the  principles  heretofore  estab- 
lished by  the  Court.  In  Davis  v.  Marshall  and  Russell^  2 
Hawks  59)  and  the  State  v.  Williams,  2  Hawks  100,  it 
was  ruled,  that  where  the  appellant  trusts  to  the  clerk  to  send 
up  the  transcript,  and  the  clerk  neglects  to  do  it,  the  appel- 
lant must  abide  the  consequence  of  the  carelessness  or  for- 
getfulness  of  his  agent.  The  principle  must  apply  with  e- 
qual  force,  where  the  clerk  ineffectually  attempts  to  send  it 
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up,  as  where  he  wholly  forbears  from  doing  so,  unite  the  Jane  1939 
attempt  be  such  as,  if  made  by  the  party  himself,  would  have 
been  deemed  a  substantial  compliance  with  what  the  law  re- 
quires of  him.  If  the  transcript  had  been  mailed  in  due  time 
to  reach  this  Court,  this,  it  is  probable,  would  have  been  so 
considered.  Ertoin  v.  Erwitij  3  Dev.  528.  But  the  placing 
of  it  in  the  hands  of  a  gentleman,  who  is  under  no  special  ob* 
ligations  to  attend  to  its  filings— whose  own  engagements  may 
render  him  inattentive  to,  or  forgetful  of,  the  commission  with 
which  he  is  troubled — is  not  such  a  compliance.  The  ap- 
pellant or  the  appellant's  agent,  trusting  to  the  performance 
of  quch  an  act  of  friendship^  must  run  the  risque  of  its  non- 
performance. 

Pjiii  CiTRiAM.  Certiorari  refused. 


OSMOND  P.  LONG  v.  DANIEL  W.  GANTLEY. 

ir  a  note  be  endorsed  for  the  accommodation  of  the  maker,  to  enable  him 
to  raise  money  upon  it,  and  be  handed  to  a  bill  broker,  who  gets  itdis^ 
counted  at  a  greater  rate  than  seven  jver  tent,  in  New  York,  and  hands 
the  proceeds  to  the  maker,  the  transaction  will  be  usurions  as  between 
the  endorser  and  endorsee;  but  if  the  endorsee  pay  the  broker|the  full 
value  upon  discounUng  the  note,  the  letter's  withholding  from  the  ma- 
ker more  than  enough  of  the  proceeds  to  coyer  his  fair  commission* 
will  not  make  the  transaction  usurious,  the  endorsee  in  such  case  not 
being  aflfected  by  the  misconduct  of  the  broker. 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiflF, 
as  a  remote  endorsee,  agaiast  the  defendant,  as  endorser  of 
two  promissory  notes,  executed  by  one  Peter  R.  WykofT,  in 
the  city  of  New  York — the  one  dated  Noveralber  12th,  1836, 
for  $2,250,  payable  five  months  afterdate, and  the  other  da- 
ted December  10th,  1836,  for  $3,000,  also  payable  five 
months  after  date.  The  case  came  on  for  trial  at  Orange,  on 
the  last  circuit,  before  his  honor  Judge  Settle,  upon  the 
pleas  of  thd  general  issue,  and  the^staiute  of  usury  of  the 

17 
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Jane  1839 State  of  New  York,  and  the  plaintiff  proved^  a  case,  which 

~  prima  facie  entitled  him  to  recover. 

^Y  The  defendant  then  read  in  evidence  a  statute  of  New 

Gantley.  York,  which  fixes  the  rate  of  interest  at  7  per  cmU^  and  en- 
acts that  all  notes  and  securities  whereupon  or  whereby  there 
may  be  reserved  or  taken  any  greater  rate  of  interest,  shall  be 
void.  The  defendant,  after  releasing  him,  proved  by  Wykoff, 
the  maker  of  the  notes,  that  he  executed  them  in  New  York 
for  the  pttrpose  of  raising  money  on  them,  by  a  sale  in  the 
market;  and  that  the  defendant  endorsed  them  in  New  York, 
without  consideration,  and  merely  for  the  accommodation  of 
Wykoff;  and  that,  after  the  notes  were  endorsed  by  the  de- 
fendant, he,  Wykoff,  received  them  fn>m  the  defendant,  and 
placed  them  in  the  hands  of  Charles  Buck,  a  broker,  in  the 
city  of  New  York,  to  be  by  him  negotiated  for  and  on  ac- 
count of  Wykoff,  on  the  best  terms  in  his  power:  That  Buck 
afterwards  paid  to  Wykoff  the  sum  of  $1,960:03  cents,  as  the 
proceeds  of  the  note  for  $2,250;  retaining  one  half  per  cent. 
$11:25  cents  for  his  commission,  and  the  residue,  $278:44 
cents,  was  for  the  discount  or  interest:  and  also  paid  him  the 
sum  of  $2,550,  as  the  proceeds  of  the  note  for  $3,000,  retain- 
ing for  his  commission  $15,  and  the  residue,  $435,  was  for 
the  discount,  at  the  rate  of  3  per  cent,  a  month:  and  that  Wy- 
koff was  not  to  receive  any  thing  more  from  Buck,  and  had 
not  received  any  thing  more  from  him  for  those  notes,  but  the 
two  sums  of  $1960:03  cents  and  $2,550,  before  mentioned. 

The  defendant  also  proved  that  he  had  endeavored  to  ob- 
tain the  testimony  of  the  broker.  Buck,  and  had  summoned 
him  to  give  his  deposition  in  New  York,  where  he  still  re- 
sided, but  was  unable  to  procure  his  attendance. 

His  Honor,  upon  this  evidence,  instructed  the  jury,  that  if 
the  notes  were  made  by  Wykoff,  and  were  endorsed  by  the 
defendant  for  his  accommodation,  and  to  enable  him  to  raise 
money  on  them,  and  were  sold  in  New  York  for  him  by 
Buck,  at  the  sums  stated  to  have  been  received  by  him,  Wy- 
koff, or  at  a  greater  rate  than  7  per  ce7it,  discount,  then  they 
were  infected  with  usury,  and  the  plaintiff  could  not  recover. 
But  the  pro<)f  of  the  plea  devolved  on  the  defendant;  and  un- 
less they  were  satisfied  that  the  broker,  Buck,  negotiated  the 
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notes  at  an  usrurious  rate  of  discount  to  the  persons  who  pur-  Janei8S9 
chased  them  from  him,  then  their  verdict  ought  to  be  for  the    ^ 
plaintiSl  y 

The  counsel  for  the  defendant  then  moved  the  Court  fur-  Ganttey. 
ther  to  instruct  the  jury,  that  if  they  believed  that  Wykoff 
received  ior  the  notes  respectively  only  the  sums  stated  by 
him — the  broker  being  the  agent  ot  both  thejmaker  and  the 
vendee — then  the  transactions  .were  usurious,  no  matter  what 
passed  between  the  broker  and  the  vendee  of  the  notes.  This 
instruction  the  Court  declined  to  give;  and  there  was  a  ver- 
dict and  judgment  for  the  plaintiff,  and  the  defendant  ap- 
pealed. 

W.  A.  Graham  for  the  defendant. 
Badger  for  the  plaintiff. 

RuFFiN,  Chief  Justice,  after  stating  the  case  as  above,  pro^ 
ceeded  as  follows:    On  all  the  points  in  this  case,  which  are 
open  to  the  action  of  this  Court,  our  opinion  accords  with 
that  delivered  in  the  Superior  Court.    Perhaps,  if  the  jury 
had  been  fully  informed  of  the  course  of  business  transacted 
by  a  bill-broker,  and  of  the  state  of  trade  in  New  York  to- 
wards the  end  of  the  year  1836,  they  might,  in  a  civil  cause, 
have  felt  it  their  duty  to  infer,  from  the  evidence  and  circum- 
stances, that  Buck  paid  over  to  Wykoff  all  the  money  he  got 
or  was  able  to  get  for  the  notes,  excepting  only  his  commis- 
sion of  1-2  per  cent.,  which  does  not  seem  to  have  been  an  preme  c*rt 
unusual  or  unreasonable  compensation.    But  for  this  error  ^^®* ^2 
of  the  jury,  if  it  be  an  error,  the  only  remedy  is  a  new  trial,  apoo  the 
granted  on  the  ground  that  the  verdict  was  against  the  evi-  SiiT'Urdicc 
dence  or  the  weight  of  evidence;  and  to  grant  or  to  refuse  a  J*'cTiSnc!l 
new  trial  upon  that,  or  a  similar  ground,  rests  exclusively  in  or  the 
the  sound  discretion  of  the  Judge  who  presided  at  the  trial,  ihefrldenee 
This  Court  could  not  interpose,  although  it  might  appear  i"iSU'i\^15 
clearly,  in  our  opinion,  that  injustice  had  been  done  by  the  *'"^'^°** 
verdict.    If  injustice  has  been  done  to  the  defendant  at  all,  judge  who 
it  seems  to  us  to  consist  entirely  in  the  erroneous  conclusion  Sle  u4«i  fn 
on  this  question  of  fact,  which  the  jury  adopted,  and  not  in  l^o^^JJiJieS 
the  misdirection  by  the  Court.  «innotbero 

If  the  jury  had  believed  that  Buck  got  from  the  person  to  appeaL^^^ 
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Jane  1839  whom  he  passed  the  notes,  no  more  motiey  than  he  paid  over 

J  to  "WykoflF,  then  they  must,  according  to  the  instructions, 

V       have  found  for  the  defendant;  for  his  Honor^tated  explicitly 

^^r-  that  in  that  case  the  contracts  were  usurious  and  the  notes 
void.  With  this  instruction  we  fully  concur,  as  the  notes 
were  endorsed  for  the  accommodation  of  the  maker,  and  had 
not  been  put  into  circulation  until  passed  by  Buck,  as  the  a- 
gent  of  the  maker.  Rvffin  v..Armstro7ig,  2  Hawks,  411.' 
With  that  instruction  the  defendant,  we  think,  ought  to  have 
heen  satisfied,  and  placed  his  case  before  the  jury  on  the 
truth  of  the  fact  bypothetically  stated  in  the  instruction.  But 
the  defendant  declined  leaving  the  case  upon  that  point,  and 
moved  a  further  instruction,  that  if  Wykoff  received  only  the 
sums  stated  by  him,  the  notes  were  usurious,  no  matter  what 
passed  between  the  broker  and  the  vendee  of  the  notes.  This 
was  refused  by  the  Court,  as  we  think,  properly. 

The  correctness  of  the  instruction  as  prayed  for,  is  urged 
It  is  not  to^P^*^  several  grounds;  none  of  which  strike  ns  as  sound.  It 
be  assumed  is  said,  iu  argument  here,  that  the  defendant  is  at  liberty  to 
broker,  un- consider  Biick  himself  to  have  been  the  discounter,  in  which 
TCgofit?  *°  c^se  there  was,  unquestionably,  usury.  But,  without  some 
notes  in  tji<^  evidence  upon  the  point,  it  cannot  be  admitted  or  assunoed 

market    for  . 

another  per- that  a  bill-broker,  undertaking  to  negotiate  notes  in  the  mar- 
Se'  iSrt    ket  for  another  person,  upon  the  best  terms  in  his  power 
^''™»*'J^*jJ"took  them  on  his  own  account — especially  when  a  third  per. 
them  on  his  son  is  fouud  to  be  the  holder,  and  the  testimony  of  Wykoff 
!!^speciaiiy  excludes  the  idea  that  Buck  acted  otherwise  than  as  broker 

▼hen  athird  jj^  ^.^q^j  foifh.    Besides,  the  very  terms  of  the  instruction,  ad- 
person  IS  wi  ji      •         •  ■ 

found  to  bemit  him  thus  to  have  acted,  since  it  is  supposed  therein  that 

anditap-  'something  passed  between  Buck,  as  broker,  and  a  vendee  of 

EHiu'cd  ai  the  notes. 

M^'Lih  -Again,  it  is  contended  here,  as  in  the  Superior  Court,  that 
the  broker  is  the  agent  of  both  the  maker  and  the  purchaser 
of  the  notes;  and  therefore,  as  the  agent  of  the  discounter, 
paid  the  maker  a  less  sum  for  the  notes  than  he  ought;  which 
constitutes  usury  against  the  discounter.  Neither  the  prem- 
ises, as  here  stated,  nor  the  deduction  from  them,  can  be  sanc- 
tioned by  the  Court.  A  person  may,  by  placing  money  in 
his  hands  for  that  purpose,  or  otherwise,  make  a  broker  his 
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agent  to  buy  notes;  and  if  the  person  thus  constituted  a- Jone  1839 
gent,  undertake  to  sell  notes  for  another  person,  and  by  virtue  "T"^ 
of  his  several  powers  from  his  principals  respectively,  make       v 
a  bargain  with  himself,  purporting  to  be  a  discounting  of  the  Gantl«y- 
note  at  usurious  interest,  and  hand  over  the  note  to  him  for  ^  j^^jj  ^^ 
whom  he  was  to  buy  at  that  rate,  and  the  money  to  the  for-  ^^  mny  be 
mer  owner  of  the  note;  it  may  be  admitted  to  be  an  usurious  ih"  nf^ent  of 
contract,  entered  into  by  the  parties  through  their  a^nt — ^the  * ^  ^l^'d 
same  person  happening  to  be  the  a^nt  of  each.    But  there  the  teller  of 
is  nothing  in  the  character  of  a  bill-broker,  or  in  his  transac-  in  thHt  «bftp 
tions,  that  necessarily  constitutes  him  the  agent  of  both  the|j^^^^'f^^ 
seller  and  buyer  of  paper  passing  through  his  hands.    The  ««f>»  .o*"  *>»• 
contrary  is  to  be  inferred;  and  it  is  to  be  supposed  that  he  is  rnthe^su* 
the  agent  of  one  only,  because,  after  contracting  with  one,  ^umlirR 
it  is  inconsistent  with  the  interest  of  that  one,  and  with  the  not;,  may 
brokerls  duty  to  him  to  undertake  the  same  office  for  the  oth-  tract,  which 
er  party. .  Besides,  the  argument  is  altogether  fallacious  in  J[iuri<1^8  *" 
this:  that  it  visits  upon  the  purchaser  of  the  note  the  conse-  »ne,  enterM 
quences  of  the  dishonesty  of  the  broker  in  withholding  from  principal* 
the  original  owner  of  the  note,  a  part  of  the  price  actually  bJJJSJJs!*  i,® 
placed  into  his  hands,  by  the  purchaser — and  this,  upon  the  J|j*|[  ^®^™" 
alleged  ground  that  the  broker  is  the  agent  of  the  purchaser.  But  there  is 
and  that  the  latter  is  consequently  bound  by  the  acts  of  the  S^e  charlo- 
former.    Now,  the  argument  admits  the  broker,  in  this  case,{^^j^^*  **"' 
to  be  at  least  equally  as  much  the  agent  of  the  seller,  as  of  the  in  ^i*  ^•' 
purchaser;  and  that  being  so,  it  follows  that  when  the  purcha-  necetsaViij 
ser  pays  to  the  broker  the  full  price  for  the  note,  deducting  J°m*Jhe*" 
only  legal  interest,  he,  in  so  doing,  pays  it  to  the  seller  him-i5«"^<>f*>o'** 
self.    Consequently,  the  subsequent  abstraction  of  the  price, and  buyer 
inwhole,  orin   part,  by  the  broker  from  his  principal,  the  ^.Sl^Jlj^ 
maker  of  the  note,  cannot  affect  the  assignee  of  the  note  with  '|i'   *'■"<*"' 
an  implied  imputation  of  corruption  from  usury,  when,  in  i*  to  bem- 
fact,  there  was  no  corruption  on  the  part  of  the  assignee,  but  it  ig  to  be 
the  full  value  was  paid  by  him.    The  proposition,  from  |3'*h'*f8 
which  conclusions  thus  contradictory,  can  be  legitimately  the  ngent  of 
drawn,  must  be  unsound  in  itself.    The  truth  is,  this  broker  b^utefaf- 
was  not  the  agent  of  both  the  parties,  but  only  of  the  one  |^^*^|I J***" 
who,  according  to  the  evidence,  employed  him;  namely,  o"*'*.'*"'"- 
Wykoff,  the  maker  of  the  note.    The  broker  did  not  deal  ^"•»«hciii- 
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Jane  1839  for  the  parchaser,  tmt  with  him,  and  on  behalf  of  the  seller. 
"T]         The  assumption  then  of  the  joint  agency  of  Buck,  being 

Y  unfimnded,  the  argument  built  upon  it  must  also  fall. 
Gantley.  From  the  remaining  terms  of  the  insruction  prayed  for, 
that  one  k  *°^  taking  it  in  connexion  with  the  instructions  previously 
with  the  given,  it  is  substantially,  that  the  contract  of  the  purchaser 
•tjto  him,  was  corrupt  and  usurious,  although  he  might  have  paid  to 
u%!e'tiir  Bu^^  ^^®  ^^^^  ^""^^  mentioned  in  the  notes,  deducting  only 
Mme  offiM  the  interest  for  the  time  they  had  to  run,  and  after  the  rate 

tor  the  other  .         . 

par^.  prescribed  by  the  statue — ^provided,  and  because  Bock  paid 
over  to  Wykoff  a  less  sum,  but  kept  back  a  part  thereof,  o- 
ver  and  above  his  reasonable  commission.  The  expression 
<'no  matter  what  passed  between  the  broker  and  the  vendee 
of  the  notes,''  can  be  understood  in  no  other  sense,  when  it 
is  recollected,  that  the  court  had  just  informed  the  jury  that, 
if  Buck  received  no  more  than  he  paid  to  Wykoff,  then  the 
purchaser  was  guilty  of  usury.  It  was  to  supply  an  alleged 
defect  in  that  instruction,  that  the  further  one  was  prayed; 
which  must,  therefore,  mean  that  if  Buck  had  received  more 
than  he  paid  over  to  Wykoff  and  even  received  the  whole 
sums  mentioned  in  the  notes,  the  purchaser  would  still  be 
guilty  of  usury,  simply  by  reason  of  Buck's  dishonestly  keep-* 
ing  back  part  of  the  price — a  proposition  so  unreasonable  in 
itself,  that  as  soon  as  it  is  stated,  so  as  to  be  understood,  it 
must  be  rejected. 
The  judgment  is  affirmed. 

Per  Curiam.  Judgment  affirmed. 
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THE  STATE  v.  DANIEL  MUSE.  Jnne  1839 


Theacts  of  1800, 1808  and  1809,  (see  1  Rer.  Stat.  c.  99,  sec.  9,)  prohibits 
ing  the  sale  of  spiritaons  liquors  and  other  artiolesy  except  by  licensed 
stores  and  taverns,  near  a  church,  meeting-house^  or  other  place  where 
persons  are  assembled  for  diTine  worship,  are  constitutional. 

In  a  warrant  for  the  penalty  incuned  by  a  violation  of  these  acts,  it  is  not 
necessary  to  name  the  person  or  persons  to  whom  the  articles  were 
sold,  because  each  act  of  selling  is  not  a  distinct  offence,  but  only  one 
offence  is  committed,  and  only  one  penalty  incurred  by  the  same  indi- 
vidual, by  any  number  of  sales  to  one  or  more  persons  in  the  same  day* 

*  A  warrant  for  the  penalty  under  these  acts  should  conclude  against 
the  form  of  the  statutes;  the  rule  being,  that  when  an  act  cannot  be 
made  out  to  be  criminal^  or  a  penalty  to  be  incurred,  without  reading 
more  than  one  statute,  it  is  then  necessary  that  the  indictment  or  dec- 
laration should  conclude  **  against  the  form  of  the  statutes,'*  in  the 
plural. 

A  conclusion,  in  a  warrant  for  a  penalty,  against  the  form  of  the  statate, 
when  it  should  be  against  the  form  of  the  statutes,  is  a  substantial  de- 
fect, which  is  not  cured  by  the  verdict.  But  the  Supreme  Court,  un. 
^der  the  Ist  and  10th  sections  of  the  Revised  Statutes  may  amend  the 
defect,  as  it  does  not  change  the  issue  between  the  parties,  and  is  ac« 
cording  to  the  right  and  justice  of  the  matter  found  by  the  jury. 

This  proceeding  was  commenced  by  warrant,  in  the  forai 
following: 

«  STATE  OF  NORTH  CAROUNA, 

MooHE  County: 

To  any  lawful  Officer. 

"  Whereas,  John  Philips  personally  appeared  before  me, 

Ck>rnelius  Dowd,  sen.,  one  of  the  justices  of  the  peace  in  and 

for  said  county,  on  this  2d  day  of  September,  1837,  and  made 

oath,  that  Daniel  Muse,  on  the  27th  day  of  Atigust  last  past, 

did  bring  to  Friendship  meeting  house,  in  said  county,  cider 

and  ginger-<;akes,  and  did,  within  one  hundred  and  fifly 

yards  of  said  meeting  house,  on  the  day  aforesaid,  sell  cider 

and  cakes,  many  persons  being  then  and  there  assembled  for 

divine  worship;  contrary  to  the  form  of  the  statute  in  such 

case  made  and  provided:    You  are  therefore  commanded  to 


*  The  warrant  in  this  ease,  vas  bronght  for  an  offence  eomraitted  before  the  Re- 
cited Statates  went  into  operation,  li  is  presumed,  that  since  theacts  referred 
lo  haTe  been  ravised  and  consolidated  in  one  act,  (see  1  Rev.  St.  ch.  99,  sec.  9, 
10, 13,)  tlie  oonolusioQ  * 'against  the  form  of  the  statute"  would  be  proper.  Btp* 


320  IN  THE  SCPBEME  COURT 

Jane  1839  take  the  body  of  said  Daniel  Muse,  if  to  be  found  in  your 
j^    g_  county,  and  have  him  before  some  justice  of  the  peace  of  said 
y       connty,  within,  &c.,  to  answer  the  State  to  the  use  of  the 
Mom.    poor  of  said  county,  of  a  plea,  that  he  render  die  sum  of  ten 
dollars,  a  penalty  incurred  by  the  said  violation  of  said  stat- 
ute." 

On  the  foregoing  warrant,  the  defendant  was  convicted  be- 
fore the  magistrate,  and  upon  appeal,  was  found  guilty  by  the 
jury,  in  the  Superior  Court,  at  Moore,  on  the  last  circuit,  be- 
fore his  honor  Judge  Pearson.  After  verdict,  the  defend- 
ant moved  in  arrest  of  judgment;  first,  because  the  warrant 
did  not  name  any  person  to  whom  the  defendant  sold;  and  se- 
condly, because  the  act  of  Assembly  creating  the  offence,  was 
unconstitutional.  But  his  Honor  refused  the  motion,  and 
gave  judgment  against  the  defendant,  from  which  be  appeal* 
ed. 

The  Attorney  General  for  the  State. 
Strange  for  the  defendant. 

RuFFiN.  Chief  Justice,  after  stating  the  case  as  above,  pro- 
ceeded as  follows:  The  Counsel  for  the  defendant  in  this 
Court  has  very  properly  abandoned  the  second  ground  stated 
in  the  record.  There  can  be  no  doubt  that  the  Legislature 
hath  power,  and  that  there  is  an  obligation,  in  sound  morals 
and  true  policy,  on  that  body,  to  protect  the  decency  of  di- 
vine worship,  by  prohibiting  any  actual  interruption  of  those 
engaged  in  worship,  or  any  practices,  at  or  near  the  place,  in 
which  the  Legislature  may  see  a  tendency  to  produce  such 
interruption. 

The  Court  is  also  of  opinion,  that  the  warrant  is  sufficient 
without  naming  any  person  as  a  vender  of  the  articles  sold. 
It  would  not  be,  if  the  penalty  was  incurred  by  each  andev^ 
ery  act  of  sale;  for  then  the  sale  ought  to  be  set  forth  in  its 
particulars  of  time,  place  and  persons,  in  order  that  the  de- 
fendant might  conveniently  plead  to  a  second  prosecution. 
Sut  the  provisions  of  the  statutes  under  consideration,  are  of 
a  different  nature.    They  do  not  give  a  penalty  for  each  act 
of  sale,  nor  is  any  sale  necessary  to  constitute  the  offence. 
The  object  of  the  Legislature  was  to  prohibit  the  first  step 
towards  an  establishment  that  might  draw  the  idle,  thought- 
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less  or  dissipated,  from  the  opportunities  of  wholesome  edifi-  June  1839 
cation  to  be  derived  from  uniting  in  or  witnessing  divine  ,pj^^  g^^ 
worship.    An  attempt,  therefore,  to  sell  spirituous  liquors  or       v 
other  like  articles,  or  erecting  a  booth  or  a  stand,  adjacent  to    Muse. 
a  place  of  worship,  for  the  purpose  of  such  selling  or  giving 
away,  is  each  an  offence  within  the  words  of  the  act  of 
180S,  1  Rev.  Stat.  ch.  9{),  sec.  9.    If  a  selling  be  not  necessa- 
ry to  constitute  the  offence,  a  fortiori  it  need  not  be  stated 
to  whom  a  sale  was  made;  or  whether  it  be  made  to  one  per- 
son or  to  fifty  different  persons,  there  is,  under  this  act,  but 
one  offence  committed,  and  but  one  penalty  thereby  incurred, 
on  the  same  day. 

In  addition  to  the  reasons  urged  in  the  Superior  Court,  the 
arrest  of  judgment  is  insisted  on  here,  for  the  further  reason j 
that  the  warrant  concludes  '<  against  the  form  of  the  stat- 
utSy^  whereas  it  should  have  been  " statutes.^  Upon  look- 
ing into  the  Acts  of  Assembly,  and  the  authorities  to  be  found 
in  the  books,  the  Court  thinks  this  objection  well  founded. 

We  understand  the  rule  to  be,  that  when  an  act  cannot  be 
made  out  to  be  criminal,  or  a  penalty  to  be  incurred,  without 
reading  more  than  one  statute,  it  is  then  necessary  that  the 
indictment  or  declaration  should  run  "  contrdformam  stat 
utorum."  Such  is.  the  case  here.  The  act  of  1800  (Rev.  St. 
c.  564,)  is  restricted  to  the  Church  or  Meeting-house  yard, 
and  would  not  include  p^r  se  (he  present  case.  The  act  of 
1808,  (Rev.  St.  c.  761,)  is  in  amendment  of  the  former,  and 
enacts  ''that  the  said  act  shall  extend  to,  and  exclude  all 
places  within  half  a  mile  &c.,  and  every  person  offending 
&c.,  shall  be  subject  to  the  same  penalty,  as  if  the  act  Was 
comnitted  at  Church  or  Meeting-house  yards,  and  in  every 
respect  the  like  proceeding  shall  be  had  thereon."  Neither 
will  this  act,  looked  at  by  itself,  and  not  helped  by  the  prece- 
ding one,  sustain  this  proceeding,  because  it  expressly  refers 
to  the  first  act,  and  thus  adopts  its  provisions;  and  without 
knowing  them,  the  latter  act  cannot  be  perfectly  tmderstood. 
As  we  conceive  the  la\V  to  be,  therefore,  the  process  ought  to 
have  coticluded  In  the  pliiral. 

It  is  said,  however,  by  the  Attorney  General,  that  this  is 
not  matter  of  substance  and  is  cured  by  the  verdict.    But 

18 


322  IN  '!rHE  SUPREME  COURT 

June  1839  the  anthorities  appear  clearly  to  be  the  other  way  •  The  con- 
The  Sute^'"^^^"'  "  against  the  fomi  of  the  statute,"  when  the  pro<^eed- 
T  ing  is  founded  on  a  statute,  is  substantial  and  indispensible. 
Muse.  Scroter  v.  Harrington^  1  Hawks,  193— 7%c  Buncombe 
Turnpike  Company  v.  McCarson,  1  Dey.  &  Bat.  306. 
Until  the  law  shall  be  altered  by  a  statute^  (as  has  been  re- 
cently done  in  England,)  the  same  reasons  require,  as  a  mat- 
ter of  substance,  a  conclusion  in  the  plural,  where  it  is  prop- 
er at  all.  The  reason  why  the  conclusions,  contra  formam, 
statuti  or  statutorum  are  respectively  necessary,  is,  that  the 
pleadings  should  shew  the  grounds  of  fact  and  of  law,  on 
which  the  accusation  is  founded.  Hence,  formerly,  the  pe- 
nal statute  was  recited,  and  consequently,  if  it  was  necessary 
to  have  recourse  to  two  statutes,  to  shew  that  the  fact  charg- 
ed was  a  crime,  it  was  requisite  to  recite  both  statutes.  When 
the  reference  to  the  statute  or  statutes  in  the  general  ierms 
now  used  was  permitted,  it  became  the  duty  of  the  pleader 
in  each  case  to  conclude  properly,  according  to  the  creation 
of  the  offence,  being  by  one  statute  or  two,  just  as  much  as  it 
was  before,  in  similar  cases^  to  recite  one  or  both  of  the  stat- 
utes. 

Upon  the  supposition  of  the  foregoing  opinion,  being  enter- 
tained by  the  Court,  the  Attorney  General  moved  the  Court  to 
allow  the  requisite  amendment  to  be  made.  That,  we  think, 
may  be  done  under  the  act  of  1824,  and  the  Revised  Statute, 
ch.  3,  sec.  1  and  10.  Grist  v.  Hodges^  3  Dev.  R.  199.  The 
amendment  does  not  change  the  issue  between  the  parties, 
and  is  according  to  the  right  and  justice  of  the  matter  found 
by  the  jury.  In  ordinary  cases,  this  amendment  would  be 
allowed  only  on  the  payment  of  the  costs,  for  ihe  reasons  giv- 
en in  the  case  cited.  But  as  the  State  does  not  pay  costs  in 
any  case,  the  amendment  will  be  allowed,  and  a  judgment 
entered  for  the  State  for  the  penalty,  upon  condition  that  no 
costs  are  claimed  in  either  of  the  Courts  against  the  defend- 
ant The  result  is,  that  the  defendant  must  pay  the  penalty 
and  his  own  costs;  so  that  the  effect  of  the  amendment  is 
merely  to  save  the  parties  the  trouble,  expense  and  delay  of 
further  litigation,  leaving  the  costs  to  fall  just  as  they  would 
if  the  judgment  were  arrested. 

Per  Curiam.  Amendment  allowed  and  judgment  affirmed. 
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DAVID  LEWIS,  ADM'R.  OF  DAVID  AND  JOHN  KEMP  w.Janel8S9 

'    OLLAN  MOBLEY.  

Where  a  slave,  who  was  bequeathed  to  one  for  life  and  then  over,  had 
been  carried  oflf  and  not  heard  from  for  more  than  seven  years  before 
the  death  of  the  tenant  for  lite,  it  was  held,  in  an  action  of  trover  for 
the  slave  by  the  ultimate  proprietor,  after  the  death  of  the  tenant  for 
life,  that  a  presumption  of  the  slave's  death  arose  after  seven  year's 
absence  without  being  heard  from;  and  that  the  plaintiff  must  fail  in 
his  action,  because  there  was  no  proof  of  property  in  himself,  nor 
a  conversion  by  the  defendant,  both  which  were  necessary  to  sastain 
his  case. 

To  maintain  the  action  of  trover,  it  is  indispensable  thai  the  plaintiff 
should  shew  a  conversion  by  the  defendant  of  property  whereunto 
the  plaintiff,  a^  the  time  nf  that  eonversiorij  had  a  present  right  of  pos- 
session. Therefore  where  the  purchaser  of  a  slave  from  the  tenant 
for  life,  sold  him  out  an^  ou/,  during  the  life  of  the  tenant  for  life,  it  was 
held  that  the  ultimate  proprietor  could  not  maintain  trover  against  the 
seller  for  the  alleged  conicersion,  because,  during  the  life  of  the  tenant 
for  life,  bis  right  of  possession  had  not  accrued,  and  after  the  death  of 
snch  tenant,  there  was  no  act  of  conversion. 

This  was  an  action  of  Trover,  brought  to  recover  dam- 
ages for  the  conversion  of  a  negro  woman,  slave,  named  Ruth, 
and  tried  at  Bladen,  on  the*  last  circuit,  before  his  Honor 
Judge  Pearson. 

It  was  in  evidence  on  the  trial,  that  Joseph  Kemp  died  in 
1805,  leaving  a  will  which  was  duly  admitted  to  probate,  and 
William  Kemp  qualified  as  administrator  with  the  will  an- 
nexed, at  the  November  Term  of  that  year.  The  will,  a- 
mong  other  clauses,  contained  the  following:  "I  give  to  my 
son  William  Kemp,  two  negro  women,  Dorcas  and  Ruth, 
during  his  natural  life,  and  at  his  death  to  his  eldest  lawful 
son,  if  he  arrives  to  the  age  of  maturity;  but  if  he  should 
have  no  son,  or  he  should  not  arrive  to  full  age,  in  that  case, 
said  negroes  and  their  increase  to  be  equally  divided  between 
my  two  sons,  David  and  John  Kemp."  William  Kemp  took 
the  negroes  into  possession,  and  died  in  December  1836, 
without  having  had  a  child — David  and  John  Kemp  both 
died  some  years  before  William;  and  after  the  death  of  Wil- 
liam, the  plaintiff  took  out  letters  of  administration  upon 
the  estates  of  David  and  John;  and  in  October,  1837,  de- 
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Jane  1839maDded  the  negto  Ruth  of  the  defendant;  to  which  he  re- 

""T    replied  that  he  had  bought  Ruth  from  William  Kemp  in  the 

v^       year  1810,  and  shortly  after  sold  her  to  one  Van,  in  the  coun- 

Mobley.  ty  of  Duplin,  and  had  never  seen  her  since,  nor  had  any 

thing  to  do  with  her.    Some  time  afterwards,  the  plaintiff 

again  demanded  Ruth  of  the  defendant,  who  replied,  "  you 

have  just  been  nonsuited,  and  you  never  will  recover  from 

me."    Plaintiff  said  "  I  will  bet  $50  I  will  gain  the  suit  the 

next  trial."  Defendant  said  "I  will  bet  $600  you  never  do  gain 

it;"  and  the  plaintiff  soon  after  brought  this  action.    There 

was  no  evidence  that  the  negro  woman  Ruth  had  been  seen 

or  heard  of  since  the  year  1811. 

His  Honor  chained  the  jury  "  that  to  entitle  the  plaintiff 
to  recover,  he  must  prove  property  in  the  negro;  that  unless 
Ruth  was  alive  in  December,  1836,  when  Wiliiam^Kemp 
died,  the  plaintiff  had  failed  in  making  out  his  proof  as  to 
property;  for  that  under  the  will,  Ruth  was  to  belong  to  Da- 
vid and  John  Kemp,  or  their  representative,  the  plaintiff,  at 
the  death  of  William,  and,  although  William  was  now  dead, 
without  having  had  a  son,  yet  it  Ruth  died  before  William, 
the  remainder  to  David  and  John  never  took  effect:  that 
whether  Ruth  was  dead  or  Wive  in  December,  1836,  was  a 
question  of  fact  for  the  jury;  that  when  a  person  is  proved 
to  have  been  alive,  the  presumption  is,  that  she  continues  to 
live,  until  the  contrary  appears;  but  this  presumption  ceases, 
if  she  is  not  seen  or  heard  of  in  seven  years;  and  the  presump- 
tion that  she  is  dead  gets  stronger  and  stronger  the  longer  it 
is  after  this  that  she  is  not  heard  of;  that,  supposing  the 
plaintiff  had  proved  property,  he  was  then  to  prove  a  conver- 
sion by  the  defendant,  The  plaintiff,  in  the  first  place,  al- 
leged that  a  conversion  was  made  out  by  the  demand;  that 
whether  there  was  a  conversion  was  a  question  of  fact  for  the 
jury;  that,  to  say  nothing  of  the  absence  of  proof  that  the  de- 
fendant was  in  possession  of  the  negro  at  the  time  of  the  de- 
mand, there  could  be  no  conversion  at  that  time,  unless  the 
negro  was  then  alive,  as  to  which  the  same  remarks  were 
applicable  as  before  made.  The  plaintiff,  in  the  second  place,, 
alleged  that  a  conversion  was  made  out  in  1810,  by  the  ad- 
inission  that  the  defendant  had  then  sold  the  negro;  that  if 
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the  defendant  had  merely  bought  William  Kemp's  life  es- June  1839 
tate,  and  merely  sold  his  interest,  there  would  be  no  conver-""'j^ — ; 
sion;  but  if  he  sold  the  negro  out  and  out,  that  is,  the  whole       y 
•state,  and  the  negro  was  alive  at  the  death  of  William  Kemp,  Mobley. 
then  this  act  of  the  defendant  would  be  an  encroachment 
upon  the  rights  of  the  plaintiff,  which  came  into  existence  at 
the  death  of  William,  and  would  amount  to  a  conversion; 
but  this  depended  upon  whether  the  negro  was  dead  or  alive 
at  the  death  of  William,  about  which  they  had  already  been 
charged."    There  was  a  verdict  and  judgment  for  the  de- 
fendant, and  the  plaintiff  appealed. 

Strange  for  the  plaintiff. 

W,  H,  Haywood  for  the  defendant. 

Gaston,  Judge.  Upon  examining  the  instructions  which 
were  given  to  the  jury  in  this  case,  we  discover  no  error  of 
which  the  plaintiff  has  cause  to  complain. 

There  is  nn  opinion,  however,  expressed  in  these  instruc. 
tions,  which  we  apprehend  to  be  erroneous,  and  which,  had 
the  verdict  and  judgment  been  in  favour  of  the  plaintiff 
might  have  justified  a  reversal  of  the  judgment  upon  the  ap- 
peal of  the  defendant.  And  we  notice  this  opinion  now,  be- 
cause we  have  reason  to  believe  from  our  meeting  with  it  not 
only  here,  but  in  a  case  tried  belore  another  learned  Judge, 
that  it  is  of  imp)ortance  to  check  it  before  it  receive  a  too 
general  acceptance.  His  Honor  was  of  opinion,  dnd  so 
charged  the  Jury,  that  if  the  defendant,  having  purchased 
William  Kemp's  life  estate  in  the  negro  woman  Ruth,  had 
in  1810,  sold  the  negro  out  and  out,  and  subsequently  Wil- 
liam Kemp  had  died,  living  the  said  negro,  then  the  persons 
entitled  in  remainder,  might  have  maintained  an  action  of 
trover  and  conversion  agaiust  the  defendant,  because  of  that 
conversion.  We  think  they  could  not.  To  maintain  this 
action,  it  is  indispensable  that  the  plaintiff  should  shew  a 
conversion  by  the  defendant  of  property  whereunto  the  plain- 
tiff, at  the  time  of  that^  conversion^  had  a  present  right  of 
possession.  It  is  certain  that  an  action  could  not  have  been 
brought  for  this  alleged  conversion,  during  the  life  of  Wil- 
liam Kemp,  because  the  right  ot  possession  had  not  then  ac- 
crued to  the  ultimate  proprietors.     Gordon  v.  Harper j  7 
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June  1839  Term.  9,  Andrews  v,  Sk4iw,  4  Dev,  70.  And  it  follows  as 
clearly,  we  think,  that  it  could  not  lie  after  the  death  of  Wil- 
liam Kemp,  when  the  right  of  possession  accraed,  because 
there  was  no  act  of  conversion  thereafter.  Upon  the  deajh 
of  William  Kemp,  the  rightful  proprietors  being  entitled  to 
the  possession,  might  have  demanded  their  property  from  a- 
ny  person  having  possession  thereof.  And  a  withholding  of 
it  then,  would  have  been,  on  the  part  of  such  a  person,  an 
act  of  conversion,  /or  which  they  might  have  brought  trover. 
What  redress  they  could  have  against  the  tenant  for  life — 
who  by  a  previous  alienation  of  the  subject  matter  of  his 
and  their  property  might  have  defeated  the  beneficial  enjoy- 
ment of  their  right^  when  the  time  for  its  enjoyment  arrived — 
is  a  question  well  worthy  of  consideration.  But  trover  could 
not  be  maintained  against  him. 

The  judgment  below  is  affirmed  with  costs. 

Per  Curiam.  Judgment  affirmed. 


DAVID  LEWIS,  Ex'r.  of  JOSEPH  KEMP,  ».  DAVID  SMITH, 

Ad'mr.  of  WILLIAM  KEMP. 

An  assent  by  an  executor  to  a  bequest  for  life,  where,  upon  the  termina- 
tion of  the  life  estate,  it  is  not  necessary  for  the  purposes  of  the  will, 
that  the  executor  should  retake  possession  of  the  thing  bequeathed,  op- 
erates as  an  assent  also  to  the  ulterior  bequests.  And  where  the  ten- 
ant for  life,  who  is  himself  the  executor,  retains  possession  of  the  thing 
bequeathed  for  thirty  years,  the  jury  not  only  may,  but  is  bound,  to  in- 
fer an  assent  to  the  bequest. 

This  was  an  action  of  Detinue  for  a  negro  woman  sla^e, 

named  Dorcas,  and  her  two  grand-children,  Jim  and  Maria. 

Plea — non  detinei. 

Upon  the  trial,  at  Bladen,  on  the  last  circuit,  before  bis 

honor  Judge  Pearson,  it  appeared  that  the  plaintiff  was  the 

administrator  de  bonis  non  cum  tesiamento  annexe  of  one 

Joseph  Kemp,  who  died  in  1805,  leaving  a  will,  which  was 
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duly  admitted  to  probate,  and  William  Kemp,  the  testator  of  Jane  1839 
the  defendant,  qualified  as  administrator  with  the  will  an-^ 
nexed,  at  the  November  Term  of  that  year.  The  will  of 
Joseph  Kemp,  among  other  clauses,  contained  the  following: 
"  I  give  to  my  son,  William  Kemp,  two  negro  women,  Dor- 
cas and  Ruth,  during  his  natural  life,  and  at  his  death,  to  his 
eldest  lawful  son,  if  he  arrives  to  the  age  of  maturity;  but  if 
he  should  have  no  son,  or  he  should  not  arrive  to  full  age,  in 
that  case,  the  said  negroes  and  their  increase  to  be  equally 
divided  between  my  two  sons,  David  and  John  Kemp." 
William  Kemp,  as  administrator,  &c.,  of  his  father,  Joseph 
Ketnp,  took  possession  of  the  slaves,  Dorcas  and  Ruth,  and 
retained  possession  of  Dorcas  and  her  two  grand-children, 
Jim  and  Maria,  until  his  death  in  1836,  claiming  the  said 
slaves  as  his  own.  Afler  the  death  of  William  Kemp,  the 
plaintiff  took  out  letters  of  administration  de  bonis  non,  &c., 
upon  the  estate  of  Joseph  Kemp;  and,  after  a  demand  and  re- 
fusal of  the  slaves  from  the  defendant,  who  held  them  as  the 
executor  of  William  Kemp,  brought  this  action.  It  also  ap- 
peared that  William  Kemp  died  without  having  a  child,  and 
that  the  two  remainder-men,  David  and  John  Kemp,  had 
died  some  years  before  William,  and  the  plaintiff  had  also  ta- 
ken out  letters  of  administration  upon  their  estates. 

His  Honor  charged  the  jury,  "  that  if,  from  the  evidence^ 
they  inferred  an  assent  to  the  legacy  for  life  by  William 
Kemp,  the  administrator  with  the  will  annexed,  there  would 
be  a  presumption  of  an  assent  to  the  limitations  over;  the  rule 
being,  that  where  the  will  did  not  require  the  executor  to  do 
any  thing  after  the  termination  of  the  life  estate,  an  assent  to 
the  legacy  for  life  was  an  assent  to  the  whole;  and  if  so,  then 
the  plaintiff,  as  administrator  of  Joseph  Kemp,  had  no  right 
to  maintain  this  action."  The  defendant  had  a  verdict  and 
judgment,  and  the  plaintiff  appealed. 

Strange  for  the  plaintiff. 

No  counsel  appeared  for  the  defendant  in  this  Court. 

Gaston,  Judge.  We  entirely  approve  of  the  instructions 
^ven  in  this  case.  No  position  can  be  better  established  than 
that  the  assent  of  an  executor  to  a  bequest  for  life,  where,  up* 
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June  1839  qq  the  termination  of  the  life  estate,  it  is  not  necessary  for  the 
purposes  of  the  will,  that  the  executor  should  retake  possess- 
ion of  the  thingf  bequeathed,  operates  as  an  assent  also  to  the 
ulterior  bequests.  And  the  jury,  in  this  case,  not  only  could 
have  inferred,  but  was  bound  to  infer,  such  an  assent  from  the 
possession  of  the  tenant  for  life,  himself  also  the  executor,  for 
thirty  years,  under  a  claim  of  property.  The  judgment  is 
affirmed  with  costs. 

Per  Curiam.  Judgment  affirmed. 


DEN  ON  DEM,  OF  JOHN  HOUGH  ».  ZACHARUH  DUMAS. 

The  possession  of  a  part  of  a  tract  of  land  which  one  claims,  is  in  law 
the  possession  of  th«  whole,  and  if,  while  thus  in  possessioD,  cultiva- 
ting^  a  part,  he  makes  a  parol  contract  to  buy  the  land  of  another  who 
also  sets  up  a  claim  to  it,  and  afterwards  extends  Uie  fields  which  h  6 
had  in  cultivation,  he  cannot  be  coilsidere^  the  tenant  of  the  other  so  as 
to  estop  him  from  disputing  the  other's  title;  for  an  offer  to  buy  a  claim 
to  land  which  one  holds  as  his  own,  may  be  made  for  the  sake  of  peace, 
througrh  alatm,  or  from  misapprehension;  and  so  far  from  being  conclu- 
sive of  the  title,  is  very  slender,  if  any«  evidence  of  it. 

If  a  gi<ant  covers,  in  part,  land  not  liable  to  entry,  or  which  has  been  pre- 
viously granted,  it  will  be  good  for  the  land  comprehended  in  it,  which 
had  not  been  granted,  and  was  liable  to  entry. 

Where  a  line  of  a  grant  is  called  for,  and  then  along  that  and  another 
line  of  the  same  grant  to  a  corner  of  another  grant  in  such  second  line, 
and  it  is  not  oertain  whether  the  first  or  third  line  of  the  grant  be 
meant  by  the  first  call,  the  corner  of  the  second  grant  must  be  gone 
to,  whether  by  the  way  of  the  first  or  third  lines  of  the  first  grant;  and  the 
corner  of  the  second  grant  must  be  reached,  whether  it  is  immediately 
on  the  line  of  the  first  grant,  or  some  short  distance  from  it. 

When  a  grant  calls  for  a  corner  of  another,  bat  leaves  it  indifferent  which 
of  two  particular  corners  is  meant,  the  second  call  of  the  grant  may 
be  resorted  to,  for  tfie  purpose  of  removing  the  uncertainty,  and  as- 
certaining which  of  the  two  was  intended. 

Ejectment,  tried  before  his  Honor  Judge  Pearson,  at 
Richmond,  on  the  last  circuit.    The  defendant  admitted  that 
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he  was  ia  possession  of  the  house  and  field  along  the  line  A,  Jum  1839 

B,  as  represented  on  the  annexed  diagram.  *" 
The  lessor  of  the  plaintiff  read  in  evidence  a  grant  to  him-       r 

self,  dated  in  the  y^ar  1812,  and  proved  that  A  was  the  be-  Duium. 
ginning  corner  of  his  grant,  and  was  a  known  and  estalish- 
ed  corner  of  the  Gad  tract.    His  grant  then  ran  to  R,  S,  Y, 

C,  B,  and  back  to  A. 

The  defendant  then  read  in  evidence  a  grant  to  Gad,  un- 
der whom  he  claimed,  which  commenced  at  O,  then  to  A, 
Q,  P.  This  was  the  oldest  of  any  of  the  grants.  He  also 
read  in  evidence  a  grant  to  Lipscomb,  which  commenced  at 
T,  then  to  S,  W,  U,  as  the  defendant  contended,  but  toS, 
X,  T,  as  the  plaintiff  contended,  and  back  to  T,  with  the 
river.  This  was  the  next  oldest  grant.  He  then  read  in  ev- 
idence, a  grant  to  Harrington,  which  commenced  at  G,  then 
to  K,  L,  D,  E,  F,  as  the  defendant  contended;  but  to  K,  L,  Y, 
Z,  F,  as  the  plainfiff  contended,  and  then  back  to  G.  This 
grant  was  the  third  in  age.  The  defendant  then  read  in  evi- 
dence a  grant  to  Love,  under  whom  he  also  deduced  ti- 
tle, which  commenced  at  G,  then  to  J,  I,  and  to  a  point  on 
the  river,  about  6  steps  from  G,  theii  on  to  H,  1,  U,  W,  2,  A, 
N,  C,  D,  E,  F,  as  the  defendant  contended;  but  to  1,  V,  X, 
2,  A,  N,  C,  Y,  Z,  F,  as  the  plaintiff  contended,  and  back  to 
G.  Another  view  taken  by  the  plairitiff  was,  that  when  you 
got  to  1,  you  then  went  to  T,  and  then  never  got  back  to  A, 
Gad's  corner,  at  all;  and  so  the  grant  never  closed,  and  of 
course  covered  no  land. 

The  calls  in  the  Love  grant,  necessary  to  explain  this  part 
of  the  case,  were  from  a  stake  in  the  rivet  at  H,  thence  N. 
72*  W.  until  it  strikes  the  river  bank  (which  would  be  at  1,) 
then  with  the  river,  as  it  meanders  opposite  to  Lipscomb's 
corner  standing  on  the  river  bank,  then  with  Lipscomb's  line, 
the  reverse,  N.  30',  E.  27  chains  to  his  third  corner,  then 
with  said  Lipscomb's  2nd  line,  the  reverse,  N.  60',  W.  12 
chains  to  Gad's  corner  standing  on  said  line,  then  with  Gad's 
line  N.  20*,  E.  50  chains  to  a  Spanish  Oak  in  said  line,  then 
&c.  This  Spanish  Oak  corner  was  found  at  N.,  and  was  es- 
tablished as  the  corner  of  the  Love  grant.  The  ffrant  to 
Love  was  the  fourth  in  age,  but  was  many  years  older  than 
the  grant  to  the  lessor  of 'the  plaintiff. 
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It  was  also  in  evidence,  that  in  the  year  1824,  the  lessor  of  Jnne  1839 
the  plaintiff  had  contracted  to  sell  the  land  covered  by  his  "^     ~ 
grant,  to  the  defendant;  that  the  defendant  was,  at  that  time,      ^^ 
and  had  been,  for  some  years,  in  the  possession  of  the  house  I)»in>s. 
and  part  of  the  field  sued  for,  claiming  the  land  as  his  own, 
under  the  grant  to  Love.    He  also  owned  the  Gad  tract,  and 
the  land  adjoining.    After  this  parol  contract,  the  defendant 
extended  his  field  to  its  present  limits.    Some  years  aiter^ 
wards,  and  but  a  short  time  before  the  date  of  the  demise, 
the  lessor  of  the  plaintiff  called  on  the  defendant  to  complete 
the  contract,  when  the  defendant  insisted  that  the  land  cov- 
ered by  the  plaintiff's  grant  was  not  vacant,  but  belonged  to 
the  defendant,  before  the  grant  to  the  lessor  of  the  plaintiff 
issaed,  and  that  their  contract  was,  that  he  was  to  buy  the 
lessor  of  the  plaintiff's  right,  in  the  event  only  of  its  appear- 
ing that  he  had  a  good  title,  and  he  was  now  satisfied  that  he, 
the  plaitiff's  lessor,  had  no  right.    The  lessor  of  the  plaintiff 
then  demanded  the  possession,  and  the  defendant  refused  to 
give  it 

The  lessor  of  the  plaintiff  contended,  Ist,  that  the  defend- 
ant was  estopped  by  his  agreement  to  purchase  of  him,  and 
by  extending  his  field  after  said  agreement,  to  deny  his  right 
to  the  possession. 

2ndly,  that  the  Love  grant  did  not  cover  the  land  in  dis- 
pute, because, 

1st,  the  space  between  the  points  G,  H,  and  1,  being  parts 
of  the  Pedee  river,  was  not  subject  to  entry,  and  so  the  two 
parts  of  the  land,  granted  to  Love,  could  not  be  connected, 
and  the  grant  was  therefore  void. 

2nd,  that  if  the  Lipscomb  grant  ran  from  S,  to  X,  Y,  and 
the  Harrington  grant  from  L  to  Y,  Z,  F,  and  the  Love  grant 
from  1  to  y,  X,  2,  A,  then  the  two  parts  of  the  land  granted  to 
Love  would  be  perfectly  detached,  and,  in  getting  from  one 
to  the  other,  you  must  necessarily  cross  the  established  lines 
of  older  grants,  and  therefore  thegrant  was  void. 

3rd,  that  the  call  of  Love's  grant  from  1,  being  with  the 
river  as  it  meanders  &c.,  may  be  either  up  or  down,  and 
there  is  nothing  to  determine  whether  it  shall  go  to  the  be- 
ginning corner  of  the  Lipscomb  tract  at  T,  or  to  the  point 
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Jone  1839  U,  or  V;  and  if  it  gocis  to  T,  it  cannot  corer  the  land  in  dis- 
pute. 

His  Honor  charged,  upon  the  1st  point,  that  if  the  defend- 


Hough 


Dumas,  ^nt  was  in  possession  of  the  house  and  part  of  the  field,  at 
the  time  of  the  agreement,  claiming  under  the  grant  to  Love, 
his  possession  of  a  part  was,  in  law,  a  possession  of  the  whole; 
and,  being  in  possession  of  the  whole,  at  the  time  of  the  a- 
greement  to  purchase,  the  principle  contended  for  by  the 
plaintiff's  counsel  did  not  apply,  even  as  to  that  part  of  the 
field  taken  in  after  the  agreement. 

Upon  the  2nd  point,  his  Honor  charged  1st,  that,  if  that 
part  of  the  Pedee  river,  covered  by  Love's  grant,  was  not  sub- 
ject to  entry,  the  grant  was  void  only  as  to  that  part,  but  val- 
id as  to  the  residue.  2ndly,  that,  supposing  the  grants  to  be 
located  as  contended  for  by  the  plaintiff,  and  the  land,  cover- 
ed by  the  grant  to  Love,  to  be  detached  and  cut  into  two 
parts,  by  the  lines  of  older  grants,  still  th€  grant  would  be 
valid,  except  so  far  only  as  it  interfered  with  the  older  grants. 
3rdly.  That  if  the  jury  were  satisfied  that  the  comer  of  the 
Gad  tract,  at  A.,  was  the  corner  called  for  in  the  Love  grant, 
then  they  must  go  to  A;  and  it  made  no  difference  whether 
from  1  they  went  to  T,  and  then  around  to  A;  or,  whether 
from  1  they  went  to  U,  W,  2,  A,  or  to  V,  X,  2,  A-,  for,  in 
either  way,  after  getting  to  A,  then  the  next  call,  which,  it 
was  admitted,  would  go  to  N;  an  established  comer,  and  so 
around,  would  take  in  the  land  in  dispute. 

There  was  a  verdict  and  judgment  for  the  defendant,  and 
the  lessor  of  the  plaintiff  appealed. 

Strange  for  the  lessor  of  the  plaintiff. 
Badger  for  the  defendant. 

•Gaston,  Judge.  We  entirely  approve  of  the  instructioni 
grven  to  the  jury.  Upon  the  point  first  raised,  we  take  it  to 
be  clear  that  the  defendant,  iiot  having  entered  into  possession 
under  the  plaintiff's  lessor,  nor  shewn  to  hold  under  him, 
could  not  be  regarded  as  his  tenant,  and  was  at  full  liberty  to 
controvert  his  title.  An  offer  to  buy  a  claim  to  land,  which 
one  holds  as  his  own,  may  be  made  for  the  sake  of  peace, 
through  alarm,  or  from  misapprehension;  and,  so  far  from  be. 
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ing  conclusiire  of  the  title,  is  very  slender,  if  any,  evidence  Jone  1839 

thereof.  

The  question  involved  in  the  first  and  second  points  of  the  y ^ 
second  exception  faised^  is  substantially  the  sanoe.  From  our  Dumts. 
earliest  recollections  of  the  law,  we  have  understood  it  to  ije 
settled,  that  if  a  grant  covers,  in  part,  land  not  liable  to  entry, 
or  which  has  been  previously  granted,  it  will  be  good  for  the 
land  comprehended  in  it,  which  had  not  been  granted,  and 
was  liable  to  entry. 

The  view  presented  by  his  Honor  on  the  remaining  ques- 
tion, the  location  of  Love's  grant,  is  satisfactory  and  conclu- 
sive.    He  might,  indeed,  have  pointed  out  (but  it  was  unne- 
cessary,) other  very  strong  indications  in  favour  of  the  loca- 
tion claimed  by  the  defendant,  and  inconsistent  with  the  lo- 
cation in  part  attempted  by  the  plaintiff.    The  difference  be- 
gins at  the  point  1.    From  thence  the  call  of  the  grant  is 
"  with  the  river,  as  it  meanders  opposite  to  Lipscomb's  cor- 
ner, standing  on  the  river  bank."    Lipscomb  has  two  corners 
on  the  river  bank,  the  beginning  corner  and  the  fourth  cor- 
ner of  his  tract;  and  this  call  of  Love's  grant  leaves  it  indif- 
ferent which  of  these  corners  is  intended.    But  the  next  call 
removes  all  ambiguity — it  is  '<  with  Lipscomb's  line  reversed 
to  his  third  corner."    Nothing  can  be  more  conclusive  to 
show  that  the  coruer  of  Lipscomb,  on  the  river,  called  for  in 
the  preceding  line  of  Love's  grant,  is  Lips)Comb's/o7/r^A  cor- 
ner.   Having  arrived,  in  this  way,  to  Lipscomb's  third  cor- 
ner, the  next  call  of  the  grant  is  "  with  said  Lipscomb's  line 
reversed,  N.  60"  W.  to  Gad's  corner.    The  only  difficulty  in 
fulfilling  all  the  requisitions  of  this  call  is,  that,  running  the 
line  described,  you  do  not  meet  Qad's  corner,  but  pass  to  the 
south  of  it^and  this  difficulty  imposes  the  necessity  of  either 
running  the  required  line  until  a  point  be  reached  opposite 
to  Gad's  corner,  and  thence  proceeding  to  that  corner,  or  dis- 
regarding the  Zme,  and  rqnning  directly  to  that  corner.  But, 
whichever  of  these  modes  be  adopted,  the  corner  at  A  will 
be  reached;  and  thence  the  next  coll  is  for  the  established 
corner  at  N,;  and  thus  an  obvious,  reasonable  and  satisfacto- 
ry construction  may  be  put  upon  all  the  call?  of  the  grant, 
wbict);  according  to  the  plaintiff'3  attempt  ^t  expositiooi. 
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JaMl839  xfoM  to  miide  ab^Ml  asd  isontiadictory,  and  render  a  loca- 
"^Houfh  ^^^^  ^^  ^^  g^Qt  impracticable.    The  judgment  is  affirmed 
▼       wiih  coets. 

DOBIM. 

Per  Curiam.  Judgment  afirmed. 


OF  NORTH  CAROLINA.  985 


BEN  ON  DEBL  of  JOHN  E.  BSCTON  m.  ISAAC  GHESNUT.  Jmiv  18S9 


The  cofuirueHon  of  a  dead,  upon  the  question  of  honndaryt  ie  as  much  a 
legal  qu«stion,  as  upon  any  other  point,  although  it  is  the  proTince  of 
the  Jury  to  say  which,  or  where  situate,  may  he  the  particular  trwt 
atone  or  stMam  called  for;  and  it  is  a  principle  of  construetloo  clearly 
settled,  that  a  natural  and  permai^nt  object  shall  be  deemed  the  boun* 
daiy  in  preference  to  the  line  designated  by  coarse  and  distaace.  It  is 
true  that  the  call  for  a  natural  bouadaty  may  be,  itself,  fague  or  imper« 
feet,  or.  eren  contradictory;  as  for  a  stream,  where  there  are  two  of  the 
aame  name,  or  it  he  uncertain  which  of  the  two  bears  the  name,  or  for 
two  natoral  objects,  e,  g,  a  braoch  and  a  poeosin,  which,  upon  evidenee* 
appear  noi  to  be  identical,  but  to  be  at  diflfarent  places;  then,  neeena.  ^ 
rily,  the  case  is  open  for  eTidence  to  the  jury,  as  to  which  was  the  ob- 
ject meant,  and  by  which  the  sur?ey  was  actually  made. 

If  the  call  of  a  grant  be  **  op  a  poeosin  and  branch  N.  71",  W.  45  poles* 
thence  still  along  said  branch  and  joining  Kei^i's  land,  N.  15%  W. 
98  poles;  thence  N.  66%  W.  87  poles  to  a  gum  near  the  branch;*'  and 
there  is  nothing  to  show  a  dUerepaney  in  the  objeea  called  far^  te  wit, 
the  poeosin  and  branch,  the  only  question  is,  whetlier  the  branch,  as 
a  distinct  natural  object,  in  itself  defined  and  appropriate  for  the  line 
of  a  patent,  is  to  be  followed  in  preference  to  the  mathematical  do* 
scription  by  course  and  distance,  and  it  is  clearly  settled  that  it  isk 

The  eases  of  Brooke  ▼.  Brin^  4  Dot.  Rep.  481,  and  Hurley  t.  Mot" 
gttn^  1  Dot.  &  Bat.  Rep.  435«  approved. 

Where  a  grant  describes  a  tract  of  land  as  lying  on  a  rirer,  and  begi»» 
ning  below  the  mouth  of  a  branch,  and  the  last  line  hut  one  calls  for  a 
tree  on  the  rirer,  and  thence  up  the.  river  to  the  beginnings  these  t«r* 
mtfit,  independent  of  the  other  calls  of  the  grant  for  the  branch,  clear- 
ly fix  the  beginning  of  the  survey  on  the  river. 

This  WAS  nn  action  of  ejectment,  tried  at  Jones,  oa  the  last 
circuit,  heferu  his  Honor  Judge  Dick. 

The  lessor  of  the  plaintiflT  claimed  under  a  patent,  issued 
in  1738,  for  288  acres  of  land,  lying  on  Neuse  River,  and 
bounded  as  follows:  *<  Beginning  at  a  Hickory,  below  the 
mouth  of  Beaverdam  branch,  and  runs  up  the  poeosin  and 
branch,  North  71%  West  45  poles;  thence  still  along  said 
branch,  and  joining  Keith's  land,  North  16*,  West  96  poles; 
thence  North  66*,  West  87  poles,  to  a  gum  near  the  said 
branch;  thence  North  2r,  East  90  poles,  to  a  White  Oak; 
chence  North  80",  East  144  poles,  to  a  Red  Oak;  thence 
South  60*,  East  100  poles,  to  a  Pine;  thence  South  20*,  East 
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June  1839 142  poles,  to  a  Red  Oak  by  the  River  sidp;  tbence  up  the 
jj  River  to  the  beginning."    The  lessor  of  the  plaintiff  claimed 

y  to  begin  at  A,  in  the  annexed  diagram,  and  thence  to  B,  C, 
Chesnut.  ^  E,  F,  G  and  H,  so  as  to  include  a  small  field  of  three  or 
four  acres  in  the  defendant's  possession,  near  the  line  D,  E. 
On  the  other  hand,  the  defendant  insisted  that  the  begin- 
ning of  the  lessof  of  the  plaintiff's  land  was  at  K,  and  tbence 
to  L,  M,  N,  O,  P,  Q,,  R,  so  as  to  exclude  the  land  in  his  pos- 
session; and  it  was  admitted  by  the  plaintiff's  lessor,  that  if 
the  patent  did  begin  at  K,  he  could  not  recover.  No  Hick* 
ory  was  found  at  either  A,  or  K,  and  it  did  not  appear  that 
.  there  werd  any  other  trees  corresponding  with  those  called 
for  in  the  grant. 

DIAGRAM. 
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Honor  instructed  the  J4iry  to  find  for  the  defendant,  if  June  1839 

Aey  should  think  tlie  beginning  was  at  K.    And  he  further "T 

itutracted  them,  that,  supposing  the  beginning  to  be  at  A,  y.  ^ 
then  fhe  branch  miist  be  iollowed  for  143  poles,  (the  length  Chesiuu.^ 
of  the  two  first  lines,)  because  it  was  called  for  in  the  grant; 
and  that,  if  running  that  way,  the  patent  would  not  co^er 
the  defendant's  possession,  their  verdict  should,  in  that  case, 
also  be  for  the  defendant.  There  was  a  verdict  and  judg- 
ment for  the  defendant,  and  the  lessor  of  the  plaintiff  ap- 
pealed. 

/.  H.  Bryan  for  the  lessor  of  the  plfunliflf.  The  Court 
erred  in  laying  down,  as  a  rule  of  law,  what  was  only  a  rule 
'  of  evidence,  and  erred  also  in  laying  down  the  rule.  Or- 
bison  vs.  Morrison^  3  Murph.  Rep.  551.  The  true  enquiry 
is,  how  the  land  was  originally  laid  down;  and  that  is  a 
question  of  fact,  and  the  rules  for  ascertaining  it  are  mere 
guides^  and  not  rules  of  law.  The  pocosin  called  for,  in 
the  patent,  is  as  much  a  natural  boundary  as  the  branch, 
and  the  Judge  should  not  have  directed  the  jury  that  they 
must  follow  the  branch.  Brooks  vs.  Briit,  4  Dev.  Rep.  481, 
decides  that  a  swamp  which  was  called  for,  was  the  boun- 
dary, disregarding  course  and  distance,  but  leaves  it  to  the 
jury  to  say,  whether  the  run  of  the  swamp  or  its  margin  was 
intended.  That  case  shows  that  the  instruction  here  is  too 
strict 

Badger  for  the  defendant.  The  instruction  which  the 
Court  gave  the  jury,  in  this  case,  was  in  precise  accordance 
with  that  given  in  Brooks  vs.  Briit.  A  branch  is  a  more 
certain  object  than  a  pocosin,  and  is  to  be  followed,  when  dif- 
ferent from  it;  but  here  the  branch  is  in  the  pocosin,  and  is  to 
be  followed  as  the  more  certain  description,  as  is  clearly 
isbown  by  the  call  of  the  second  line. 

RuFFiN,  Chief  Justice,  after  stating  the  case  as  above,  prOr 
ceeded  as  follows:  The  opinion  of  the  Court  is  for  the  de- 
fondant,  upon  eoch  hypothesis,  as  to  the  beginning.  If  thdt 
could  be  supposed  to  have  been  nt  A,  then,  certainly,  the  plain- 
tiff could  not  follow  the  course  and  distance  so  as  to  go  to  B, 
because  that  would  be  going  nearly  in  a  rectangular  direc- 

20 
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Jam  1839  tion  from  the  branch,  instead  of  running  ^  along^  it;  and  the 
g  second  line  from  B  to  C,  would  not  be  near  the  branch,  ex- 

y.  cept  at  its  termination.  It  is  said,  however,  that  boundary  is 
Chesnut.  a  question  of  fact  for  the  jury;  and  that,  as  both  the  pocosin 
and  branch  are  called  for  in  this  grant,  this  was,  at  least,  a  fit 
case  for  proof  to  the  jury,  as  to  which  one  of  them  should 
control  the  calls  for  course  and  distance.  In  support  of  these 
positions,  the  cases  of  Orbison  v.  Morrison^  3  Murph.  651, 
and  Brooks  v.  Britt,  4  Dev.  481,  have  been  relied  on.  But 
the  Court  cannot  allow  it  be  questioned,  at  this  day,  that  the 
eonsiruction  of  a  deed,  upon  the  question  of  the  boundary,  is 
as  much  a  legal  question  as  upon  any  other  point,  although 
it  is  the  province  of  the  jury  to  say  which,  or  where  situate, 
may  be  the  particular  tree,  stone  or  stream  called  for;  nor  that, 
as  a  principle  of  construction,  a  natural  and  permanent  ob- 
ject shall  not  be  deemed  the  boundary,  in  preference  to  the 
line  designated  by  course  and  distance.  It  is  true,  that  the 
call  for  a  natural  boundary  may  be  itself  vague  or  imperfect, 
or  even  contradictory;  as  for  a  stream,  where  there  are  two 
of  the  same  name,  or  it  be  uncertain  which  of  the  two  bears 
the  name,  or  for  two  natural  objects,  e.  g.  a  branch  and  a  po- 
cosin, which,  upon  evidence,  appear  not  to  be  identical,  but 
to  be  at  different  places;  then,  necessarily,  the  case  is  open  for 
evidence  ^o  the  jury,  as  to  which  was  the  object  meant,  and 
by  which  the  survey  was  actually  made.  Of  this  last  kind 
was  the  case  of  Brooks  v.  Britt,  in  which  it  was  held,  as  a 
matter  of  law,  that  Swift  Creek  swamp  was  the  boundary;  but 
it  was  left  to  the  jury  to  say  what  was  the  swamp — it  being 
uncertain  whether  the  run,  or  the  margin  of  (he  sunken  land, 
was  so  called.  The  same  rule  was  adoptied  in  Hurley  v. 
Morgan,  1  Dev.  &  Bat.  425,  as  which  of  several  streams 
was  the  particular  branch  called  for.  But,  in  the  present  case, 
there  is  nothing  to  create  the  suspipion  that  the  pocosin  and 
branch  do  not  so  entirely  coincide  as  to  render  it  certain  that 
the  branch,  as  a  distinct  natural  x)bject,  in  itself  defined  and 
apprppriate  for  the  line  of  a  patent,  was  not  the  special  termi« 
nus  of  the  tract.  The  case  states  no  discrepancy  in  (he  ob- 
jects palled  for.  The  dispute  is  only  where  the  object  called 
for,  as  the  beginning,  stood;  and  whether,  from  that,  the  ran- 
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ning  18  to  be  accoiding  to  the  natural  or  the  mathematical  Jane  1839 
descriptioQ.  It  is  settled  law,  that  it  must  be  according  to  the  "T 
former.  y. 

In  truth,  however,  the  question  thus  submitted  to  the  jury  Chesnot. 
did  not  arise;  for  we  think  it  clear  that  the  patent  begins  at 
K,  or,  in  other  word^  on  the  river,  and  immediately  below 
the  mouth  of  the  branch  mentioned.  The  begiuLing  could  . 
not  be  at  A,  which,  according  to  the  plat,  is  about  100  poles 
above  the  mouth  of  the  branch;  for  the  patent  describes  the 
land  as  lying  on  Netise  River^  and  beginning  below  the 
mouth,  that  is,  on  the  lower  side  of  the  mouth  of  the  branch; 
and  the  last  line,  but  one,  goes  to  a  red-oak  by  the  river  side^ 
and  thence  up  the  river  to  the  beginning'.  These  termini, 
independent  of  the  calls  for  the  branch  in  the  first  and  second 
lines,  clearly  fix  the  beginning  of  the  survey  on  the  river; 
and,  consequently,  by  the  admissicm  of  the  plaintiff  himself, 
the  survey  made  from  that  point  would  not  include  the  land 
claimed  by  the  defendant 

Per  Curiam.  Judgment  afiirmed. 
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lEORGE  CUNNINGHAM  vs.  JOHN  L.  DILLIARD. 

Wietier  in  grantiog  an  appeal  and  accepting  the  security  which  the  law 
ie<|iiTefl,  a  justice  of  the  peace  does  not  act  in  a  judicial  character,  and 
ooa  matter  within  hi$  jurisdicUorif  query?  If  he  does,  then  no  action 
caa  be  sustained  afrainst  him  for  taking  insufficient  security;  for  no  ac- 
tion can  be  supported  against  a  Judge  or  justice  of  the  peace,  acting 
judicially  and  within  the  sphere  of  his  jurisdiction,  however  enooeous 
his  decision,  or  malicious  the  moti?e  imputed  to  him.  But  if  he  does 
not,  he  is  still  not  liable,  if  he  acted  bona  fid^^  and  according  to  his  best 
information. 

This  was  an  action  on  the  case  against  the  defendant,  a 
ustice  of  the  peace,  for  misfeasance  in  the  performance  of  the      * 
luties  of  his  office,  whereby  the  plaintiff  alleged  that  he  had 
lustained  damage.    Plea — the  general  issue. 

On  the  trial  at  Haywood,  on  the  last  circuit,  befbre  his  hon- 
or Judge  Pearson,  the  case  was,  that  the  plaintiff  bad  sued 
out  a  warrant  against  one  Daniel  Woodfin,  for  the  penalty  for 
obstructing  a  public  road  in  the  county  of  Ha^ywood,  upon 
which  he  obtained  a  judgment  before  the  defendant  for  fifty 
dollars,  and  thereupon  the  defendant  craved  an  appeal  to  the 
county  cou^t,  which  was  granted  upon  his  giving  one  Thomas 
Woodfin,  his  father,  for  security,  the  plaintiff  objecting  to  the 
surety  for  insolvency;  that  after  remaining  in  the  County 
Court  for  some  time,  the  suit  was  referred  to  certain  arbitra- 
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Deo.  1839  tors,  who  awarded  in  favour  of  the  plaintiff;  but  in  the  menu 
"Z     ;       time  the  defendant,  Daniel  Woodfin,  having  become  insd- 
haia     ^ent,  and  his  surety  having  removed  to  the  west,  the  plain- 
T       tiff  failed  to  make  the  amount  of  his  recwrery.    The  plaintiff 
then  called  several  witnesses,  to  shew  that  Thomas  Wood- 
fin  was  insolvent  at  the  time  he  became  surety  to  the  appeal 
of  his  son;  and  to  rebut  this  testimony,  the  defendant  intro- 
duced some  witnesses  to  prove  the  contrary. 

The  plaintiff  "  insisted  that  if  he  had  sustained  damage  by 
the  oppressive  act  of  the  defendant,  as  a  magistrate,  in  taking 
insufficient  security,  and  thereby  compelling  him  to  pay  costs 
and  lose  the  amount  of  his  judgment,  he  was  entitled  to  re- 
cover; and  further,  that  although  ignorance  would  protect  a 
Qiagistrate  in  a  criminal  proceeding,  it  did  not  protect  him 
in  a  civil  suit  by  one  who  had  suffered  damages  by  bis  act.'' 
His  Honor  charged  the  jury  that  to  subject  a  magistrate  to 
a  recovery  of  damages  for  an  act  of  his  in  the  discharge  of 
the  duties  of  bis  office,  it  was  not  sufficient  to  shew  that  dim- 
age  had  beeii  sustained,  because  of  his  having  been  mistacen 
in  opinion,  or  having  acted  ignorantly;  but  it  was  necessiry 
to  prove  that  he  had  acted  wrong  knowingly  and  oorrupty. 
That  in  the  case  under  consideration,  if  the  evidence  satisfid 
them  that  the  plaintiff  had  sustained  the  damage  alleged,  )y 
the  act  of  the  defendant,  they  would  then  enquire  whethr 
Thomas  Woodfin  was  insolvent  at  the  time  when  he  was  t- 
ken  as  security.    If  he  was  insolvent,  then  they  would  er- 
quire  whether  his  insolvency  was  known  to  the  defendan. 
If  the  jury  were  satisfied  that  he  was  iosolventi  and  that  thi 
defendant  knew  it,  then  the  law  would  imply  that  he,  the  de 
fendant,  had  acted  corruptly,  because  he  could  have  no  othei 
motive  for  taking  him  as  security;  and  in  that  case  the  plain* 
tiff  would  be  entitled  to  recover.    But  if  the  surety  was  sol- 
vent, or,  supposing  him  insolvent,  the  defendant  believed  that 
he  was  solvent,  and  acted  under  a  mistake,  he  would  be  en- 
titled to  their  verdicts    There  was  a  verdict  and  judgiDent 
Hot  the  defendant,  and  the  plaintiff  appealed. 

No  counsel  appeared  for  either  party  in  this  Conrt. 

Gaston,  Judge.    Upon  the  trial  of  this  came,  it  seems  to 
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have  been  taken  for  granted  that  the  defendant  was  liable  in  Dec.  1839 
damages,  if  he  took  insufficient  security  for  the  appeal,  with  ~      ! 
a  knowledge  that  it  was  insufficient.    We  do  not  mean  to  de-    ham 
cide  whether  this  opinion  was  correct  or  erroneous,  and  no-*,.,,7  , 
tiee  It  only,  lest  our  silence  might  be  constraed  into  approba* 
tion  of  it.  Whether  in  granting  the  appeal  and  accepting  the 
security,  the  magistrate  did  not  act  in  a  judicial  character, 
and  on  a  matter  within  his  jurisdiction,  is  a  question  that 
may  be  well  worthy  of  deliberate  examination.    If  he  did, 
then  the  action  was  not  maintainable.    The  law  is  clear,  that 
in  general  no  action  can  be  supported  against  a  Judge  or  jus- 
tice of  the  peace,  acting  judicially  and  within  the  sphere  of 
his  jurisdiction,  however  erroneous  his  decision,  or  malicious 
the  motive  imputed  to  him.    This  doctrine  is  to  be  found  in 
the  earliest  judicial  records,  and  has  been  steadily  maintain- 
ed as  essential  to  prevent  "  thp  slander  of  justice/'  and  to 
protect  those  who  are  bound  to  administer  it  <<  from  continu- 
al calumniations" — Floyd  v.  Barker,  12  Co.  23 — and  from 
the  peril  of  being  arraigned  for  every  judgment  they  might 
pronounce.     Grosrivelt  v.  Burutaell,  1  Ld.  Ray.  454. 

But  if  the  act  complained  of  be  hot  a  judicial  act,  then  we 
concur  with  his  Honor  in  the  opinion  that  the  defendant  was 
not  liable,  if  he  acted  honajide  and  according  to  his  best  in- 
formation. In  the  case  of  the  Governor  v.  McAffee,  2  Dev. 
15,  this  limitation  of  responsibility  was  not  only  recognized 
as  attaching  to  all  common  law  remedies  for  omission  of  du- 
ty in  a  magistrate,  but  was  held  impliedly  to  restrain  the  gen- 
eral words  of  a  statute  creating  a  responsibility  ibr  failure  to 
perform  a  duty  in  a  prescribed  form. 

Per  Curiam.  Judgment  affirmed. 
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Dao.  1839  WILLIAM  D.  JONES,  Adm'r.   of   JOHN  L.  WARD  m.  JOHN 
^  A.  GREEN. 

In  the  action  of  detinoe,  a  proTioos  demand  is  not  neeesaary,  if  the  defen- 
dant had  the  poaaeaaion  and  claimed  the  property  at  the  institution  of 
the  suit:  and  it  teenu  that  a  demand  is  not  necessary  in  any  case,  ex- 
cept to  fix  one  then  in  possession  with  a  liability  to  this  kind  of  ac- 
tion* although  he  may  part  from  the  possession  before  suit  actually 
brought;  or  except  for  the  purpose  of  putting  an  end  to  a  bailment. 

The  posaession^neceaaary  to  render  a  defendant  liable  in  an  action  of  de- 
iinoe,  need  not  be  an  actual  possession,  bnt  may  be  one  in  a  legal 
sense,  aa  where  another  holds  aa  bailee  at  will,  or  for  the  benefit  of 
the  defendant.  Therefore  where  it  appeared  merely  that  the  defen- 
dant had,  before  the  suit  brought,  <<put  the  slave  in  question  in  the  pos- 
session of  hisbroiber-in-law,*'  but  without  any  written  transfer,  and 
without  consideration;  it  was  held  that  it  was  proper  to  be  left  to  the 
jury  to  say  how  the  possession  was — whether  in  the  defendant  or  his 
brother-in-law — and  ihat  the  plaintiff  could  not  be  non-suited,  upon 
the  ground  that  there  was  no  evidence  of  his  possession  at  the  time 
of  the  suit  brought. 

This  was  an  action  of  detinue  commenced  by  the  plain- 
tiff's  testator  against  the  defendant,  for  a  negro  girl,  named 
Rebecca.     Plea — the  general  issue. 

The  plaintiff  on  the  trial  at  Warren,  on  the  last  circuity 
before  his  Honor  Judge  Saunders,  offered  evidence  to  prove 
that  Rebecca  was  the  daughter  of  a  negro  woman  named 
Jenny,  and  produced  the  record  of  a  suit  in  Warren  Superi- 
or Court,  to  shew  that  Jenny  had  been  recovered  by  his  tes- 
tator, in  his  lifetime,  froin  the  defendant.  The  writ  in  that 
case,  issued  some  time  in  January,  1834;  and  the  plaintiff 
therein  obtained  judgment  for  Jenny,  at  April  Term,  1835. 
The  writ,' in  the  present  suit,  issued  the  17th  of  September, 
1935.  The  plaintiff  proved  also,  that  after  the  recovery- 
aforesaid,  his  testator  hired  Jenny  to  the  defendant;  that  Re- 
becca was  born  whilst  her  mother  was  in  the  possession  of 
the  defendant  before  the  recovery,  and  a  short  time  before 
the  commencement  of  the  suit  in  which  that  recovery  was 
effected.  It  also  appeared,  that  the  defendant,  sometime  in 
March,  1835,  put  Rebecca  in  the  possession  of  one  Laoe,  his 
brother-in-law,  and  that  the  defendant,  being  about  to  send 
Jenny  from  Wayne  county,  where  he  resided,  to  the  county 
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of  Warren,  where  the  plaintiff's  testator  lived,  as  he  had  Dec.  1839 
bound  himself  to  do  when  he  hired  her,  told  Lane,  that  if  "^ 
he  would  perform  that  service,  he  might  have  Rebecca,  to  ^ 
which  Lane  assented.  There  was  no  evidence  to  shew  in  ^teen. 
what  way  the  defendant  had  obtained  possession  of  Jenny, 
anterior  to  the  commencement  of  the  suit  in  which  she  had 
been  recovered,  as  above  stated.  Evidence  was  then  offered 
by  the  plaintiff,  to  prove  that  his  testator  sent  an  agent  to 
demand  Rebecca  of  the  defendant;  that  the  agent  carried 
with  him  a  writ  in  the  name  of  the  testator  against  the  de- 
fendant for  the  girl;  but  the  agent,  who  was  examined  as  a 
witness,  could  not  state  whether  that  writ  had  been  served  or . 
not,  though  the  clerk  of  the  court  stated  that  he  had  no  re* 
collection  of  having  issued  any  other  writ  in  the  case.  The 
agent  stated  that  he  made  the  demand,  and  the  defendant 
thereupon  said  that  Rebecca  was  in  the  possession  of  Lane, 
and  that  nothing  could  be  done,  until  Lane,  who  was  ab- 
sent, should  return.  The  defendant  stated  further,  on  this 
occasion,  that  he  had  given  Rebecca  to  Lane,  but  he  did  not 
deny  the  plaintiff's  right,  nor  did  he  set  up  a  right  in  him- 
self further  than  that  which  his  possession  gave  him,  nor  did 
he  intimate  that  the  right  was  in  any  one  else.  Upon  this 
evidence,  his  Honor  having  intimated  an  opinion  that  the 
action  could  not  be  maintained,  because  there  was  no  proof 
either  of  a  demand  before  the  suit  was  brought,  or  of  pos- 
session in  the  defendant  when  the  writ  was  sued  out,  the 
plaintiff  submitted  to  a  judgment  of  nonsuit,  and  appealed. 

The  Attorney  General  and  W.  H.  Haywood  for  the 
plaintiff. 

Badger  and  J.  EL  Bryan  for  the  defendant. 

RuFFiN,  Chief  Justice.  It  does  not  appear  to  us,  that  this 
was  a  proper  case  for  a  non-suit.  We  are  now  to  take  it  for 
granted,  that  the  plaintiff  is  the  owner  qf  the  slave,  and  the 
objection  is,  that  there  was  no  detention  by  the  defendant  to 
authorise  this  action  for  the  specific  thing. 

As  to  the  want  of  a  demand:  we  have  held  in  Knight  v. 

Wall^  2  Dev.  &  Bat.  125,  that  one  is  not  necessary,  if  the 

defendant  had  the  possession  and  claimed  the  property  at 
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l>«e.  l8S9the  institution  of  the  suit.  .It  is  ndt  easy  to  see,  indeed,  bo\^ 
~  a  demand  is  requisite  to  give  the  action  in  any  case,  except 

V  to  fix  one  then  in  possession  with  a  liability  to  this  kind  of 
^^f^9u,  action,  although  he  may  part  from  the  possession  before  ac- 
tion actually  brought;  for  thus  patting  off  the  possession,  af- 
ter  notice  of  the  true  owner,  and  a  refusal  to  deliver  to  him, 
may  be  deemed  covenous  in  respect  to  this  remedy  against 
the  person  thus  refusing.  According  ta  the  usages  here, 
another  instance  of  a  demand  being  proper  is  to  put  a  bailee 
in  the  wrong.  But  where  the  possession  is  actually,  or  in  a 
legal  sense,  in  the*  defendant  at  the  time  of  suit  brought,  that 
possession  sustains  the  action,  without  going  back  to  any 
existing  at  a  previous  time.  The  question  therefore  is,  whe- 
ther the  possession  here  was,  legally  speaking,  in  the  defen- 
dant or  some  other  person.  Upon  that  question,  the  opinion 
of  his  Honor  seems  to  us  to  be  erroneous.  Not  that  be 
could  have  said,  the  possession  was  in  the  defendant,  whea 
the  writ  was  sued  out;  but  that  he  could  not  say,  upon  this 
evidence,  that  the  possession  was  not  in  the  defendant.  It 
was  a  proper  case  for  the  jury,  with  the  aid  of  the  court,  to 
enquire  how  the  possession  was.  There  was  evidence  both 
pertinent  and  cogent  to  the  conclusion,  that  Lane  held  for 
the  defendant,  and  therefore  that  it  was  the  defendant's  pos- 
session. Such  is  the  case,  for  instance,  when  one  holds  as 
bailee  at  will,  or  for  the  benefit  of  the  owner,  or  as  overseer 
or  agent.  When  the  possession,  as  it  is  called,  of  Lane  com- 
menced, there  are  probable  presumptions,  that  it  was  not  for 
himself,  upon  a  claim  of  either  permanent  or  temporary  pro- 
perty. Indeed,  the  case  states  merely,  that  in  March,  1835, 
the  defendant  put  "Rebecca  in  the  possession  of  his  brother- 
in-law  Lane;"  but  mentions  no  terms.  It  could  not,  howey- 
er,  have.beenon  the  consideration  set  up  byway,  namely,  of 
remunerating  Lane  for  carying  the  mother  to  Warren;  be- 
cause the  child  was  placed  with  Lane  before  the  trial  of  the 
suit  for  the  mother,  and  the  latter  was  carried  to  Warren  at 
the  expiration  of  a  hiring  made  after  she  bad  been  recover- 
ed, though  for  what  period  does  not  appear.  Nor  could  it 
have  been  on  a  hiring  of  the  child;  for  she  was  only  two  or 
three  years  of  age,  and  must  have  been  a  charge  instead  of  a 
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profit.  Nor  would  a  jury  be  readily  persuaded  that  the  de-  l>«c.  1839 
fendant  had  really  given  the  negro  to  Lane,  as  he  afterwards  ""I 
said  to  the  piaiutiff's  agent,  he  had  done:  first,  because  that  y 
is  inconsistent  with  the  other  story,  that  the  child  was  sub-  ^^^^^ 
eequently  the  price  of  carrying  the  mother  home:  secondly, 
because  if  a  gift  had  been  really  intended,  it  would  proba- 
bly have  received  the  legal  form  of  being  put  into  writing: 
and  lastly,  because  gifb  of  negroes  are  not  common  between 
brothers-in-law,  while  it  is  not  so  very  uncommon  for  them 
to  aid  each  other  in  efforts  to  defeat  actions  against  them  by 
contrivances  fully  as  reprehensible  as  an  attempt  by  shifting 
from  hand  to  hand,  to  deceive  the  owner  as  to  the  possession 
of  a  chattel  he  wishes  to  recover,  and  thereby  put  him  to 
delay  and  difficulty  in  bringing  suit  against  a  proper  person. 
These  were  considerations  well  worthy  to  be  weighed  by  the 
jury  as  tending  to  establish  either  that  the  alleged  gift,  sale, 
and  change  of  possession,  were  feigned  for  the  purpose  of 
hindering  the  plaintiff  of  this  remedy,  and  so  were  covenous 
IS  against  him,  Pureel  v.  McCaUum^  1  Dev.  6c  Bat  321;  Or 
that,  in  fact,  there  was  no  contract  between  the  defendant 
and  Lane,  whereby  the  title  was  even  apparently  changed^ 
bot  simply,  thatl^me  held  the  possession  for  the  defendant, 
and  as  his  agent,  as  seems  most  probably  to  have  been  the 
Imth.  At  all  events,  it  was  fit  the  jury  sdiould  have  judged 
of  that;  and  as  the  case  was  not  submitted  to  them  on  that 
point,  there  must  be  a  venire  de  novo* 

Per  Curiam.  Judgment  reversed. 
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Dec.  1839  THE  ST4TE  «.  PETER  R.  SWINK  et.  al. 


An  indictment  wtH  lie  in  this  State  for  dietarbing  a  congregation  of  peo- 
ple assembled  for  the  porpoae  of  diTine  aerviee,  and  engaged  in  the 
worship  of  Almighty  God,  although  it  be  nol  in  a  church,  chapel,  or 
meeting-hoase  permanentlj  set  apart  by  a  reHgiona  society  for  divine 
worship. 

The  case  of  the  Slate  vs.  Jatpet^  4  Der.  Rep.  323,  approved. 

The  defendants  were  indicted  at  Rowan,  on  the  last  eir- 
cuit,  before  his  honor  Judge  Dick,  in  the  following  words, 
to  wit: 

^  The  jurors  for  the  State  upon  their  oath  present,  that  on 
the  twelfth  day  of  August,  1839,  in  the  county  of  Rowan 
aforesaid,  a  number  of  the  citizens  of  said  county  were  peace* 
ably  assembled  at  the  house  of  Joseph  Weant,  in  said  county, 
for  religious  worship,  and  for  the  purpose  of  offering  prayers 
to  Almighty  God:  and  the  said  persons  being  then  and 
there  so  assembled  together  for  the  purpose  aforesaid,  and  ac- 
tually engaged  in  divine  worship,  Peter  R.  Swink  and  John- 
son E.  Swink,  well  knowing  the  purpose  of  the  said  meeting, 
with  force  and  arms,  did  then  and  there  enter  into  said  house, 
and  by  loud  and  abusive  language,  then  and  there,  with  pro- 
fane oaths  and  violent  actions,  did  disturb  wantonly  and  in- 
tentionally the  worship  of  the  Almighty^  and  did  disturb  and 
molest  the  citizens  then  and  there  assembled  for  divine  wor- 
ship, to  the  great  contempt  of  religion,  to  the  common  nuis- 
ance of  the  citizens  of  the  State  then  and  there  being,  and 
against  the  peace  and  dignity  of  the  State." 

After  conviction,  the  defendants  moved  in  arrest  of  judg- 
ment, that  the  bill  of  indictment  did  not  charge  any  indicta- 
ble offence;  but  His  Honor' overruled  the  motion,  and  pro- 
nounced judgment,  from  which  the  defendants  appealed. 

No  counsel  appeared  for  the  defendants  in  this  Court. 
7%e  Attorney  General  for  the  State. 

RuFFiN,  Chief  Justice.  We  entertain  the  same  opinion 
with  His  Honor,  and  think  that  judgment  was  properly  giv- 
en for  the  State.  The  case  is  ifully  within  the  principle  of 
Jaaper'a  case^  4  Dev.  Rep.  323,  which  is,  that  a  congregation 
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of  people  collected  together  for  the  purpose  of  divine  service,  Dee.  1839 
and  engaged  in  the  worship  of  Almighty  Gkxd,  are  protected  by  "TT^T 
the  lawd  and  constitution  of  this  State^  from  wanton  interrupt      vs. 
ion  or  disturbance.  To  entitle  them  to  that  protection,  it  is  not    Swink 
requisite  that  they  should  be  assembled  in  a-church,  chapel,  or    ^' 
meeting-house;  as  in  this  State  houses  set  apart  by  religious 
societies  permanently  for  worship,  are  generally  and  indiffer- 
ently called.  That  would  be  the  rule,  if  the  indictment  were 
framed  upon  a  statute  protecting  churches,  or  people  wor- 
shiping in  churches.    But  under  the  enlarged  sense  of  the 
Constitution,  "  a  place  of  worship"  is  constituted  by  the  con- 
gregating of  numerous  worshipers  thereat;  for  it  is  the  right 
of  conscience,  the  worship  of  the  Supreme  Being  by  his  crea- 
tures, that  is  protected,  and  not  merely  the  edifice.  Our  opin- 
ion therefore  is,  that  although  the  assembly  was  at  a  private 
house — as.  we  think,  must  be  intended  upon  this  indictment 
— ^the  defendants  were  guilty  of  a  gross  misdemeanor  in  mo- 
lesting the  persons  there  engaged  in  offering  their  common 
prayers,  or  united  in  other  acts  of  worship,  to  God.    The 
Superior  Court  must  consequently  proceed  to  enforce  the 
sentence. 

Per  Curiam.  Judgment  to  be  affirmed. 


JOHN  THROWER,  Adm'r.  of  JESSE  THROWER,  w.  ARCHI- 
BALD McINTIRB. 

In  a  corenaiit  to  mako  a  conveyanco  of  land  ^  when  caUed  for"  to  ono> 
without  adding  *  and  to  his  heirs,'  if  the  covenantee  die  without  haviD|r 
called  for  the  conveyance,  tiie  coyenantoris  either  not  bound  to  conrey 
to  any  person,  or,  if  to  any  person,  to  the  heir;  and  in  neither  case  can 
the  administrator  of  the  covenantee  maintain  any  action  upon  the  cot- 
enant. 

This  was  an  action  of  covenant,  on  an  instrument  exe- 
cuted by  the  defendant,  under  seal,  in  the  following  terms: 

<<  L  Archibald  Mclntixe,  have  sold  to  Jesse  Thrower  one 

22 
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Dec.  1839  tract  of  land,  joining,  &c.,  and  containing,  &Cr,  which  1  bind 
~  myself  to  make  a  deed  to  Jesse  Thrower  for,  when  called  for.'* 

V.  The  plaintiff  was  the  administrator  of  Jesse  Thrower,  and 

Mclntire.  the  breach  alleged  was,  that  after  the  death  of  his  intestate, 
the  plaintiff  requested  the  defendant  to  execute  a  deed  for  the 
laLd  in  fee  to  certain  persons,  who  were  the  heirs  at  law  of 
the  intestate,  which  he  refused.  The  defendant  pleaded  cov- 
nants  performed  and  covenants  not  broken;  and  upon  the  tri- 
al at  Moore;  on  the  last  circuit,  before  his  honor  Judge  Too- 
MBR,  insisted  that  the  plaintiff,  as  administrator,  could  not 
.maintain  this  action,  because  the  covenant  related  to  the  re- 
alty, and  no  damage  arose  from  the  alleged  breach  to  the 
personal  estate  of  the  intestate.  A  verdict  was  taken  for  the 
plaintiff,  upon  an  agreement  that  it  should  be  set  asido  and  a 
nonsuit  entered,  if  the  Court  were  of  opinion  that  the  admin- 
istrator could  not  have  this  action.  Of  that  opinion  was  the 
Court,  and  gave  judgment  of  nonsuit;  from  which  the  plain- 
tiff appealed. 

Winsto7i  for  the  plaintiff. 

/.  H.  Haughton  for  the  defendant. 

RuFPiN;  Chief  Justice,  after  stating  the  case  as  above,  pro- 
ceeded as  follows:  The  opinion  delivered  by  His  Honor  is, 
we  believe,  correct.  Perhaps  in  the  events  which  have  hap- 
pened, no  action  at  law  by  any  person  will  lie;  for  if  the  cov- 
enant, by  its  silence  as  to  the  heii-s,  be  for  a  conveyance  to  the 
covenantee  personally,  it  is  gone  by  his  death.  But  we  do 
not  determine  that  question,  because  assuming  the  construc- 
tion put  on  the  agreement  by  the  plaintiff  to  be  correct,  we 
are  still  of  opinion  against  him.  The  legal  effect  imputed  ia 
the  declaration  to  the  instrument  is,  that  the  defendant  oblig- 
ed himself  to  convey  to  Thrower,  or  to  his  heirs,  upon  their 
respective  request;  and  no  request  having  been  made  by 
Thrower,  the  plaintiff  alleges  that  the  defendant  refused  to 
convey  to  the  heirs  when  requested  by  them,  after  the  death 
of  the  ancestor.  It  is  insisted,  on  the  part  of  the  plaintiff,  that 
'  the  heirs  cannot  have  their  action,  because  the  covenant  be- 
ing merely  on  executory  agreement,  does  not  run  with  land 
and  come  with  it  to  the  heir;  and  also  because  the  heir  is  not 
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named  m  the  instrument,  and  therefore  cannot  take  benefit  Dec.  1836 
therebyr  and  it  is  thence  inferred  that  the  present  action  is  IT 
sustainable^  since  it  would  be  unreasonable  that  there  should  y. 
be  no  remedy  for  any  person.  But  it  may  well  be  enquired,  Mclntire. 
if  this  agreement  is  by  construction  to  be  made  to  be  an 
engfagement  to  convey  to  the  heirs  of  Thro;ver,  as  well  as  to 
Thrower  himself,  upon  request,  whether  the  same^  principle 
of  construction  does  not  make  it,  by  implication,  a  covenant 
with  the  heir  as  well  as  with  the  ancestor;  in  which  case,  ac- 
cording to  the  old  authority  cited  at  the  bar,  F.  N.  B.  145, 
and  Shep.  Touch.  171,  the  heir  and  not  the  executor  should 
have  the  action  thereon.  Be  that,  however,  as  it  may,  it  is 
to  be  remembered,  that  the  ground  of  the  damages  demanded 
in  this  declaration  is,  that  the  defendant  has  not  conveyed  to 
the  heirs. of  the  plaintiff's  intestate.  Now,  the  heir  and  ad- 
ministrator, as  such,  are  strangers  to  each  other  in  respect  to 
this  qiiestion;  for  what  concern  is  it  of  the  administrator 
whether  the  heir  get  the  land  or  not?  After  the  death  of  the 
intestate,  the  defendant  was  either  not  bound  to  convey  to 
any  person,  or,  if  to  any  person,  to  the  heir.  If  the  latter, 
and  he  has  failed  to  do  so,  who  is  injured?  Clearly,  not  the 
administrator;  and  therefore  the  administrator  can  have  no 
action  on  the  covenant.  Every  plaintiff,  in  an  action  on  this  ' 
instrument,  whether  the  heir  or  the  administrator,  must  shew 
a  damage  io  himself,  before  he  can  recover.  Kingdon  v. 
Nottle,  1  Maul,  and  Selw.  355 — Chamberlain  v.  William' 
son,  2  Maul,  and  Selw.  408 — Markland  v.  Crump,  1  Dev. 
and  Bat.  94. 

Pi£R  Curiam.  Judgment  affirmed. 
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Dm.  1839  ALLEN  GRIST  eU  al.  m.  ALLEN  BACKHOUSE. 


A  negotiable  iottrament  payable  to  R.  G.  *^  agent  of  bis  aseignees  or  or^ 
der/*  cannot  be  oned  opon  at  law,  in  the  name  of  the  persons  vho  were 
assignees  of  R.  G.  by  a  deed  executed  before  the  date  of  the  negotiable 

'^  security,  without  his  endorsement. 

If  the  plaintiff  were  bound  to  support  the  affirmative  of  an  issue  made  by 
the  pleadings,  and  the  Judge  instructed  the  jury  that  the  evidence  of- 
fered by  him  was  sufficient  for  that  purpose,  when,  in  law,  it  was  not, 
and  all  this  appears  upon  the  record,  this  Court  will  notice  the  error, 
although  no  specific  exception  was  taken  to  it  by  the  defendant  on  the 
trial. 

This  was  an  action  of  debt,  on  a  negotiable  single  bill, 
in  which  the  plaintiffs  declared  as  assignees  of  Kichard 
Grist.    Plea — the  general  issue. 

On  the  trial  at  Craven,  on  the  last  circuit,  before  his  honor 
Judge  Settle,  the  plainti^  proved  and  read  in  evidence  the 
bill  upon  which  they  declared,  in  the  following  words  and 
figures,  to  wit: 

"  $233.  Ninety  days  after  date  we  jointly  and  severall7 
promise  to  pay  Richard  Grist,  agent  of  his  assignees,  or  order 
two  hundred  and  thirty-three  dollars,  value  received:  Nego- 
tiable and  payable  at  the  Bank  of  New-Berne.  Witness  our 
hands  and  seals,  July  23rd,  1833. 

ALLEN  BACKHOUSE,  seal. 
WM.  V.  BARROW,  seal." 

The  plaintiffs  then  produced  and  read  a  deed  of  assign- 
ment to  themselves  of  all  the  effects  of  Richard  Grist,  for  the 
benefit  of  his  creditors,  which  was  executed  before  the  date  of 
the  bill.  There  was  no  endorsement  of  the  bill  by  the  payee. 
Upon  this  evidence  the  jury,  under  the  instruction  of  His 
Honor,  returned  a  verdict  for  the  plaintifis;  whereupon  they 
had  judgment,  and  the  defendant  appealed. 


/.  H.  Bryan  for  the  plaintiff. 
Badger  for  the  defendant. 

Daniel,  Judge,  after  stating  the  case  as  above,  proceeded 
as  follows:  We  are  of  the  opinion  that  the  evidence  offered  by 
the  plaintifis  did  not  support  their  declaration;  and  that  the 
Judge  misdirected  the  jury  as  to  the  law,  when  be  told  them 
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that  the  plaintiffs  were  entitled  to  recover.  Where  a  bill  was  P^^*  ^^^ 
made  payable  to  A.  or  order,  to  the  use  of  B.,  it  was  held  that 
B.  had  but  an  equitable  right,  not  a  legal  interest;  and  that 
he  could  not  maintain  an  action  on  the  bill  against  the  ac- 
ceptor. Evans  v.  Cramlingttm^  Carth.  5 — I  Leigh's  N. 
p.  402 — ^Byles  on  Bills,  84.  So  in  this  case,  Richard  Grist 
describing  himself  in  the  bill  as  the  agent  of  his  assignees, 
did  not  give  them  the  legal  title  to  the  bill. 

The  counsel  for  the  plaintiffs  insist  that  the  defendant  can- 
not now  object  to  this  error,  because  there  was  ho  specific 
exception  taken  at  the  trial.  The  defendant  had  placed  on 
the  record  his  plea;  it  was  for  the  plaintiffs  to  support  the  af- 
firmative of  the  issue  arising  on  that  plea.  The  Court  mis- 
directed the  jury  as  to  the  law  on  the  trial  of  the  issue,  and 
told  them  that  the  evidence  offered  wassufficient  for  the  plain- 
tifis.  This  error  appears  on  the  record,  and  for  that  the  judg- 
ment must  be  reversed  and  a  new  trial  awarded. 

Per  Curiam.  Judgment  reversed. 


DEN  ON  DEM.  OF  ROBERT  LOVE  m.  SILAS  GATES  et.  al. 

The  defendant  in  ejectment  is  generally  pennitted  to  shew  a  better  title 
than  that  of  the  lessor  of  the  plainUff,  in  a  third  person.  But  where 
both  parties  claim  title  under  the  same  person,  it  is  not  competent  to 
either,  as  such  claimants,  to  deny  tliat  such  person  had  title;  and  though 
ihe  defendant,  in  such  case,  may  still  shew  that  he  had  in  hinuelf 
a  better  title  than  that  of  the  piaintifiPs  lessor,  yet  he  cannot  set  up  a 
title  in  a  third  person. 

A  sheriff's  deed  for  land  sold  for  taxes  is  not  of  itself  sufBcient  to  depriTS 
the  owner  of  his  land — there  must  be  farther  evidence  that  the  taxes 
were  due  for  which  the  land  was  sold  by  the  sheriff. 

Ejectment,  tried  at  Buncombe,  on  the  last  circuit,  before 
his  honor  Judge  Pearson. 

On  the  trial,  the  lessor  of  the  plaintiff  produced  and  read 
in  evidence  a  grant  to  one  Z.  Candler^  for  the  land  in  dis- 
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Dec.  1839  pute,  dated  in  the  year  1829,  and  then  shewed  a  regular 
7        judgment -and  execution  against  Candler,  andasherifTsdeed 
T.      to  himself,' dated  in  the  year  1831.    He  then  shewed  anoth- 
Gates  etal^f  judgment  and  execution  against  Candler,  and  prored  thai 
the  sheriff  levied  on  the  same  land  as  the  property  of  Cand* 
ler,  after  the  date  of  the  deed  to  him,  the  plaintiff's  lessor,  and 
sold  it  as  Candler's  property,  when  the  defendant  Gates  be- 
came the  purchaser,  and  took  a  deed  from  the  sheriff  for  the 

m 

same,  dated  in  the  year  1834.  The  defendants  relied  upon 
shewing  title  out  of  the  plaintiff's  lessor,  and  for  that  pur- 
pose offered  to  read  in  evidence  a  patent  to  one  Blount,  dated 
in  1794.  This  evidence  was  objected  to  upon  the  ground 
that  th6  defendants  were  estopped  from  denying  the  title  of 
Candler,  under  whom  both  parties  claimed;  but  the  objection 
was  overruled  and  the  evidence  admitted.  The  lessor  of  the 
plaintiff  then  contended  that  the  whole  of  the  land  covered 
by  Blount's  patent  had  been  sold  for  taxes  and  passed  to  the 
State,  and  thereby  had  again  become  vacant,  and  was  subjiect 
to  entry  at  the  time  when  Candler  took  out  his  grant;  and  for 
this  purpose  he  produced  a  sheriff's  deed  for  the  land,  but 
was  unable  to  shew  that  the  taxes  were  due  from  Blount  at 
the  date  of  the  sheriff's  deed.  His  Honor  thought  that  the 
deed  from  the  sheriff  was  not  of  itself  sufficient  to  shew  that 
Blount's  title  had  been  divested;  and  the  plaintiff's  lessor  in 
submission  to  this  opinion  was  nonsuited,  and  appealed. 

■ 

No  counsel  appeared  for  the  plaintiff's  lessor  in  this  Court. 
Hoke  for  the  defendants. 

Daniel,  Judge,  after  stating  the  case  as  above,  proceeded 
as  follows:  As  the  party  in  possession  of  land  is  presumed 
to  be  the  owner  until  the  contrary  appears,  the  claimant  in 
ejectment  must  shew  a  good  title  in  himself;  he  cannot  found 
his  claim  upon  the  weakness  of  that  of  the  defendant;  for  pos- 
session gives  the  defendant  a  right  against  every  man  who 
cannot  establish  a  good  title  in  himself  against  every  body. 
The  defendant,  therefore,  generally  is  permitted  to  shew  a 
better  title  than  the  plaintiffs  in  a  third  person.  But  it  has 
been  decided  in  this  State,  that  where  both  parties  claim  title 
imder  the  same  person,  it  is  not  competent  to  either,  as  suck 
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claimants^  to  deny  that  such  peison  had  title.    Den  ex  dem.  Dec.  1839 
hes  V.   Sawyer y  Ante  51 — Murphy  v.   Bameitj  1  Car. 

The 


Law  Repos.  1U6.  In  this  case,  both  of  the  parties  claim*  of  ires  ▼«. 
ed  under  Candler.    The  defendant,  although  not  estopped  ^J,J7i 
to  shew  that  he  he  had  in  himself  a  better  title  than  the*"**  ^^ 
plaintiff,  as  for  instance  that  Candler  had  again  acquired  thenerji  clirl 
title  before  the  date  of  the  sheriff's  deed  to  him,  or  that  his^pproviS!* 
title  was  always  better  than  even  that  of  Candler's;  still  we 
think,  .according  to  the  above  authoritips,  he  was  precluded 
setting; ,up  any  title  in  Blount.    The  admission  in  evidence 
of  Blount's  grant,  was  therefore  erroneous.  We  have  decided 
at  this  term  that  the  sheriff's  deed  only  for  lands  sold  for  tax- 
es, was  not  evidence  sufficient  in  law  to  deprive  a  man  of  the 
title  to  his  lands.    It  must  aldo  be  shewn  that  the  taxes  were 
due,  to  authorise  the  sheriff  to  sell  the  land  and  make  a  deed. 
There  must  be  a  new  trial. 

Per  Curiam.  Judgment  reversed. 


THE  STATE  vs.  JOHN  HOOVER. 

If  death  unhappily  ensue  from  a  master's  chastisement  of  his  slave,  in- 
flicted apparently  with  a  good  intent  for  reformation  or  example,  and 
with  no  purpose  to  take  life  or  to  put  it  in  jeopardy,  the  law  would 
doubtless  tenderly  regard  every  circurasUnce,  which,  judging  from 
the  conduct  generally  of  masters  towards  slaves,  might  reasonably  be 
supposed  to  have  hurried  the  party  into  excess,  fiut  where  the  pun- 
ishment is  barbarously  immoderate  and  unreasonable  in  the  measure, 
the  continuance  and  the  instruments,  accompanied  by  other  hard  u- 
sage,  and  painful  privations  of  food,  clothing  and  rest,  it  loses  all 
character  of  correction  tnforo  domesUeo,  and  denotes  plainly  that  the 
master  must  have  contemplated  a  fatal  termination  to  his  barba/ous 
cruelties;  and  in  such  case,  if  death  ensue,  he  is  guilty  of  murder. 

It  is  ordinarily  true  that  an  actual  intent  to  kill  is  involved  in  the  idea  of 
murder.  But  it  is  not  always  so.  If  great  bodily  harm  be  intended^ 
and  that  can  be  gathered  from  the  nature  of  the  means  used,  or  other 
circumstances,  and  death  ensue,  the  party  will  be  guilty  of  murder, 
although  he  may  not  have  intended  death. 

The  prisoner  was  put  upon  his  trial,  at  Iredell,  on  the  last 
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Dee.  18S9  circuit,  before  his  honor  Judge  Dick,  for  the  murder  of  his 
^"^  own  female  slave,  a  woman,  named  Mira,    The  witnesses, 

T.  called  on  the  part  of  the  State,  testified  to  a  series  of  the 
Hoover,  mostbnital  and  barbarous  whippings,  scourgings  and  priva^ 
tions,  inflicted  by  the  prisoner  upon  the  deceased,  from  about 
the  first  of  December,  to  the  time  ot  her  death  in  the  ensuing 
March,  while  she  was  in  the  latter  stages  of  pregnancy,  and 
afterwards,  during  the  period  of  her  confinement  and  recov- 
ery from  a  recent  delivery.  A  physician,  who  was  one  of  the 
coroner's  inquest,  called  to  view  the  body  of  the  deceased, 
stated  that  there  were  five  wounds  on  (he  head  of  the  de- 
ceased, four  of  which  appeared  to  have  been  inflicted  a  week 
or  more  before  her  death:  that  the  fiflh  was  a  fresh  wound, 
about  one  and  a  half  inches  long,  and  to  the  bone,  and 
was,  in  his  opinion,  sufficient  to  have  produced  her  death: 
that  there  were  many  other  wounds  on  diflferent  parts  of  her 
body,  which  were  sufficient,  independent  of  those  on  the 
head,  to  have  caused  death.  The  reasons  assigned  by  the 
prisoner  to  those  who  witnessed  his  inhuman  treatment  of 
the  deceased,  were,  at  one  time,  that  she  stole  his  turnips  and 
sold  them  to  the  worthless  people  in  the  neighborhood,  and 
that  she  had  attempted  to  burn  his  bnrn,  and  was  disobedient 
and  impudent  to  her  mistress;  at  another,  that  she  had  at- 
tempted to  burn  his  still  house,  and  had  put  something  in  a 
pot  to  poison  his  family.  There  was  no  evidence  except 
her  own  confessions,  extorted  by  severe  whippings,  that  the 
deceased  was  guilty  of  any  of  the  crimes  imputed  to  her; 
nor  did  it  appear  that  she  was  disobedient  or  impertinent  to 
her  master  or  mistress;  on  the  contrary,  she  seemed,  as  some 
of  the  witnesses  testified,  to  do  her  best  to  obey  the  com- 
mands of  her  master,  and  that  when  she  £iiled  to  do  so,  it 
was  from  absolute  inability  to  comply  with  orders  to  which, 
her  condition  and  strength  were  unequal.  The  prisonor  of- 
fered no  testimony 

His  Honor  charged  the  jury,  "that  they  must  be  satisfied, 
beyond  a  reasonable  doubt,  that  the  prisoner  killed  the  de- 
ceased; that  he  intended  to  kill  her,  and  that  he  had  no  legal 
provocation  at  the  time  of  killing  her,  before  they  would  be 
justified  in  finding  him  guilty  of  murder;  that  if  they  doubu 
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ed  on  any  of  those  points,  they  ought  not  to  find  him  guilty  Dec.  183!» 

of  murder."    He  charged  the  jury  further,  "that  if  the  de-^"^ 

ceased  attempted  to  burn  the  barn,  still  house,  or  kitchen  of  y. 
the  defendant,  or  if  she  put  poison  in  a  pot  to  poison  the  Hootef. 
family,  or  stole  turnips^  or  disobeyed  the  orders  of  her  master, 
these  were  all  acts  of  legal  provocation;  and  if  the  defendant 
killed  the  deceased,  upon  the  discovery  of  any  of  the  afore^ 
said  offences,  or  in  so  short  a  time  thereafter  that  the  passion 
of  the  defendant  had  not  a  reasonable  time  to  subside^  the 
slayins:  would  be  manslaughter,  and  not  murder." 

His  Honor  further  charged  the  jury,  that  '<if  they  werd 
satisfied  beyond  a  rational  doubt,  that  the  defendant  was  the 
slayer,  and  they  were  further  satisfied  that  he  had  no  legal 
provocation  at  the  time  of  slaying,  or  so  short  a  time  before^ 
that  his  passion  had  not  a  reasonable  time  to  cool  and  sub^ 
side,  they  were  at  liberty  to  presume  a  deliberate  intent  to 
kill,  and  it  .would  be  murder." 

Th'^  jury  were  further  instructed  "that  the  legal  provoca<>^ 
tion  which  would  extenuate  the  slaying  from  murder  to 
manslaughter,  must  be  given  at  the  time  the  fatal  blow  was 
inflicted,  or  so  short  a  time  before,  that  there  was  not  a  rea* 
sonahle  time  for  the  defendant's  passion  to  subside  and  rea* 
son  to  assume  her  sway."  And  the  jury  were  further  in* 
•  structed  Hhat  if  they  were  satis6ed  beyond  a  reasonable 
doubt  that  the  defendant  was  the  slayer,  it  was  incumbent  on 
him  to  show  that  he  was  acting  under  the  itfluence  of  a  le^ 
gal  provocation  at  the  time  ot  the  fatal  deed,  in  order  to  ex* 
tenuate  the  act  from  murder  to  manslaughter;  but  they  might 
and  ought  to  look  into  all  the  circumstances  disclosed  by  the 
testimony,  and  infer  from  the  evidence,  if  they  could  do  so, 
that  the  defendaat  was  acting  under  the  influence  of  passion, 
excited  by  legal  provocation,  at  the  time  the  fatal  blow  was 
given." 

The  prisoner  was  convicted,  and  moved  for  a  new  trial, 
on  the  ground  that  the  jury  was  misdirected  by  the  court. — 
The  motion  being  overruled,  and  sentence  of  death  pro- 
nounced, the  prisoner  appealed. 

No  counsel  appeared  for  the  prisoner  in  this  court 

The  Attorney  Oeneral  for  the  State. 
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Deo.  1839   .  RuFFiN,  Chief  Justice.    With  deep  sorrow  we  have  penis* 

g         ed  the  statement  of  the  case  as  it  appeared  upon  the  evidence; 

Y.      and  we  cannot  surmise  a  ground  on  which  the  prisoner 

Hoover,  could  expect  o  venire  de  novo.    Indeed,  it  seems  to  us,  that 

the  case  was  left  hypothetically  to  the  jury,  much  more  ik- 

A  nutster    vourably  for  the  prisoner  than  the  circumstances  authorized. 

nay'  lawful- 

\y  punish  A  master  may  lawfully  punish  his  slave;  and  the  degree 
iDd'hede-™^^^^  in  general,  be  left  to  his  own  judgment  and  humanity, 
|ree  roust,  and  canuot  be  judicially  questioned,  ^tute  v.  Jttanru  2  Dev. 

mineral,    _         ^^_        «  ,  ,  ...  ,  . 

be  left  to  Rep.  263.  But  the  masters  authority  is  not  alt<^ther  un- 
jlldjr^t  limited.  He  must  not  kill.  There  is,  at  the  least,  this  re- 
and  hamaii-striction  upou  his  powcr.  he  must  stop  short  of  takinir  life. 

iiy,andGan-  '^  '^  *  "^ 

not  be  jndi-It  has  been  repeatedly  held,  that  independent  of  the  act  of 
quJtiioDcd.  1791,  the  killing  of  a  slave  may  amount  to  murder,  and  this 
Bat  the  ^^  includes  a  killing  by  the  master  as  well  as  that  by  a 
Kaiter/s  Stranger.  Slate  v.  tVilly  I  Dev.  &  Bat.  121 .  It  must  in* 
notaitcH  "deed  be  true,  in  the  nature  of  things,  that  a  killing  by  the 
liraUwi^  owner  may  be  extenuated  by  many  circumstances,  from 
He  mustnot  which  uo  palliation  could  be  derived  in  favour  of  a  stranger, 
dependent' But  it  is  almost  sclf-evidcnt  that  this  prisoner  can  claim  no 
i79Mhe  "^extenuation  of  his  guilt  below  the  highest  grade.  It  is,  per- 
kiiiing  a     haps,  sufficieut  merely  to  declare  that  to  be  the  opinion  of 

si&Te  may 

amount  to  the  Court,  without  undertaking  the  revolting  task  of  coUa- 
^MUh\i  ^^^S  ^^^  minutely  commenting  on  tho  horrid  enormities  de- 
■y'^ '"'      tailed  by  the  witnesses.    But  some  of  the  terms  used  in  lay- 

elufies  a  '  ' 

killing  by  ing  the  case  before  the  jury,  render  it  our  duty,  as  we  think, 
as^reirar'to  uotico  the  cifCumstaAces  somewhat  more  particularly. 

8;ranger.  Ifde^th  Unhappily  ensue  from  the  master's  chastisement 
It  must  in-^'^^^  slavc,  inflicted  apparently  with  a  good  intent,  for  lefor- 
c»eed  be     mation  or  example,  and  with  no  purpose  to  take  life,  or  to  put 

true,  in  the .    .      .  -        ,      ;  ,  •  ,      .   ,  ^     ,  . 

nature  of  it  in  jeopardy,  the  law  would  doubtless  tenderly  regard  ever7 
a  wfnng'bj  circumstance  which,  judging  from  the  conduct  generally  of 
ma  °b ""  masters  towards  slaves,  might  reasonably  be  supposed  to  have 
tenuared  bj  hurried  the  party  into  excess.  But  the  acts  imputed  to  this 
cum^nces,  unhappy  man  do  not  belong  to  a  state  of  civilization.  They 
Jj^™  JJ^lJ^are  barbarities  which  could  only  be  prompted  by  a  heart  m 
tion  could  which  every  humane  feeling  had  long  been  stifled;  and  ia- 
Id  &Yor  of  deed  there  can  scarcely  be  a  savage  of  the  wilderness  so  fe- 
a  itranger.  pocious  as  uot  to  shuddcr  at  the  recital  of  them.    Such  acts 
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cannot  be  fairly  attributed  to  an  intention  to  correct  or  to  Dec.  IS39 . 
chastise.    They  cannot,  therefore,  have  allowance,  as  being  "  ^^ 
the  exercise  of  an  authority  conferred  by  the  law  tor  the  pur-      y. 
poses  of  the  correction  of  the  slave,  or  of  keeping  the  slave  in  Hooter, 
due  subjection.    The  Court  is  at  a  loss  to  comprehend  how  - 
it  could  have  been  submitted  to  the  jary  that  they  might  find 
an  extenuation  from  provocation.    There  is  no  opening  for 
such  an  hypothesis.    There  was  no  evidence  oi  the  suppos- 
ed acts,  which,  it  was  thought,  might  be  provocations.    But 
if  they  had  been  proved,  this  Court  could  not  have  concurred      .  ' 
in  the  itistructions — ^given,  doubtless,  from  abundant  caution 
and  laudable  tenderness  of  life.    We  could  not  have  concur* 
red,  because  however  flagrant  tlie  provocation,  ihe  acts  of  the 
prisoner  were  not  perpetrated  in  sudden  heat  of  blood,  but 
must  have  flowed  from  a  .^ttled  and  malignant  pleasure  in 
inflicting  pain,  or  a  settled  and  malignant  insensibility  to  hu- 
man suflering.    There  was  none  of  that  brief  fury  to  which 
the  law  has  regard,  as  an  infirmity  of  our  nature.    On  the 
contrary,  without  ony  consideration  for  the  sex,  health  or 
strength  oi  the  deceased,  through  a  period  of  four  months,  in* 
eluding  the  latter  stages  of  pregnancy,  delivery,  and  recent 
recovery  therefrom,  by  a  series  of  cruelties  and  privations  in 
their  nature  unusual,  and  in  degree  excessive  beyond  the  car 

pacity  of  a  stout  frame  to  sustain,  the  prisoner  employed  him- 
self from  day  to  day  in  practising  grievous  tortures  upon  an 
enfeebled  female,  which  finally  wore  out  the  energies  of  na* 
ture  and  destroyed  life.  He  beat  her  with  clubs,  iron  chains, 
and  other  deadly  weapons,  time  after  time;  burnt  her;  inflict^ 
ed  stripes  over  and  often,  with  scoui^es,  which  literally  ex- 
coriated her  whole  body;  forced  her  out  to  work  in  inctem*- 
ent  seasons,  without  being  duly  clad;  provided  for  her  insuf- 
ficient food;  exacted  labour  beyond  her  strength,  and  wan- 
tonly beat  her  because  she  could  not  comply  with  his  requi- 
sitions. These  enormities,  besides  others  too  disgusting  to 
be  particularly  designated,  the  prisoner,  without  his  heart 
once  relenting  or  softening,  practised  from  the  first  of  De- 
cember until  the  latter  end  of  the  ensuing  March;  and  he  did 
not  relax  even  up  to  the  last  hours  of  his  victini's  existence. 
In  such  a  case,  surely,  we  do  not  speak  of  provocation;  for 
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.Dec.  1839 nothing  could  palliate  such  a  course  of  conduct.    Pnnish- 

g   ~     ment  thus  immoderate  and  unreasonable  in  the  measure,  the 

T.       continuance,  and  the  instruments,  accompanied  by  other  hard 

Hoo?«r«  usage  and  painful  privations  of  food,  clothmg  and  rest,  loses 

all  character  of  correction  in  foro  domestico,  and  denotes 

plainly  that  the  prisoner  must  have  contemplated  the  fatal 

termination,  which  was  the  natural  consequence  of  such  bar* 

barous  cruelties. 

In  such  a  case,  too,  we  think  it  incorrect  to  say  that  the  ju* 
ry  must  be  satisfied  the  prisoner  intended  to  kill  the  deceas- 
ed, before  he  could  be  properly  convicted.  It  is  ordinarily 
true,  that  an  actual  intent  to  kill  is  involved  in  the  idea  of 
murder.  But  it  is  not  always  so.  If  great  bodily  harm  be 
intended,  and  that  can  be  gathered  Irom  the  nature  of  the 
means  used  or  other  circumstances,  and  death  ensue,  the  par- 
ty will  be  guilty  of  murder,  although  he  may  not  have  in- 
tended death.  The  intent,  by  severe  and  protracted  cruel- 
ties and  torments,  to  inflict  grievous  and  dangerous  suffering, 
or,  in  other  words,  to  do  great  bodily  harm,  imports,  from  the 
means  and  manner  thereof,  a  disregard  of  conseqneuces;  and 
consequently,  the  party  is  justly  answerable  for  all  the  harm 
he  did«  although  he  did  not  specially  design  the  whole.  I 
HaleP.  0.440.    Fost.  219.    East  P.  0.  267. 

In  conclusion,  the  Court  is  obliged  to  say,  that  whatever 
error  crept  into  the  trial,  was  in  favour  of  the  prisoner;  and 
that  nothing  occurred  of  which  he  can  complain.  It  is  the 
opinion  of  this  Court  that  the  judgment  ought  not  to  be  re- 
versed; which  will  accordingly  be  certified  to  the  Superior 
Court,  that  further  proceedings  may  be  there  had  for  the 
cution  of  the  sentence  of  the  law  on  the  prisoner. 

P£a  Curiam.  Judgment  affirmed. 
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THE  STATE  tm.  JOHN  HARSHAW.  Dec.  1839 

A  payment  to  a  mother,  made  by  the  repated  father  of  her  baatard  child, 
in  full  satisfaction  for  ihe  maintenance  of  the  child,  may,  if  made  b^ 
fore  any  order  for  that  purpose,  very  properly  influence  the  court  in 
saying  what  further  sum  he  shall  pay,  if  it  shall  happen  that  the  child 
is  supported  by  her;  but  certainly  cannot  operate  as  a  bar  to  thepow. 
er  of  ihecoort,  to  make  whatever  order  in  the  premises,  the  mainter 
nance  of  the  child,  or  a  just  compensation  to  the  person  who  may 
have  maintained  the  child,  may  require. 

The  defendant  stood  charged  as  the  father  of  a  bastard 
child,  born  of  the  body  of  one  Cynthia  Clark,  and  gave  the 
usual  bond  in  the  County  Court  for  the  maintenance  of  the 
child.  At  April  term,  1838,  the  County  Court  made  an  or- 
der in  the  premises,  that  Harshaw  should  pay  into  court,  for 
the  support  of  the  ohild,  the  sum  of  $60,  in  the  following 
manner  namely:  $20  immediately;  $20  at  January,  1839; 
and  $20  at  July,  1839.  A  notice  was  served  on  him,  re- 
turnable to  July  Term,  1838,  to  shew  cause  why  execution 
should  not  issue  against  him  for  the  said  several  sums;  which, 
having  appeared,  he  opposed.  But  the  court  awarded  exe- 
tion,  and  he  appealed. 

In  the  Superior  Court,  at  Btirke,  on  the  last  circuit  before 
his  Honor  Judge  Pfarson,  the  defendant  offered  to  shew, 
that  before  the  County  Court  made  the  order,  he  paid  to  the 
mother  the  sum  of  $40,  and  took  her  receipt  therefor,  in  full 
satisfaction  of  all  claim  for  any  allowance  for  the  mainte- 
nance of  the  child;  and  insisted  that  he  was  thereby  protect- 
ed; and  that  the  County.  Court  had,  afterwards,  no  authority 
to  make  the  order  in  question.  But  his  Honor  was  of  a  dif- 
ferent opinion,  and  would  not  receive  evidence  of  the  al- 
leged accord  and  payment,  anterior  to  the  order;  and,  con- 
sequently, execution  was  awarded  for  the  sum  which  had 
become  payable  at  the  time  the  notice  was  issued^  The  de- 
fendant then  appealed  to  this  court. 

No  counsel  appeared  for  the  defendant  in  this  court. 
J%e  Attorney  General  for  the  State. 

Buffi  N  Chief  Justice,  after  stating  the  case  as  above,  pro- 
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Dec.  1839  ceeded  as  folllows:  The  position  taken  by  the  defendant, 

Q^^     rests  on  an  entire  mistake  of  the  law,  as  we  think.    It  sup- 

T.      poses  that  the  mother  of  a  bastard  child  may  deal  with  the 

Haishaw.  jjgjjj  ^  an.allowance  for  the  child's  maintenance,  as  being  a 
claim  of  her  own.  Bat  that  is  not  so.  The  bond  is  taken 
for  the  indemnity  of  the  county,  and  the  orders  are  made  for 
the  benefit  of  the  child,  or  of  such  person  as  the  court  may 
direct  the  money  to  be  paid  to,  either  for  the  past  or  prospec- 
tive maintenance.  The  order  of  the  court  in  favour  of  a 
particular  person,  is  the  sole  foundation  of  the  right  of  that 
person  to  the  money;  and  before  such  an  order,  no  person 
can  give  an  acquittance,  strictly  speaking,  for  the  maintenance 
of  the  child,  or  any  part  ot  it.  It  is  true,  that  ordinarily 
the  mother  keeps  the  child,  so  us  to  authorise  her  to  ask 
that  the  order  may  be  made  in  her  favour.  In  anticipation 
that  it  will  be  so  made,  it  is,  perhaps,  not  unfrequent  for  the 
father  voluntarily  to  make  to  the  mother  some  payment;  and 
in  cases  where  that  has  been  done,  it  may  very  properly  influ- 
ence the  court  in  saying  what  farther  sum  he  shall  pay  her,  if 
it  shall  happen  that  the  child  is  supported  by  her.  But  that  is 
the  only  effect  it  can  have;  and  that  may  be  repelled  by 
shewing,  (as  perhaps  is  also  not  unfrequent)  that  some  advan- 
tage was  taken  of  her,  as  by  getting  a  receipt  for  money  not 
actually  paid,  or  by  taking  from  her  an  acquittance  for  the 
whole  maintenance,  when  only  an  inconsiderable  and  inad- 
equate sum  was  paid.  It  certainly  cannot  operate  as  a  bar 
to  the  power  of  the  court  to  make  whatever  order  in  the 
premises  the  maintenance  of  the  child,  or  a  just  compensa- 
tion to  the  person  who  may  have  maintained  the  child,  may 
seem  to  the  court  to  require.  The  sums  to  be  allowed,  must 
necessarily  be  in  the  discretion  of  the  court,  within  the  pen- 
alty of  the  bond;  because  more  or  less  may  be  requisite,  ac- 
cording to  the  varying  prices  of  apparel  and  provisions,  and 
the  constitution  and  health  of  the  child.  The  atithority  of 
the  court  to  make  the  order  under  consideration,  cannot  be 
doubted;  and  we  see  nothing  to  induce  the  supposition  that  it 
was  not  discreetly  exercised  on  the  present  occasion,  though, 
if  it  were  not,  it  could  not  be  drawn  into  question  in  this 
form. 
Feb  Curiam.  Judgment  affirmed. 


r 
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THE  STATE  V9.  BENJAMIN  M.  ENLOE  et.  al.  Dec.  1839 


An  iodictment  for  a  conspiracy  to  destroy  a  warrant  in  the  name  of  the 
State,  issaed  against  a  defendant  on  a  criminal  charge,  and  a  recogni' 
zance  for  the  appearance  of  said  defendant  to  answer  sach  charge,  with 
tlie  intent  tliereby  to  impede  the  due  adminiatration  of  justice,  should 
positivelff  aver  the  facts  that  such  warrant  did  issue,  and  such  a  recogri« 
izance  was  acknowledged,  and  should  also  set  forth  so  much  of  the 
warrant  and  recognizance  as  is  necessary  to  shew  that  they  were  valid, 
and  therefore  the  destruction  of  them  might  be  prejudicial  to  the  ad- 
ministration of  justice.  Hence  if  the  warrant  and  recognizance  be 
mentioned  only  by  way  of  reference  and  recital;  and  it  be  not  stated 
with  any  precision  by  whom  the  warrant  was  issued,  nor  before  whom 
the  recognizance  was  taken;  and  if  the  substance  of  the  warrant  and 
recognizance  be  not  set  forth,  so  that  it  may  be  seen  whether  they  or 
either  of  them  had  legal  validity,  the  indictment  will  be  insufficient. 

At  Haywood,  on  tbelast  circuit,  before  his  honor  Judge 
Pearson,  the  defendants  were  tried  upon  the  following  bill 
of  indictment: 

<<  The  Jurors  for  the  State  upon  their  oath  present,  that 
Benjamin  M.  Enloe,  Alexander  Crisp  and  George  Souther- 
land,  all  late  of  &;c.,  on  d^c,  being  evil  disposed  persons,  and 
wickedly  devising  and  intending,  not  only  to  obstruct  the 
due  administration  of  the  criminal  law  of  the  State,  but  also 
to  prevent  the  laws  from  being  duly  enforced,  and  also  to  ex- 
onerate from  the  pains  and  penalties  by  the  laws  of  the  State 
made  and  provided  against,  and  inflicted  upon,  persons  guilty 
of  assault  and  battery,  on  &c.,  in  &c.,  with  force  and  arms 
did,  amongst  themselves,  conspire,  combine,  confederate  and 
agree  together,  wickedly  and  corruptly,  to  burn  and  destroy 
a  certain  State's  Warrant  against  the  said  Alexander  Crisp, 
and  recognizance  entered  into  by  him,  the  said  Alexander 
Crisp;  and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  da 
further  present  that  the  said  B.  M.  E.,  A.  C.  and  G.  S.  after- 
wards, to  wit,  on  &c.,  in  &c.,  in  pursuance  of,  and  according 
to,  the  said  conspiracy,  combination,  confederacy  and  agree- 
ment amongst  themselves,  had  as  aforesaid,  he  the  said  B. 
M.  E.,  being  then  and  there  a  deputy  sheriff  in  the  county 
aforesaid,  and  having  received  from  one  Jesse  C.  Cockerami 
a  Justice  of  the  Peace,  for  the  county  aforesaid,  a  certain 
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Dec.  ISZ9  State's  Warrant  ajrainst  the  aforesaid  A.  C,  for  an  assault 
g  J"  and  battery,  and  a  recoffnizunce  entered  into  by  the  said  A. 
V.  C,  for  his  appearance  at ^  the  Court  of  Pleas  and  Quarter 
Enloe  Sessions,  at  its  June  sessions,  in  the  year,  &c.,  to  answer  the 
aforesaid  char^^e  of  assault  and  battery:  And  the  Jurors  a* 
foresaid,  upon  their  oath  aforesaid,  do  further  present,  that  in 
further  pursuance  of  said  conspiracy,  connhihation,  confede- 
racy and  aorreemenf,  had  amons^t  thenr)selves,  the  said  B. 
M.  E.,  A.  ('.,  and  Gr  S.,  as  aforesaid,  he  the  said  B.  M.  K., 
did  not  brinor  and  deliver  the  aforesaid  State's  warrant  and 
recos:niaance  (o  the  pro])er  officer  of  the  Court  aforesaid,  as 
be  the  said  B.  M.  E.  had  promised  and  agreed  to  aud  with 
the  aforesaid  Jesse  C.  Cockeram,  Justice  of  the  Peace  as  afore- 
said, who  had  full  power  and  authority  to  take  said  recogni- 
zance as  aforesaid.  And  the  Jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  in  further  pursuance 
of  said  conspiracy,  combination,  confederation  and  agrre^ 
ment,  entered  into  as  aforesaid,  they  the  said  B.  M.  E.,  A.  C. 
and  G.  S.  did  then  and  there,  in  the  county  aforesaid,  with 
force  and  arms,  in  the  county  aforesaid,  destroy  and  hum  the 
said  State's  Warrnnt  and  recoofuizance  aforesaid,  in  obstruc- 
tion of  ih^  public  justice,  of  the  laws  of  the  State,  to  the  per- 
version of  the  due  administration  of  public  justice,  to  the 
great  damag^e  of  all  the  good  citizens  of  the  Slate,  to  the  evil 
example  of  all  others  in  like  case  oflfending,  and  against  the 
peace  and  diornity  of  the  State. 

"And  the  Jurors  aforesaid  do  further  present,  that  Benjamin 
M.  Eoloe,  Alexander  Crisp  and  Georjje  Southerland,  all  late 
of&c,  on  &c.,  with  force  and  arms  in  Sec,  did  conspire, 
cotnbine,  confeder.ite  and  agrree  tojofether,  to  burn  and  destroy 
a  certain  State's  Warrr.ut  against  the  aforesaid  A.  C,  charg- 
insr  him  with  the  oflfence  of  an  assault  and  battery,  and  a  re- 
cosfnizance  entered  into  by  the  said  A.  C,  to  appear  at  the 
June  Sessions  of  Haywood  County  Court  of  Pleas  and  Quar- 
ter Sessions  to  answer  said  charge  of  the  State  aforesaid,  in 
the  year  aforesaid,  to  the  great  contempt  of  the  laws  of  the 
'  State,  in  obstruction  of  the  due  administration  of  the  public 
justice,  to  the  srreat  damage  of  the  good  citizens  of  the  State 
to  the  evil  example  of  all  others  in  like  case  offending,  and 
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against  (be  peace  and  dignity  of  the  State.    And  the  jurors  Deo.  1839 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that     "_^ 

B.  M.  E.,  A.  C.  and  G.  S.  all  late  of  &c.y  on  &c.,  with  force      y. 
and.  arms,  in  d&c,  did  conspire,  combine,  confederate  and  a-    Enloe 
gree  together  amongst  themselves  to  prevent  the  aforesaid  A.    ^  ^' 

C.  from  being  prosecuted  for  the  offence  of  an  assault  and 
battery,  after  he,  the  said  A.  C,  had  been  bound  to  Court  by 
one  Jesse  C.  Cockeram,  a  Justice  of  the  Peace  for  said  coun- 
ty, and  did  then  and  thei^  procure  to  be  burnt  and  destroyed 
the  proceedings  pertaining  to  the  guilt  of  the  aforesaid  A.  C, 
in  violation  of  the  laws  of  the  State,  to  the  great  damage  of 
the  said  Jesse  C.  Cockeram,  in  obstruction  of  the  due  and  im- 
partial administration  of  the  criminal  laws  of  the  State,  to 
the  evil  example  of  all  others  in  like  case  offending,  and  a* 
gainst  the  peace  and  dignity  of  the  State.  And  the  Jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
R  M.  E.,  A.  C,  and  G.  S.,  all  late  of  &c.,  on  &c.,  with  force 
and  armsy  in  &c.,  did  conspire,  combine,  confederate  and 
agree  together  amongst  themselves,  to  bum  and  destroy  a 
certain  recognizance  entered  into  by  the  said  A.  C.  and 
Charles  Levin,  for  the  appearance  of  the  said  A.  C,  to  an- 
swer a  charge  of  the  State  against  him  for  an  assault  and 
battery,  to  the  great  damages  of  the  Justices  of  the  Peace  of 
the  County  of  Haywood,  as  well  as  the  State  of  North  Caro- 
lina, and  in  contempt  of  the  laws  of  the  State,  to  thetevil  ex- 
ample of  all  others  in  like  case  offending,  and  against  the 
peace  and  dignity  of  the  State.'' 

On  the  trial,  after  the  jury  were  impannelled,  and  before 
^any  witness  was  examined  by  the  Solicitor  for  the  State,  the 
defendants'  counsel  objected  to  the  reception  of  any  evidence 
on  the  part  of  the  State,  upon  the  ground  that  the  indictment 
was  so  vague  and  uncertain  that  no  evidence  could  be  rele- 
vant; but  His  Honor  considered  this  objection  irregular,  and 
that  the  proper  mode  was  a  motion  to  quash  the  indictment; 
and  directed  the  Solicitor  to  proceed.  After  the  evidence  on 
the  part  of  the  State  had  been  gone  through,  the  defendants 
offered  to  prove  that  before  the  papers  were  burnt,  the  magis- 
trate, Cockeram,  had  been  consulted,  and  agreed  that  if  the 
parties  concluded  to  settle  the  matteri  the  papers  might  be 
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State 

V. 


Dec.  1839  destroyed.    This  evidence  was  objected  to  by  the  Solicitor 
and  rejected  by  the  Court,  upon  the  gcound^that  though  it 
might  be  a  circumstance  in  mitigation  of  the  punishment,  it 
'^^^    furnished  no  legal  excuse  or  justification. 

The  defendants  were  found  guilty,  and  moved  in  arrest  of 
the  judgment;  which  motion  was  sustained  by  the  Court,  and 
the  judgment  arrested;  whereupon  the  Solicitor,  Guinn,  ap- 
pealed. 

The  Attorney  General  for  the  State. 
Clingmcui  for  the  defendants. 

Gaston,  Jud^.  We  concur  with  the  Court  below  in  the 
opinion  that  the  indictment  in  this  case  is  too  defective  to  war- 
rant any  judgment  upon  it. 

Without  entering  into  a  critical  examination  of  the  lan- 
guage of  the  indictment,  it  will  be'enough  to  notice  what  we 
deem  its  substantial  defects.  The  offence  attempted  to  be 
set  forth  in  each  count,  is  a  conspiracy  to  destroy  a  warrant 
in  the  name  of  the  State  issued  against  one  of  the  defendants, 
(Crisp,)  on  a  charge  of  assault  and  battery,  and  a  recognizance 
for  the  appearance  of  said  defendant  to  answer  that  charge, 
with  the  intent  thereby  to  impede  the  due  administration  of 
justice.  Now,  it  seems  to  us  essential  that  the  indictment 
should  positively  aver  the  facts  that  such  warrant  did  issue, 
and  such  a  recognizance  was  acknowledged,  and  should  also 
set  forth  so  much  of  the  warrant  and  recognizance  as  is  ne- 
cessary to  shew  that  they  were  valid,  and  therefore  the  de- 
struction of  them  might  be  prejudicial  to  the  administration 
of  justice.  All  the  facts  and  circumstances  which  constitute* 
a  crime  must  be  distinctly  charged  in  the  indictment,  so  that 
it  may  be  seen  that  the  indictors  have  not  gone  upon  insuffi- 
cient  premises,  and  that  the  Court,  after  the  matters  charged 
are  found  or  confessed  to  be  true,  may  pronounce,  as  a  legal 
result  therefrom,  that  a  crime  has  been  committed.  In  nei- 
ther of  the  counts  of  this  indictment  is  it  charged  as  a  fact, 
that  a  warrant  to  arrest  Crisp  on  a  charge  of  assault  and  bat- 
tery, did  issue— nor  that  the  said  Crisp  entfired  into  a  re^ 
cognizance  for  his  appearance  to  answer  to  said  charge.  The 
warrant  and  recognizance  are  mentioned  only  by  way  of  ref- 
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erence  or  recital.    Nor  is  it  stated  with  any  approach  to  pre-  Dee.  1839 
cision,  by  whom  the  warrant  was  issued,  nor  before  whom 
the  recognizance  was  taken — ^nor  is  the  substance  of  the  war- 
rant and  recognizance  set  forth — so  that  it  may  be  seen 
whether  they  or  either  of  them  had  legal  validity. 

As  the  appeal  is  at  the  instance  of  the  State,  because  of  sup- 
posed error  in  arresting  the  judgmenty  and  we  are  of  opinion 
that  the  alleged  error  does  not  exist,  we  do  not  enter  into  the 
consideration  of  the  question  of  evidence  raised  by  the  de- 
fendants upon  the  trial.  Had  we  differed  from  the  Court  be- 
low upon  the  propriety  of  arresting  the  judgment,  then  this 
question  would  have  been  open  to  the  defendants  upon  the 
record. 

This  decision  is  to  be  certified  to  the  Superior  Court  of 
Haywood  as  the  law  directs. 

Pj^e  Cvbiam.  Judgment  to  be  aflirmed. 
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Dee.  1839  THE  STATE  w.  ASA  EDNEY. 

The  obligation  of  a  rocogniaanco  entered  into  by  a  party  before  a  tingle 
magistrate  to  appear  and  answer  a  ertminel  charge,  does  not  depend 
upon  the  enqoixy  whether  the  eoart  before  which  the  party  is  reqnii- 
ed  to  appear,  has  jarisdiction  of  the  particular  crime  charged;  but  up- 
on the  duty  and  power  of  the  magistrate  to  examine  and  admit  soc'^ 
party  to  bail.  Hence,  under  the  act  of  1715,  1  Rev.  Stat.  ch.  35* 
sec.  1,  prescribing  the  duty  and  powers  of  magistrates  out  of  .court,  in 
examining  criminals  and  taking  bail,  a  recognisance  taken  for  the  ap^ 
pearance  of  a  party  at  the  County  Court  is  good,  and,  if  the  party 
fail  to  appear,  according  to  the  condition  of  his  obligation,  may  be 
enforced,  although  the  offence  charged  is  cognizable  only  in  the  Su- 
perior Court. 

The  words  of  the  act  of  1715,  prescribing  that  the  magistrate  shall  take 
recognisances  from  the  informer  and  witnesses,  to  appear  at  tiie  next 
court  <*whera  the  matter  is  cognizable,'*  and  that  the  reeogniiances 
shall  be  returned  into  the  office  of  the  <'the  court,  wherein  the  matter 
is  to  be  tried,"  are  merely  directory  as  to  the  time  and  place  «f  re. 
turning  the  proceedings,  so  that  they  may  be  acted  on  speedily  and 
efficiently,  for  the  adrantage  of  each  side.  They  mean  only,  that  the 
return  shall  be  made  to  the  next  term  of  the  court,  in  which,  according  to 
the  recognizance,  the  party  is  to  appear,  so  that  the  party  shall  not  be 
required  to  appear  at  one  term,  or  in  one  court,  and  the  recognlcance  be 
returned  to  a  subsequent  term,  or  to  a  different  court 

The  defecdant  acknowledged  a  recognizance  before  a  Jus- 
tice of  the  Peace  for  Buncombe  county,  in  the  sum  of  $100, 
to  be  void  on  condition  that  a  certain  negro  slave,  called 
George,  should  make  his  personal  appearance  at  the  next 
term  of  the  Court  of  Pleas  and  duarter  Sessions,  to  be  held 
for  the  county  of  Buncombe,  at  &c.,  on  &c.,  then  and  there 
to  answer  to  a  charge  of  the  State,  and  not  depart  thence  with- 
out leave  of  the  said  Court.  The  slave  failed  to  appear,  and 
the  failure  being  recorded,  a  scire  facicts  issued  to  enforce 
the  forfeiture  of  the  recognizance.  The  defendant  pleaded 
nul  tiel  record,  and  a  special  plea  that  the  slave  was  chai^ged 
with  the  crime  of  burglary,  and  that  the  said  County  Court 
had  not  jurisdiction  thereof,  but  only  the  Superior  Court  for 
the  County  of  Buncombe,  and  by  reason  thereof  that  the  re- 
cognizance was  void.  After  a  decision  against  him  in  the 
County  Court,  the  defendant  appealed  to  the  Superior  Court; 
and  on  the  trial  there,  on  the  last  circuit,  before  his  honor 
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Judge  Pearson,  he  relied  on  the  single  point,  that,  Ibr  the  De«.  I8d€ 
leason  set  forth  in  the  special  plea,  the  jostice  of  the  peace  "^ — '^ 
could  not  take  the  recognizance,  and  that  the  same  was  yoid.       r. 
In  support  of  the  plea  he  gave  in  evidence  the  warrant  on  Edaey. 
which  the  slave  was  arrested,  which  charged  him  with  <<  be^ 
ing  concerned  in  breaking  into  the  smoke-house  of  James 
Kincard,  in  the  ni{^t  time,  and  taking  a  quantity  of  pickled 
pork.''    Bat  the  Court  was  of  opinion  that  the  recognizance 
was  valid  and  sufficient  in  law,  and  theie  was  consequently 
a  judgment  for  the  State,  and  the  defendant  appealed. 

No  counsel  appeared  for  the  defendant  in  this  Court. 
The  Attorney  General  for  the  State. 

RuTFiN,  Chief  Justice,  after  stating  the  case  as  above,  pro- 
ceeded as  follows:  It  may  be  remarked  in  the  first  place,  that 
there  was  no  evidence  to  sustain  the  plea  that  the  chaige  was 
one  of  burglary,  so  as  not  to  be,  for  that  reason,  within  the 
jurisdiction  of  the  County  Court.  The  condition  of  the  re- 
cognizance does  not  so  express;  and  the  warrant  falls  short  of 
making  a  case  of  burglary,  by  omitting  several  of  its  essential 
requisites,  as,  for  example,  that  the  breaking  was  into  the 
dwelling  house,  or  that  the  smoke  house  was  a  part  of  the 
dwelling  house,  or  within  the  curtilage.  But  supposing  this 
to  have  been  otherwise,  it  is  quite  clear,  we  think,  that  the 
defendant's  objection  is  unfounded  in  law. 

The  obligation  of  the  recognizance  does  not  depend  upon 
the  enquiry  whether  the  Court,  before  which  the  party  is  re- 
quired to  appear,  has  jurisdiction  of  a  particular  crime  charg- 
ed against  the  party,  but  upon  the  duty  and  power  of  the  ma- 
gistrate to  examine  and  admit  such  party  to  bail.  By  the 
act  of  1716, 1  Rev.  Stat.  ch.  35,  sec.  1,  the  duty  of  examina- 
tion by  a  magistrate  before  commitment  is  enjoined;  and  it  is 
further  prescribed,  that  the  nmgistrate  shall  admit  the  party 
to  bail,  if  bailable.  The  mode  of  letting  to  bail  is  not  speci* 
fied;  but  it  must  be  inferred  that  such  method  was  meant  as 
was  authorized  by  antecedent  laws,  or  such  as  might  subse* 
quently  be  enacted.  This  certainly  includes  a  recognizance 
acknowledged  before  a  justice  of  the  peace  and  by  him  return^ 
ed  into  a  common  law  court  of  record  and  there  enrolled,  as 
enacted  by  ancient  statutes  and  practised  almost  immemorial- 


380  IN  THE  SUPREME  COURT 

^^'  ^^^  ly.  A  justice  of  the  peace  has,  unquestionably,  the  power  to 
^^^  take  recoguizances  for  the  appearance  of  persons,  generally, 
V.  to  answer  for  any  criminal  matter.  But  it  is  said  that  if  the 
^*  court  cannot  take  an  indictment  for  the  offence  chained,  or 
try  the  same^  the  party's  appearance  in  that  court  is  nugatory, 
and  therefore  the  recognizance  must  be  inofficious.  We  think 
otherwise;  for  if  that  court  may  not  try  and  punish  the  ac- 
cused, it  may,  at  least,  examine  further  into  the  case,  so  as  to 
ascertain  what  court  has  the  jurisdiction  to  try  and  punish, 
and  may  commit  or  bind  the  party  over  to  answer  in  that 
Court  It  is  often  a  nice  point  to  determine  what  court  has 
jurisdiction.  The  duty  of  judging  correctly  on  that  point  is 
not  imposed  on  the  magistrate,  in  the  first  instance,  so  impe- 
ratively as  to  make  his  mistake  on  it  a  justification  of  the  ac- 
cused for  disregarding  his  recognizance,  and  by  so  doing, 
elude  the  service  of  other  process  and  escape  punishment  al- 
together. The  recognizance  obliges  the  party  to  appear  ac- 
cording to  it,  in  order  that  the  public  justice  may  not  be  de- 
feated; and  that  if  he  was  bound  at  first  to  an  improper 
court,  he  may  be  sent  to  the  proper  court,  there  to  have  his 
guilt  or  innocence  duly  and  fully  enquired  of.  It  is  true, 
the  act  of  1715  says  that  the  magistrate  shall  take  recogni- 
zances from  the  informer  and  witnesses,  to  appear  at  the  next 
court,  '<  where  the  matter  is  cognizable,''  and  that  the  recogn- 
izances shall  be  returned  into  the  office  of  ^  the  court,  where- 
in the  matter  is  to  be  tried;"  and  upon  those  provisions  this 
objection  is  partly  founded.  But  we  think  the  act  in  that 
part  of  it  is  merely  directory  as  to  the  time  and  place  of  re- 
turning the  proceedings,  so  that  they  may  be  acted  on  speed- 
ily and  efficiently,  for  the  advantage  of  each  side.  It  means 
only,  that  the  return  shall  be  made  to  the  next  term  of  the 
court,  in  which,  according  to  the  recognizance,  the  party  is 
to  appear;  so  that  the  party  shall  not  be  required  to  appear  at 
one  term  or  in  one  court,  and  the  recognizance  be  returned 
to  a  subsequent  term  or  to  a  different  court.  The  point  made 
in  this  case  is  not  at  all  within  the  purview  of  the  act;  and 
we  are  not  awaie  of  any  case  and  do  not  perceive  any  reason 
to  support  it. 

Per  Curiam.  Judgment  affirmed. 
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DEN  ON  DEM.  of  JOHN  HARDIN  w.  FRANCIS  BEATY  and  Dec.  1839 

DOWELL  HOGUE.  — 

If  t&  action  of  ejectment  be,  with  the  consent  of  the  parties,  by  a  rale  of 
court,  referred  to  certain  arbitrators,  and  they  make  an  award  that  the 
defendant  was  gailty  of  the  trespass  and  ejectment,  and  shall  pay  . 
nominal  damages  Smd  costs,  npon  which  a  judgment  is  rendered  ac* 
cordingly,  and  the  platntiff's  lessor  put  into  possession  of  the  term 
by  a  writ  for  that  purpose,  the  defendant  is  not  estopped  by  such  a*  * 
ward  and  judgment  from  afterwards  setting  up  title  to  the  premises; 
because,  in  the  action  of  ejectment,  the  right  to  the  land  is  not  put  in 
issne  and  determined,  and  a  reference  of  the  suit  by  a  rule  of  court  to 
aibitrators,  chosen  by  the  parties,  cannot  bring  before  them  more  than 
was  in  issue  before  the  oonit. 

Ejectment  tried  at  Rutherford,  on  the  last  circuit,  before 
his  hoaor  Judge  Pearson. 

The  defendant  Beatty,  admitted  that  he  was  in  possession 
of  the  premises,  as  the  tenant  of  the  other  defendant  Hogue^ 
who  was  admitted  to  defend  as  landlord.  The  lessor  of  the 
plaintiff,  and  the  defendant  Hogue,  both  claimed  under  sher- 
iff's deeds,  made  upon  sales,  under  executions  against  Fran^ 
cis  Beaty,  but  the  deed  under  which  Hardin,  the  plaintifi^s 
lessor  claimed,  was,  prior  to  that,  to  one  Adam  Beaty,  under 
which  the  defendant  Hogue  claimed.  It  was  contended  how- 
ever, by  the  latter,  that  Hardin  was  estopped  from  setting  up 
title  against  him,  because  his  grantor,  after  the  sheriff's  sale 
under  which  he  claimed,  had  brought  an  action  of  ejectment  • 
against  Hardin,  which  by  a  rule  of  court  was  referred  to  cer- 
tain arbitrators,  who  made  their  award  that  the  said  Hardin 
was  guilty  of  the  trespass  and  ejectment,  and  that  he  should 
pay  six  and  a  quarter  cents  damage,  and  costs,  which  award 
being  returned  to  court,  and  judgment  rendered  pursuant 
thereto,  a  writ  of  possession  was  issued,  and  the  defendant, 
Hogue's  grantor,  put  into  possession.  His  Honor  intimated 
an  opinion,  "that  when  an  action  of  ejectment  was  decided 
by  arbitration,  it  differed  from  a  case  decided  in  the  usual 
way,  and  the  parties  and  their  privies  Were  concluded  from 
disputing  the  title  afterwards."  The  plaintiff's  lessor,  in  sub- 
missioQ  to  this  opinion,  suffered  a  nonsuit  and  appealed* 
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Dee.  1839     No  counsel  appealed  for  the  lessor  of  the  plaintiff  in  this 
~  coart. 

Ilea  00 

dom.  of      Hoke  for  the  defendant 

Hardin, 

▼•  Gabton,  Judsfe.    We  do  not  concur  in  the  opinion  that 

Hogae.  ^®  lessor  of  the  plaintiff  is  concluded  by  the  award,  or  the 
judgment  thereon,  from  setting  up  title  to  the  premises  des- 
cribed in  the  declaration.  That  opinion,  was.  no  doubt, 
founded  upon  the  doctrine  sanctioned  in  the  case  ot  Doe  on 
demise,  Morris  and  others  v.  Rosser — 3rd  East.  15,  which 
has  been  followed  out  by  other  adjudications  of  respectable 
courts,  and  is  recc^ised  in  elementary  treatises  of  great 
general  correctness.  It  is  not  necessary  for  us  to  examine 
whether  this  doctrine  is  a  part  of  the  law  of  this  State,  be- 
cause we  believe,  that  correctly  understood,  it  does  not  ap- 
ply to  the  case  before  ns.  In  the  leading  case  above  refer- 
red to,  it  was  decided  that  where  the  lessor  of  the  plaintiff 
and  the  defendant  in  ejectment  had  before  submitt^  their 
risfht  to  the  land  to  the  decision  of  an  arbitrator  who  had 
awarded  in  favour  of  the  lessor,  the  award  concludes  the  de- 
fendant from  disputing  the  lessor's  title  in  an  action  oi  eject- 
ment; for,  although,  say  the  court,  <<tl]e  award  cannot  have 
the  operation  ot  conveying  the  land,  yet  there  is  no  reason 
why  the  defendant  may  not  conclude  himself  by  his  ovra  a- 
greement,  from  disputing  the  title  of  the  lessor  in  ejectment. 
The  parties  consented  that  the  awaM  of  the  arbitrator,  cho- 
sen by  themselves,  should  be  conclusive  as  to  the  right  to 
the  land  in  controversy  between  them,  and  this  is  sufficient 
to  bind  them  in  an  action  of  ejectment."  To  bring  the  a- 
ward  in  question,  within  the  operation  of  the  principles  thus 
asserted,  it  must  appear  that  the  parties  had  consented  that 
the  award  of  the  arbitrators  should  be  conclusive  as  to  the 
right  to  the  land,  and  that  the  arbitrators  had  definitively- 
adjudged  in  whom  was  the  right.  To  us  it  seems  that  nei- 
ther of  these  is  shewn  here.  The  submission  and  the  award 
are  of  record;  and  by  that  record  it  appears  that  heretofore  aa 
action  of  ejectment  for  the  same  land  had  been  instituted  on 
the  demise  of  one  Adam  Beatty,  under  whom  the  defendant, 
Hogue,  claims  as  purchaser;  that  to  this  action  Hardin,  the 
lessor  of  the  now  plaintiff,  was  admitted  a  defendant,  upon 
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entering  into  the  common  rule  and  pleading  not  goilty;  that  Dec.  1839 
under  a  rule  of  Court,  by  consent  of  the  parties,  there  was  a  ~ 
reference  to  certain  referees  or  arbitrators;  that  they  returned  dem.  of 
an  award  finding  Hardin  guilty  of  the  trespass,  and  assess-    Hardin 
ing  the  plaintiff  damages  to  6  1-4  cents  and  costs;  and  that^^^^p  ^^^ 
a  judgment  was  rendered  by  the  Court  pursuant  to  this  Hogae. 
award.    The  submission  therefore  embraced  the  matter,  and 
that  only,  which  the  pleadings  of  the  parties  brought  into 
contestation  before  the  Court — and  the  award  of  the  arbitra- 
tors decided  and  professed  to  decide  no  more  than  would  be 
decided  by  a  judgment  of  the  Court,  that  the  plain  tiff  should 
recover  dama$;es  and  costs  for  the  trespass  complained  of. 
Now  it  is  perfectly  settled  that  the  pleadings  in  an  action  of 
ejectment  do  not  put  directly  in  issue  the  right  to  the  land; 
and  a  judgment  in  favour  of  the  plaintiff,  which  always  in- 
cludes damages  and  costs  and  generally  also  a  recovery  of 
his  term,  does  not  determine  the  right  to  the  land.    We  are 
therefore  unable  to  perceive  how  a  mere  reference  of  a  con- 
troversy pending  before  the  regular  tribunal  of  justice,  to  one 
chosen  by  the  parties,  can  bring  before  the  latter  more  than 
was  in  issue  in  the  former — or  how  a  judgment  of  the  latter 
thereupon  can  have  a  more  extensive  effect  than  the  same  « 

judgment  would  have  had,  if  rendered  in  the  former.  The 
submission  and  the  award  must  be  explained  by  the  nature 
of  the  action;  and  "  every  estoppel,  because  it  concludeth  a 
man  to  allege  the  truth,  must  be  certain  to  every  intent,  and 
is  not  to  be  taken  by  argument  or  inference."  Co.  Lit.  362  b. 
The  judgment  of  the  Superior  Court  must  be  reversed,  and 
a  venire  de  novo  awarded. 

Per  Curiam.  Judgment  reversed. 
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Dec.  1839  THE  STATE  m*  SAMUEL  POOR. 


To  the  levy  of  a  writ  upon  personal  property — whether  a  writ  of  attach- 
ment or  of  execution — the  law  requires  a  seizure.  If,  in  the  nature  of 
the  thing;,  actual  aeizdre  be  impossible,  then  some  notorious  act  as 
nearly  equivalent  to  actual  seizure  as  practicable,  must  be  snbstitnied  for 
it.  Hence,  in  levying  upon  a  growing  crop,  the  officer  roust  go  to  the 
premises,  and  there  announce  that  he  seizes  the  crop  to  answer  theeX' 
igency  of  his  writ. 

« 

This  was  an  indictment  containing  two  counts — the  first 
for  an  assault  on  Joshua  Cranor,  as  deputy  sberifT,  in  the  due 
execution  of  his  office;  and  the  second  for  a  simple  assault 
and  battery,  tried  before  his  honor  Judge  Bailst,  on  the  last 
circuit,  at  Guilford.    On  the  trial  it  was  proved  that  one  Al- 
fred Short,  a  constable,  had  in  his  hands  an  attachment  a- 
gainst  the  property  of  one  Thomas  Poor,  a  brother  of  the  de- 
fendant, issued  on  the  20th  of  August,  1838,  by  a  justice  of 
the  peace,  for  $29,  made  returnable  to  Guilford  County 
Court,  on  the  3rd  Monday  of  November  thereafter;  Ufwn 
which  attachment  he  endorsed  "  levied  on  a  field  of  growing 
corn  of  Thomas  Poor."    This  endorsement  was  made  about 
12  o'clock  of  the  day  on  which  the  attachment  issued,  by  the 
officer,  without  going  upon  or  near  the  premises  where  the 
corn  was  growing;  and  on  the  same  day  he  returned  the 
proceedings  before  a  justice  of  the  peace,  who  entered  up  a 
conditional  judgment;  and  at  the  expiration  of  thirty  days, 
the  officer  obtained  a  final  judgment  and  an  order  of  sale,  and 
advertised  the  sale  to  take  place  on  the  15th  of  October  there* 
after.    It  was  proved  further  that  another  attachment  for 
$150,  issued  on  t!ie20th  of  August,  returnable  to  November 
County  Court  of  Guilford  county,  which  was  on  that  day 
placed  in  the  hands  of  Joshua  Cranor,  who  went  to  the  same 
corn-field,  as  deputy  sheriff,  and  levied  on  the  corn  about 
night,  or  a  little  after  dark  of  the  same  day.    It  was  also 
proved  that  early  in  October  the  defendant  applied  to  Short, 
the  constable,  for  leave  to  gather  the  corn  for  him,  and  that 
the  constable  authorized  him  and  one  Samuel  Irvin  to  gather 
it:  that  on  the  10th  of  October,   when  Joshua  Cranor,  the 
deputy  sheriff,  was  in  the  act  of  entering  the  field  with  a 
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vrngon,  for  the  purpose  of  g^athering  the  corn,  he  was  resist-  Dec.  1839 
ed  and  assaulted  by  the  defendant.  ""; 

His  Honor  charged  the  jury  that  the  levy  made  by  Short,       v. 
Ihe  constable,  by  virtue  of  the  attachment  in  his  hands,  was     Poor, 
insufficient  to  attach  the  property,  and  that  the  defendant  de- 
rived no  authority  from  the  said  officer  to  resist  Cranor,  the 
deputy  sheriff.    The  defendant  was  convicted  and  sentenced 
to  pay  a  fine,  and  appealed. 

fV.  A.  Graham  for  the  defendant. 
Tiie  Attorney  General  for  the  State. 

Gaston,  Judge.  We  think  that  it  was  correctly  held  by 
His  Honor  that  the  constable  by  indorsing  on  the  writ  of  at< 
tachment  in  the  manner  set  forth  in  the  case,  that  he  had  le- 
vied on  the  growing  crop  of  the  defendant  in  the  attachment, 
did  not  acquire  the  legal  possession  thereof.  To  the  levy  of 
a  writ  upon  personal  property — whether  a  writ  of  attach-' 
ment  or  of  execution— the  law  requires  a  seizure.  If,  in  the 
natun  of  the  thing,  actual  seizure  be  impossible,  then  some 
notorious  act  as  nearly  equivalent  to  actual  seizure  as  prac- 
ticable, must  be  substituted  for  it.  The  least  that  can  be  re- 
quired ia  the  levy  on  a  growing  crop  is,  that  the  o$cer 
should  go  the  premises,  and  there  announce  that  he  seizes 
the  same  to  answer  to  the  exigency  of  his  wiit.  To  allow 
the  possession  and  property  to  be  transferred  without  a  seizure 
— or  other  equivalent  act — would  be  ta  violate  principle  and 
to  lead  in  practice  to  mischievous  results. 

This  decision  must  be  certified  to  the  Superior  Court  of 
Law  for  the  County  of  Guilford,  with  directions  to  proceed 
to  judgment  and  sentence  agreeably  thereto,  and  to  the  laws 
of  the  State. 

Per  Curiam.  Judgment  to  be  affirmed. 
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Dec.  1839  DEN    ON   DEM.  of  WILLIAM    PENTLAND   vm.   JACOB   B. 
STEWART. 

A  sheriff's  deed  for  land,  sold  fo/  taxes,  is  not  sufficient  to  deprive  the 
owner  of  his  land,  without  shewing  farther  the  aothority  of  the  sher- 
iff to  sell,  by  proving  that  the  taxes  for  which  the  sale  was  made, 
were  dae. 

Ejectment,  tried  at  Haywood,  on  the  last  circuit,  before 
his  Honor  Judge  Pearson. 

The  lessor  of  the  plaintiff,  shewed  that  the  land  in  contro- 
versy had  been  patented;  and  then  gave  in  evidence  a  sher- 
iff's deed  to  himself,  setting  forth  that  he,  the  sheriff,  sold  the 
land  for  the  tax  due  for  the  year  1833,  amounting  to  31  1-4 
cents,  and  for  charges.  He  also  proved  the  defendant  to  be 
in  possession.  The  defence  relied  upon,  was,  that  the  plain- 
tiff's lessor  had  not  proved  that  the  tax  of  1S33  was  due. — 
His  Honor,  intimated  an  opinion,  that  the  plaintiff's  lessor 
was  required  to  prove  that  the  tax  of  1833  was  due,  for  the 
purpose  of  shewing  that  the  sheriff  had  power  to  make  the 
sale.  Upon  this  intimation,  the  lessor  of  the  plaintiff  sub- 
mitted to  a  nonsuit,  and  appealed. 

No  counsel  appeared  for  either  party  in  this  court. 

Daniel,  Judge,  after  stating  the  case,  proceeded  as  fol- 
lows: In  ordinary  cases,  where  a  party  claims  under  a  sher- 
iff, he  is  confipelled  to  produce  a  judgment  and  execution  a- 
gainst  the  debtor,  as  well  as  the  Sheriff's  deed.  If  the  own- 
er of  the  land,  was  indebted  for  the  taxe«,  the  lessor  of  the 
plaintiff  hod  it  in  his  power  to  shew  that  fact  from  the  re- 
cords of  the  court.  The  law  requires  all  persons  to  list  with 
the  justice  their  taxable  property.  If  an  owner  of  land 
neglects  to  attend  the  justice,  and  give  in  his  list,  the  justice 
is  directed  to  appoint  a  freeholder  in  the  neighborhood,  to 
value  the  land  on  oath;  and  the  freeholder  is  to  return  the 
valuation  to  the  justice,  who  adds  it  to  his  list,  and  returns 
it  into  the  County  Court.  In  case  of  the  failure  of  the  own- 
er and  the  magistrate,  it  then  is  the  duty  of  the  sheriff,  with- 
in the  time  prescribed  for  collecting  the  taxes,  to  summon  a 
freeholder  to  value  the  land  on  oath.     A  fair  transcript  of 
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such  valuation  the  freeholder  is  directed  to  send  to  the  clerk  Dec.  1839 
of  the  County  Court,  before  the  next  succeeding  court;  and  „  ,  ,. 
the  clerk  shall  incorporate  the  return  with  those  made  by  y. 
the  justice.  And  the  freeholder  is  also  to  deliver  to  the  sher-  ^^^^'t. 
iff  another  transcript  of  the  same.  The  tax  lists  thus  return- 
ed, are  directed  to  be  recorded  by  the  clerk.  These  records,  as 
it  seems  to  us,  are  in  the  nature  of  judgments  against  each  in- 
dividual on  the  litfts.  for  the  sums  respectively  set  against 
their  names.  TVithin  thirty  days  after  the  court  to  which 
the  lists  are  returned,  the  clerk  is  to  deliver  a  copy  of  the 
lists  to  the  sheriff,  and  be  is  to  collect  the  taxes  due,  by  dis- 
tress and  sale,  or  otherwise.  The  certified  copies  of  the  tax 
lists,  delivered  by  the  clerk  to  the  sheriff,  are,  in  law,  bis  war- 
rants of  distress,  or  executions  aigainst  the  property  of  each 
individual  for  the  satisfaction  of  the  money  due  on  them. — 
If  there  is  no  personal  property  to  be  found,  the  sheriff  is  to 
distrain  the  land,  and  after  advertising  the  same,  as  the  law 
directs,  and  also  performing  the  duties  prescribed  by  the  act 
of  1819,  1  Rev.  Stat.  ch.  102,  sec.  52  and  53,  he  will  sell 
the  same,  or  so  much  thereof  as  shall  be  sufficient  for  the 
payment  of  the  taxes  due,  and  the  costs  of  the  sale.  It 
seems  to  us,  therefore,  that  until  it  be  shewn,  by  competent 
evidence,  that  a  specific  tax  has  been  legally  ascertained  to 
be  due,  the  authority  of  the  sheriff  to  sell  for  a  tax  does  not 
appear — and  as  his  sale  can  operate  to  transfer  title  only  by 
force  of  his  authority,  unless  that  authority  be  shewn,  his 
deed  passes  no  estate. 

Per  Curiam.  Judgment  afiirmed. 
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Dec.  1839  DEN  ON  DEM.  of  CASWELL  HARBIN  eU  al.  «•.  JOHN  8, 
CARSON. 

The  lory  of  an  attachment  upon  land  creates  euch  a  lien  npon  h,  that  if 
there  be  a  aubaequent  judgment  of  condemnation  and  a  sale  of  the  land 
under  a  writ  of  venditioni  exponas^  the  title  of  the  purchaser  will  super- 
sede that  of  one  claiming  under  a  judgment  nndfuri  fadoM  posterior  ts 
the  dale  of  the  levy  of  the  attachment,  but  prior  to  the  judgment  of 
condemnation  and  vtnditimu  cxpontu. 

This  was  an  action  of  Ejectmknt,  tried  at  Davie,  on  the 
last  circuit,  before  his  honor  Judge  Dick.  Both  parties 
claimed  title  under  one  Bennet  Austin.  The  lessors  of  the 
plaintiff  produced  a  judgment  against  the  said  Austin,  entered 
up  at  August  Term,  1836,  of  Rowan  County  Court,  an  exe- 
cution thereon  returnable  to  the  ensuing  term  in  November, 
and  a  deed  from  the  coroner  to  themselves  for  the  lands  io 
controversy,  which  were  sold  under  the  said  execution.  The 
defendant  shewed  in  evidence  the  proceedings  in  an  original 
attachment  issued  by  himself  against  the  said  Austin,  on  the 
27th  of  April,  1836,  levied  on  the  lands  in  controversy  the 
same  day,  and  returned  td  May  term,  1836,  of  Rowan  Coun- 
ty Court.  He  then  shewed  a  regular  final  judgment  entered 
up  on  said  attachment  at  the  ensuing  November  term  of  the 
said  Court;  a  writ  of  venditioni  exponas  thereon,  returnable 
to  the  ensuing  term  in  February,  under  which  the  said  lands 
were  sold;  and  a  deed  to  himself  therefor  from  the  sheriff. 

The  only  question  presented  to  the  Court  was,  whether  the 
title  passed  to  the  lessors  of  the  plaintiff,  by  virtue  of  their 
purchase,  under  the  execution  issuing  upon  the  judgment  at 
August  term,  1836;  or  whether  the  levy  of  the  attacbnoent 
upon  the  lands  in  April,  1836,  created  such  a  lien  as,  when 
consummated  by  a  judgment  of  condemnation  and  a  sale  un- 
der a  venditioni  exponas  issuing  thereon,  gave  the  defend- 
ant the  better  title.  His  Honor  being  of  opinion  in  favour  of 
the  lessors  of  the  plaintiff,  the  jury  found  a  verdict  for  them, 
upon  which  they  had  judgment,  and  the  defendant  appealed. 

No  counsel  appeared  for  either  party  in  this  Court. 

DjiNiEL,  Judge.  The  only  question  in  the  case  submitted 
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fiir  the  decision  of  this  Court  is,  whether  the  levy  under  the  Dec.  1839 
defendant's  attachment,  in  April,  1836,  which  was  prior  to 
the  date  of  the  plaintiff's  execution,  created  such  a  lien  on 
the  land,  as  when  condemned  and  sold  under  the  writ  of 
vendiiiani  exponcLSy  gave  to  the  defendant  the  better  title. 
We  are  of  the  opinion  that  it  did.  The  case  of  Den  on  dem. 
of  Amyett  vs.  Backhouse,  3  Murph.  63,  establishes  the 
proposition  contended  for  on  behalf  of  the  defendant.  We 
think  that  there  must  be  a  new  trial. 

Per  Curiam.  Judgment  reversed. 


FREDERICK  NAESTED  vt.  BENJAMIN  SCOTT. 

Where  the  owner  of  a  lot  of  timber  met  a  dealer  in  the  article,  who  en* 
qoired  of  him  his  price  for  it,  and  npon  being  informed,  said  he  would 
give  it,  bat  went  off  without  taking  any  account  of  the  timber,  nei- 
ther inspecting  nor  measnring  it,  nor  telling  the  owner  where  to  carry 
it  for  measurement  and  delivery;  and  not  paying  for  it  nor  offering  at 
any  time  to  make  payment;  and  in  the  mean  time  the  owner,  being  in- 
formed that  the  dealer  was  insolvent  and  unable  to  pay,  sold  the  tim- 
ber to  another  person  at  a  higher  rate,  but  afterwards  acknowledged 
that  he  had  sold  to  the  plaintiff,  and  offered  to  pay  him  the  difference, 
it  wa»  held  to  be  proper  for  the  Judge  to  leave  it  to  the  jury  to  say  whe- 
ther there  was  any  contract  of  sale  between  the  parties,  or  only  a  chaf- 
fering or  conditional  agreement  between  them,  which  the  defendant, 
npon  seeing  the  conduct  of  the  plaintiff,  was  at  liberty  to  disregard. 

This  was  an  action  of  assumpsit,  in  which  the  plaintiff 
declared  specially  against  the  defendant  for  that  the  latter 
had  sold  to  Isaac  W.  Hughes,  a  parcel  or  lot  of  ton  timber, 
to  which  the  plaintiff,  by  virtue  of  a  contract  with  the  de- 
fendant, had  the  right  of  property. 

On  the  trial  at  Craven,  on  the  last  circuit,  before  his  honor 
Judge  Settle,  the  plaintiff  introduced  a  witness  who  stated 
that  he  was  the  agent  of  Isaac  W.  Hughes^  and  purchased  of 
the  defendant  the  timber  in  question,  and  that  while  he  was 
settling  for  it,  the  plaintiff  came  with  his  hands  for  the  tim- 
ber, when  the  witness  informed  him  that  he  had  bought  it  of 
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Dec.  1839  the  defendant,  and  was  to  give  him  thirty -one  dollars  per 
~  r  ton  for  the  same:  and  in  the  course  of  the  conversation,  the 
y. '  defendant,  who  was  present,  admitted  that  he  had  sold  the 
Scott,  timber  to  the  plaintiff,  and  that  the  plaintiff  had  agreed  to 
give  him  thirty  dollars  per  ton  for  it,  and  offered  to  pay  the 
plaintiff  the  difference  between  the  suma^ed  to  be  paid  by 
the  plaintiff,  and  the  sum  for  which  he  sold  the  timber  to  the 
witness.  It  was  proved  further,  that  the  plaintiff  had  not 
paid  any  thing  to  the  defendant,  and  that  the  timber  was  ta- 
ken by  the  witness  for  his  principal,  and  used  by  him;  and 
further,  that  if  the  plaintiff  had  obtained  the  timber  and  saw- 
ed it  up,  he  might  have  realized  between  forty-five  and  fifty 
dollars.  On  the  part  of  the  defendant  it  was  proved,  that  be- 
fore he  sold  to  Hughes,  he  was  informed  that  the  plaintiff  was 
insolvent,  and  that  he  would  "  stand  a  bad  chance  in  getting 
his  money;"  and  that  he  then  immediately  sold  to  Hughes.  It 
was  also  proved  for  the  defendant,  that  the  plaintiff,  at  the 
time  of  the  alleged  contract,  was  in  fact  insolvent;  that  the 
timber  had  never  been  out  of  his,  defendant's  possession;  but 
was  at  the  public  wharf,  and  not  at  the  plaintiff's  mills, 
where  it  was  usual  to  deliver  it  by  persons  selling  him  tim- 
ber; that  the  timber  had  not  been  measured  or  taken  an  ac- 
count of  by  the  plaintiff;  and  there  was  no  evidence  on  the 
part  of  the  plaintiff  to  shew  an  offer  by  him  to  pay,  or  his  a- 
bility  to  pay,  for  the  limber;  but  on  the  contrary  it  was  prov- 
ed that  be  was  unable  to  pay. 

His  Honor  charged  the  jury  that  if  they  believed,  from  the 
evidence,  that  the  contract,  as  alleged  by  the  plaintiff,  had 
been  made  by  him  and  the  defendant,  the  plaintiff  was  enti- 
tlod  to  recover  damages  commensurate  with  the  injury  which 
he  had  sustained;  but  if  they  should  collect,  from  the  testi- 
mony, that  there  was  only  a  conversation  and  chaffering  in 
relation  to  a  contract  which  the  parties  did  not  complete,  then 
the  title  to  the  timber  did  not  vest  in  the  plaintiff,  and  he 
would  not  be  entitled  to  recover.     The  defendant  had  a  ver- 
^  Aid  and  judgment,  and  the  plaintiff  appealed. 

/.  //.  Bryan  and  J.  W,  Bryan  for  the  plaintiff. 
No  counsel  appeared  for  the  defendant  in  this  court. 
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RuvFiN  Chief  Justice.     We  are  not  prepAred  to  say,  that  Dee.  1839 
the  coDtract,  as  laid  in  the  declaration,  or  as  .it  might  be  (^oU~     "^ 
lected  from  the  testimony,  would  authorise  a  recovery  in  this       y. 
action,  even  if  the  contract  had  been  definitively  concluded.    S<?o*^ 
The  declaration  is  for  an  injury  to  the  plaintiiTs  right  of  pro- 
jjerty,  and  supposes,  therefore,  that  the  contract  vested  the 
right  of  property,  if  not  the  right  of  possession,  in  the  plain- 
tiff.    That  cannot  be  so,  if  the  agreement  was  merely  exec- 
utory; but  the  action  ought  to  have  been  assumpsit  for  the 
breach  of  the  agreement.    But  we  are  not  obliged  to  deter- 
mine how  th|it  would  be,  since  the  jury  have  found  that  the 
parties  made  no  contract.    That  puts  an  end  to  the  plain* 
tiff's  demand  in  an/  form  of  action,  provided  the  Judge  did 
not  submit  that  enquiry  to  the  jury  witliout  any  evidence 
that  could  authorise  a  response  in  the  negative.    In  our  o- 
pinion,  there  was  not  only  evidence  proper  to  be  left  to  the 
jury  on  tiie  point,  but  such  as  might  well  warrant  their  ver- 
dict as  given.    The  question  is,  whether  the  parties  consid- 
ered they  had  conclusively  bargained  so  as  to  change  the 
property.    Now,  a  man  from  the  country  arrives  in  town 
with  a  parcel  of  timber  in  the  river  for  sale,  and  is  met  by  a 
dealer  m  the  streets,  who  enquires  of  the  owner  his  price  and 
says  he  will  give  it.     But,  he  does  not  give  it;  and  on  the 
contrary,  goes  off  without  taking  any  account  of  the  article, 
neither  inspecting  nor  measuring  it,  nor  telling  the  other 
where  to  carry  it  for  measurement  and  delivery;  and  above 
al!,  not  paying  for  it  nor  offering  at  any  time  to  make  pay- 
ment.   What  could  the  country-man  think,  under  such  cir- 
cumstances, but  that  the  stranger  meant  to  practice  on  him 
•either  a  jest  or  a  fraud?    What  must  any  one  think  of  it, 
even  when  subsequently  considering  it  with  deliberation?  It 
seems  to  us,  that  the  parties  must  have  conversed  upon  the 
tacit  understanding,  that  the  timber  was  to  be  measured  and 
received  immediately,  and  paid  for  on  the  spot;  and  that, 
without  the  cash,  it  was  {lo  bargain.     Therefore,  when  the 
pretended  buyer  went  away  and  staid,  it  does  not  appear  bow 
long,  but  long  enough  for  the  other  party  to  find  out  that  bo        * 
was  insolvent  and  could  not  pay  for  the  timber,  and  to  make 
a  sale  to  another  person,  what  could  the  jury  reasonably  in- 

26 
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Dee.  1839  fer,  but  that  the  transaction  had  begun  and  ended  in  were 
"T  J~T"  talk,  without  any  thing  serious  being  finally  concluded  on; 
y.  or  if  it  had,  that  it  was  immediately  abandoned?  Against 
Scoit.  ^13  (iiere  is  fiothinf^^  to  militate,  but  chat,  "  in  the  course  of 
the  conversation"  afterwards,  the  defendant  said  he  had  sold 
to  the  plaintiff,  and  offered  to  pay  him  the  difference.  But 
the  offer  may  have  justly  been  regarded  as  one  of  compro- 
mise, or  as  having  been  prompted  by  a  disposition  of  the  de- 
fendant to  satisfy  the  plaintiff  that  he  had  not  been  actuated 
by  the  difference  in  price.  As  to  the  observation  that  he  had 
sold  to  the  plaintiff,  it  might  have  been  meant,  and,  as  things 
stood,  probably  was  meant  for  no  more  than  that  he  had  a- 
greed  to  sell.  That  was  true-  enough;  but  the  agreement, 
from  its  nature,  might  be  deemed,  and  was  deemed  by  the  ju- 
ry to  have  been  conditional,  and  therefore  not  binding  on  the 
defendant  after  seeing  the  conduct  of  the  plaintiff.  Upon 
the  whole,  we  think  His  Honor  fairly  left  the  question  to  the 
jury;  aud  therefore  that  the  judgment  must  be  affirmed. 

Per  Curiam.  Judgment  affirmed. 
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OEN  ON  DEM*  of  ISAAC    BR0N90N    et   al.  «•  MICHAEL  Dec.  1839 

PAYNTER.  -^ — 

Where  a  psrty  objeeto  upon  the  trial,  that  a  gnnt  is  void  opon  its  face, 
but  the  >adge  decides  otherwise,  if  the  copy  referred  to  in,  and  sent  up, 
with  the  case,  exhibits  no  defect,  the  Supreme  Court  cannot  grant  a 
new  trial;  for,  if  the  copy  sent  up,  be  a  correct  transcript  of  the  grant, 
it  is  apparent  that  there  was  no  ground  for  the  objection;  and  if  the 
grant  be  not  that,  whereof  a  copy  is  given,  as  the  supposed  Tices  or 
defects  in  it  are  in  no  way  indicated,  the  court  is  wholly  without  the 
means  of  reviewing  the  opinion  complained  of,  and  of  course  will  pre- 
sume It  to  be  correct. 

A  deed,  wherein  the  grantor,  in  consideration  of  the  sum  of  ten  dollars 
to  him  in  hand  paid  by  the  grantees,  ^*  remised,  released,  and  quit 
claim"  tp  them,  certain  land,  may  operate  as  a  deed  of  bargain  and 
sale,  to  pass  the  title  to  the  grrantees,  if  it  cannot  operate  as  a  release 
for  want  of  sotne  interest  in  them. 

Where  a  demise  in  ejectment  is  laid,  from  two  or  more  lessors,  and  it  ap- 
pears that  those  lessors  are  tenants  in  common  with  one,  who  has  not 
joined  in  the  demise,  the  plaintiff  may  yet  be  entitled  to  recover,  ac- 
cording to  the  interest  of  his  lessors,  though  if  one  of  the  joint  Issbors 
had  no  title,  the  plaintiff  could  not  recover  at  all. 

Ejectment,  tried  at  Rutherfcrd,  on  the  last  circuit,  be- 
fore his  Honor  Judge  Pearson. 

The  lessors  of  the  plaintiff,  after  proving  the  defendant  to 
be  in  possession,  for  the  purpose  of  showing  title  in  them- 
selves, exhibited,  (as  the  case  states,)  <<  a  grant  for  the  premi- 
ses in  dispute,  to  one  Tench  Coxe,  issued  in  the  year  1796, 
a  copy  of  which  grant,  marked  A,  is  referred  to,  and  made 

a  part  of  this  case."  The  copy  of  the  grant  marked  A,  and 
sent  up  with  the  case,  appears  to  have  been  one  in  the  ordi- 
nary form,  made  not  to  Tench  Coxe,  but  to  James  Greenlee, 
Lewis  Baird  and  William  Ervine.  (]k)xe  (as  the  case  further 
states)  conveyed,  as  appeared  by  the  deed  exhibited,  to  Au- 
gustus Socket,  in  1819,  and  Socket  mortgaged  the  same  in 
fee  to  Kintzing  and  Duponceau.  Kintzing  conveyed  to  Du- 
ponceau  in  1822,  and  in  1824  the  latter  conveyed  to  Murray, 
Hoyt,  A.  Bronson  and  Thompson,  who,  in  the  year  1826 
filed  a  bill  in  equity,  to  foreclose  the  mortgage;  whereupon, 
there  was  a  decree  for  the  sale  of  the  premises,  and  in  1827, 
the  clerk  and  master,  in  obedience  to  the  decree,  sold  and 
conveyed  them  to  one  Stephens,  and  about  the  same  time, 
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Dec.  1839  Murray.  Hoyt,  and  A.  Bronson  conveyed  their  entire  interest 
"Broofioir '"  *^  simple  to  the  said  Stephens.    Subsequently,  Stephens 
et  al.    executed  a  deed,  whereby  he,  in  consideration  of  the  sum  of 
^*       ten  dollars  to  him  in  hai^d  paid  by  Murray,  Hoyt,  and   A. 
Bronson,  "remised,  released  and  quit  claim'*  to  them,  the 
same  premises.    In  1829,  Murray  conveyed  to  Isaac  Bron- 
son, and  in  1830,  Arthur  Bronson  released  to  Hoyt  and  Isaac 
Bronson,  the  lessors  of  the  plaintiff.    The  defendant  insist-' 
ed,  in  the  first  place,  that  the  orig:inal  grant  to  Coxe  was  ut- 
terly void  on  its  face,  and  passed  no  title  from  the  State. 

2ndly.  That  the  deed  of  Stephens  to  Murray,  Bronson  and 
Hoyt,  was  only  a  release,  and  could  not,  therefore,  operate  as 
such,  for  want  of  some  interest  in  those  to  whom  it  was  made. 

3rdly.  That  as  Thompson  was  the  legal  own*er  of  one 
fourth  of  the  premises,  Bronson  and  Hoyt,  two  of  the  tenants 
in  common,  could  not  jointly  demise  to  the  plaintiff. 

His  Honor  was  of  opinion,  and  so  charged,  upon  the  first 
point,  that  there  was  no  such  defect  in  the  grant  as  could  be 
taken  advantage  of  in  an  action  of  ejectment.  Upon  the 
second  point,  he  held  that  from  the  whole  deed  it  was  obvi- 
ously the  intention  to  pass  the  title,  and  that  although  apt 
and  proper  words  were  not  used  for  a  deed  of  bargain  and 
sale^  yet  the  consideration  of  ten  dollars  raised  an  use,  and 
the  Statute  of  Uses  transferred  the  legal  estate  to  the  use, 
and  that  therefore  the  deed  did  operate  to  pass  the  title.  Up- 
on the  third  point,  his  Honor  held  that  two  tenants  in  com- 
mon might  make  a  joint  demise  in  ejectment,  although  there 
might  be  another  tenant  who  did  not  join.  There  was  a  gen. 
eral  verdict  and  judgment  thereon,  for  the  lessors  of  the 
plaintiff,  and  the  defendant  appealed; 

Clingman  for  the  defendant. 

No  counsel  appeared  for  the  lessors  of  the  plaintiff  in  this 
court. 

Gaston,  Judge.  There  is  an  evident  inaccuracy  in  that 
part  of  the  case  made  out  for  this  court,  which  relates  to  the 
grant  exhibited  in  evidence  by  the  plaintiff.  It  is  stated  to 
be  ^<  a  grant  to  Tench  Coxe,  issued  in  the  year  1796,  a  copy 
whereof  marked  A   is  referred  to.  and  made  a  part  of  the 
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case."    But  the  copy,  so  marked,  purports  to  be  the  copy  of  Dec.  1839 
a  grant  issued  to  James  Greenlee,  liewis  Baird  and  William  "r~~* 
Ervine.     However  this  inaccuracy  may  be,  whether  in  the    et  al. 
description  or  copy  of  the  grant,  it  will  not  affect  the  jndg-       ^• 
ment  which  it  is  our  duty  to  render.    It  appears  that  thede-      ^"^* 
fendant  insisted  on  the  trial,  that  "  the  grant  was  utterly  void 
on  its  face,  and  passed  no  title,"  but  the  court  held  that'there 
was  no  such  defect  in  the  grant  as  could  he  taken  advantage 
of  in  this  action."    If  the  grant  exhibited,  be  that  whereof  a 
copy  is  given,  we  concur  in  this  opinion,  tor  we  discover  noth- 
ing on  its  face  to  vitiate  it.    If  the  grant  be  not  that  whereof 
a  copy  is  given,  as  the  supposed  vices  or  defects  in  it  are  in 
no  way  indicated,  we  are  wholly  without  the  means  of  re- 
viewing the  opinion  complained  of,  and  of  course  must  pre*  • 
su  me  it  to  be  correct. 

The  other  exceptions  taken  on  the  trial  by  the  dcfendanl, 
we  hold  to  be  unfounded.    The  deed  from  Stephens  to  Mur- 
ray, Bronson  and  Hoyt,  might  well  operate  as  a  deed  of  bar* 
gain  and  sale,  for  the  reasons  stated  by  his  Honor.    The 
words  of  transfer,  used  in  it,  <<  remise,  release  and  quit  claim*' 
are  precisely  those  to  which  a  similar  operation  was  allowed 
in  a  case  decided  in  the  Supreme  Court  of  New  York.  Jacket 
smi  an  dent,  of  Saliabxiry  v.  Fisk*,  10  Johns.  466.    We 
also  think  that  where  a  demise  is  laid  from  two  or  more  Ie»< 
sors,  and  it  appears  that  these  lessors  are  tenants  in  common 
with  one  who  has  not  joined  in  the  demise,  the  plaintiff  may 
yel  be  entitled  to  recover.    This,  it  seems  to  us,  necessarily 
follows  from  holding  (as  has  been  established  here  by  author- 
ity) that  tenants  in  common  may  join  in  a  demise,  and  that 
such  demise  will  effectually  pass  the  right  of  each  to  possess    . 
the  thing  demised  during  the  term.    If  less  than  the  whole  where  % 
number  join  in  such  a  demise,  it  must  operate  jrro  tantq.    If  fe^kt*  u 
indeed  one  of  the  joint  lessors  had  no  title,  then  the  plaintiff  f<»a»'*  >" "" 
could  not  recover  for  the  reasons  assigned  m  Hoyle  v.  jS7oi/'e,jeetineiit,  » 

2.  Bev.  318.  {S^fT' 

As  the  jury  in  this  case  found  a  general  verdict,  the  judg-  J^*"*',^  "^ 
ment  that  the  plaintiff  should  recover  his  term  was  proper  term  Upro- 
in  point  of  form.     Godfrey  v.  Cartwright,  4  Dev.  487.       SfVilT*"* 

Per  Curiam.  Judgment  afnrmed. 
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1^    ifi«a  JESSE  A.  DAWSON  v$.  MARK  H.  PETTWAY. 

Dec.  1839 


'  The  endone^  of  a  single  bill  for  the  eceomroodatioD  of  the  pri ncipel  ok* 
ligor  it  oot,  withoul  a  epecial  contract  to  that  effect,  liable  to  contrib 
ute  as  a  co-aorety  with  one  who  signed  the  bill  as  a  co-obligor  with 
the  principal.  The  endorser,  in  such  case,  is  to  be  taken  only  as  a 
supplemental  surety,  and  not  liable  to  be  called  on  for  eontribotion  by 
the  primary  surety. 

If,  io  such  case,  the  bill  were  giren  to  renew  a  former  one  in  which  the 
present  endorser  was  a  eo-obligor,  and  the  present  co-obligor  only  an 
endorser,  that  circumstance  might  perhaps  be  eTideiii«  to  the  jury,  that 
the  form  last  adopted  was  accidental  only,  and  that  in  fact  there  had 
been  an  agreement  of  common  and  mutual  liability  between  those  who 
gave  tkieir  names  to  the  principal  debtors. 

The  cases  of  Daniel  vs.  MeRae^  2  Hawkn  590— S'imVA  ts.  Smith,  1  Dot. 
£q.  Rep.  ll^^Gomez  vs.  Lazanu,  Ibid,  205^Ila(eher  vs.  McMfriwt 
3  Dev.  Rep.  2-28  and  Bichardk  vs.  Simnu,  1  Dev.  &  Bat  Rep.  48,  ex- 
plained and  sanctioobd. 

This  was  an  action  of  Assumpsit,  in  which  the  plaintiff 
sought  to  enforce  contribution  from  the  defendant  upon  the 
allegation  that  the  defendant  was  his  co-secarity  for  one  Pey> 
ton  R.  Tunstall;  submitted  to  his  honor  Judge  Saunders, 
on  the  last  circuit,  at  Halifax,  upon  the  following^  statement 
of  facts  as  a  case  agreed: 

<<  On  the  30th  of  May,  1825,  a  single  bill,  executed  by 
Tunstali  and  the  plaintiff  Dawson,  under  their  hands  and 
seals,  was  made  in  order  to  be  discounted  at  the  State  Bank, 
for  the  use  of  Tunstali,  for  the  sum  of  $4,500,  payable  eighty- 
eight  days  afterdate,  n^otiable  at  the  State  Bank,  and  payable 
to  the  defendant  Peiway,  and  by  him  endorsed  in  blank.  On 
the  7th  of  June  the  said  bill  or  note  was  discounted  at  the 
Bank,  for  the  accommodation  of  Tunstali,  and  the  proceeds 
passed  to  his  credit.  After  the  note  fell  due,  it  was  renewed 
in  full  by  paying  the  accrued  interest  and  giving  a  note  in 
the  following  words: 

August  30th,  1825. 

$4,500.  Eighty-eight  days  after  the  first  day  of  Septem- 
ber next,  we  promise  to  pay  to  Mark  H.  Petway  or  order,  four 
thousand  five  hundred  dollars,  for  value  received,  negotiable 
and  payable  at  the  State  Bank  of  r^orth  Carolina,  at  Ualeigh. 

PEY.  R.  TUNSTALL,  slal. 
J.  A.  DAWSON,  SEAL. 
For  renewal." 


r 
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This  note  was  executed  by  said  Tunstall  and  Dawson,  !>««•  1839 
under  their  Iiands  and  seals,  and  endorsed  by  said  Pettway.  ~ 
The  body  of  the  note  was  written  by  Pettway,  and  the  words      t. 
added  at  the  foot  of  the  note  *  for  renewal,'  in  his  hand-wri-  P^i^'^^y* 
ting.    This  second  note  npi  being  paid  at  maturity,  a  suit 
was  brought  by  the  Bank  against  all  the  parties,  and  a  judg« 
ment  recovered  at  Fall  Term,  1826,  of  Wake  Superior  Court. 
An  execution  issued  thereupon,  returnable  to  the  ensuing 
Spring  Term  of  that  Court,  on  which  the  present  plaintiff 
paid  the  sum  of  $4,864:92  1-2  cents,  being  the  full  amount 
of  the  principal,  interest  and  costs  due  the  2nd  day  of  March, 
1827,  for  the  one  moiety  of  which,  with  interest,  the  present 
action  is  brought.    At  the  bringing  of  this  action,  and  for 
several  years  before,  the  said  Tunstall  was  dead  and  insol- 
vent. 

Upon  the  foregoing  statement,  should  the  Court  be  of  o- 
piryon  that  in  law  the  plaintiff  is  entitled  to  call  on  the  de- 
fendant for  contribution,  the  judgment  to  be  entered  for  the 
plaintiff  for  the  sum  of  $2,432:46  1-2  cents,  with  interest 
from  the  said  2nd  day  of  March,  1827,  in  which  event  is  to 
be  set  off  and  deducted  therefrom  the  sum  of  $2,249:91  cts., 
being  the  amount  due  this  defendant,  for  principal,  interest 
and  costs  upon  judgments,  obtained  in  Halifax  County 
Court,  by  the  said  Pettway  against  the  said  Dawson,  and  ex- 
ecution be  granted  for  the  residue.  Should  the  Court  be  of 
a  contrary  opinion,  then  judgment  to  be  entered  in  this  ac- 
tion for  the  defendant."  Upon  this  case  His  Honor  was  of 
opinion  for  the  plaintiff,  and  gave  judgment  accordingly; 
from  w;hich  the  defendant  appealed. 

Badger  for  the  defendant. 

Iredell  and  the  Attorney  General  for  the  plaintiff. 

r 

Gaston,  Judge.  It  is  a  plain  principle  of  equity  that  those  | 
who  have  engaged  in  a  common  hazard  should  share  in  the 
lo6S  consequent  upon  it;  and  on  this  principle  is  founded  the  '  j 
obligation  of  contribution  between  co-sureties.   The  question   ^ 
in  this  case  is  whether,  upon  the  facts  agreed,  the  law  infers 
that  the  plaintiff  and  defendant  did  take  upon  themselves  a 
common  risk.    So  far  as  the  determination  of  this  question 
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Dee.  1839  depends  upoa  the  nature  of  the  engagements  niade  by  the 
"TT  plaintiff  and  defendant  with  the  creditor  of  Tnnstall,  the  en- 

Y.       quiry  is  free  from  difficulty.     The  plaintiff,  by  executing  the 
Pettway.  ^nd  as  a  co  obligor  with  Tunstall,  bound  himself  absolutely 
{for  the  payment  of  thh  debt;  whereas,  the  defendant,  by  in* 
tdorsing  the  bond,  engaged  to  pay  only  upon  the  default  of 
I  Tunstall  and  the  plaintiff.  While  the  plaintiff,  therefore,  be- 
'  came  the  surety  of  Tunstall,  the  defendant  became  the  surety 
^  '  of  Tunstall  and  the  plaintiff.    The  form  of  the  transaction 
with  the  creditor  is,  however,  but  prima  facie  evidence  of 
the  relation  between  ttie  debtors,  and  does  not  conclusively 
establish  the  order  of  their  liabilities  as  arranged  among 
themselves;  and  it  is  insisted  for  the  plaintiff  that  tlie  fact  that 
the  plaintiff  executed  and  the  defendant  indorsed  the  bond 
/   for  the  accommodatioc  of  Tunstall,  and  without  benefit  to 
either,  makes  Tunstall  sole  principal  both  to  plaintiff  and 
defendant,  and  therefore  constitutes  them  joint  and  emial 
sureties  for  him.    To  this  argument  we  do  not  assent.    The 
/     fact  relied  on  certainly  shews,  that  as  between  Tunstall  and 
the  plaintiff,  the  former  was  principal  and  the  latter  surely, 
and  confirms  what  is  to  be  inferred  from  the  nature  of  the  in- 
strument, that  Tunstall  was  also  a  principal  in  relation  to  the 
defendant;   but  we  cannot  see  how  it  establishes  that  Tun- 
stall was  not  also  a  principal  with  respect  to  the  defendant,  as 
the  instrument  indicates.     The  fact  is  as  consistent  with  the 
allegation  of  the  defendant,  that  he  was  a  supplemental  sure- 
ty in  addition  to  the  plaintiff,  the  primary  surety,  as  with  the 
allegation  of  the  plaintiff  that  the  defendant  and  himself  were 
co-sureties;  and  therefore  it  in  no  way  repels  the  inference  to 
be  drawn  from  the  nature  of  their  respective  liabilities  to  the 
creditor.     Btit  the  case  of  Daniel  v.  McRea^  2  Hawks,  590, 
has  been  pressed  upon  us  as  an  authority  establishing  the  posi- 
tion, that  where  two  persons,  for  the  accommodation  of  a 
third,  make  themselves  responsible  for  his  debt,  the  law,  with- 
out regard  to  the  nature  of  their  engagements,  prononnces 
them  to  be  joint  sureties.     We  have  before  had  occasion  to 
declare  our  purpose  to  adhere  to  the  adjudication  in  that  case, 
{Richards  v.  Simms,  1  Dev.  <fc  Bat.  48,)  but,  in  our  opinion, 
it  is  far  from  sanctioning  the  position  for  which  it  is  cited. 
In  Daniel  v.  McRea^  it  was  decided  that  where  there  are 


OP  NORTH  CAROLINA.  399 

successive  iDdorsers  of  an  accommodation  note,  they  are  to  Dee.  1839 
be  regarded,  until  the^  corUrarY^Js^hewn,  as  co-sureties  for 
the  maker,  but  it  professes  so  to  decide  upon  principles  inap-l^     v.       / 
plicableto  the  case  of  the  maker  and  iudorser  of  such  a  note. 
la  delivering  his  opinion  in  Daniel  v.  McRea,  Judge  Hen-^ 
DERSON,  one  of  the  Court  that  concurred  in  the  decision,  be- 
gins with  laying  down  the  doctrine  that  co-sureties  are  those 
who  have  assumed  the  same  obligation  and  are  equal  in  all  I 
their  liabilities,  while  supplemental  sureties  are  those  who( 
come  in  aid  of  the  former;  and  then  undertakes  to  shew  that/ 
the  successive  indorsers  have  assumed  the  same  obligationL 
because  the  last  indorsement  "  imposes  no  obligation  on  the\ 
holder  to  apply  to  the  prior  indorser,  before  he  calls  upon  ther 
subsequent  indorser,"  while  he  distinguishes  the  obligationss 
of  a  maker  and  an  indorser,  inasmuch  as  the  holder  "  must 
make  proof  of  his  endeavours  to  procure  payment  from  the 
maker,  before  he  can  resort  to  any  indorser.''    In  the  subse- 
quent case  of  Smith  v.  Smith,  1  Dev.  Eq.  Rep.  173,  where^' 
the  plaintiff's  intestate  had  executed  the  note  with  the  prin- 
cipal debtor  for  his  accommodation,  and  the  defendant  had 
indorsed  it  at  the  request  of  the  principal,  and  with  a  knowl-' 
edge  that  it  was  to  be  discounted  for  his  benefit,  the  same 
Judge  delivering  the  opinion  of  the  whole  Court,  recognizes 
it  as  the  rule  both  of  law  and  equity,  "  to  regard  the  order  of 
liability  arising  upon  the  face  of  the  transaction  as  fixing 
prim>a  facie  the  relations  of  principal  and  surety,  and  of  co-' 
sureties  and  supplemental  surety;"  and  in  noticing  the  argu- 
ment that  the  circumstance  of  its  being  known  to  the  indor- 
ser, that  one  of  the  joint  makers  was  jaot  a  principal,  but  a 
surety  only  in  the  note,  created  an  agreement  of  mutual  lia- 
bility  between  the  indorser  and  such  joint  maker,  "  declares 
not  only  that  such  a  doctrine  had  never  been  established,  but 


( 


that  it  would  be  to  place  a  man  in  a  grade  and  order  of.  lia-  \ 
bility  not  in  accordance  with  his  act,"  and  which  could  not    ( 
he  done  without  his  assent.    In  the  case  of  Gomez  v.  Laz-     [ 
arus^  1  Dev.  Eq.  Rep.  205,  we  find  a  recognition  sufficiently 
explicit  of  the  same  principles.    Gomez  had  accepted  and 
Clark  had  indorsed  for  thn  accommodation  of  Levy,  a  bill 
drawn  by  the  latter.    "  There  is  no  agreement,"  says  Judge 

27 
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Deo.  1839  HeNDERfON,  '<  made  between  Clark  and  Gomez  to  change 
r      nj[  the  order  of  their  liability  appearing  upon  the  face  of  the 
y,       transaction.    Upon  ir,  Gomez  stands  prior  in  obligation  to 
P«uw«y.  Clark,  for  Clark's  liability  was  to  arise  upon  his  default. 
Standing  in  this  relation^  Gomez  cannot  call  on  Clark  to  con- 
tribute as  a  co-surety."    And  finally,  in  the  case  of  Hatcher 
V.  McMorine,  3  Dev.  228,  where  the  same  learned  Judge 
professes  his  willingness  to  review  the  case  of  Daniel  v. 
McRea^  because  the  decision  therein  had  not  given  general 
satisfaction,  and  was  contradicted  by  an  adjudication  in  the 
Supreme  Court  of  the  United  States,  he  sets  forth  the  extent 
y   of  that  decision,  viz:  "  that  in  bills  or  notes,  for  the  accommo- 
/    dation  of  the  drawer  or  maker,  prior  and  posterior  indorsers 
stand  in  equal  degree  as  co-sureties,  without  any  express  con- 
tract to  that  effect,  if,  at  the  time  of  their  respective  indorse- 
ments, they  knew  that  it  was  accommodation  paper,  for  the 
benefit  of  the  drawer  or  maker,  and  that  nothing  was  paid 
for  or  upon  the  indorsement."    The  case  of  Daniel  v.  JIfc- 
Rea  cannot,  therefore,  be  regarded  as  authority  for  the  posi- 
tion here  urged  by  the  plaintiff,  without  a  perversion  of  the 
declared  meaning  of  those  by  whom  it  was  decided.    It  lajrs 
/  down  a  rule  from  which,  whether  originally  right  or  wrong, 
,'  we  cannot  depart,  without  violence  to  the  understanding  and 
;  practice  of  the  community,  which  have  conformed  to  it — but 
\   it  is  a  rule  confined  to  prior  and  subsequent  endorsers  upon 
accommodation  paper.    It  does  not  establish,  nor  was  it  in- 
^  .^   .    tendedi  nor  has  it  been  understood,  to  establish,  the  like  rule 
as  between  the  maker  and  indorser — or  the  acceptor  and  in- 
dorser— or  others  liable  in  different  characters,  upon  such  pa- 
•    per.    And  to  introduce  it  among  these,  would  be  to  violate 
principles,  to  produce  confusion,  and  to  contradict  the  gene- 
mi  usages  of  the  commercial  world. 

In  this  case,  the  original  bond  on  which  the  loan  was  ob- 
tained from  the  bank,  and  the  bond  subsequently  given  in  re- 
newal, were  both  executed  and  ehdorsed  in  the  same  man- 
ner. Had  it  been  otherwise,  this  circumstance,  perhaps, 
might  have  been  evidence  to  a  jury,  that  the  form  last  adopt- 
ed was  accidental  only,  and  that  in  fad  there  had  been  ait 
agreement  of  conunon  and  mutual  liability  between  those 
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who  gave  the  benefit  of  their  names  to  the  principal  debtor.  Dee.  1839 
It  is  the  opinion  of  this  Court,  that  there  is  error  in  the  " 

judgment  rendered  for  the  plaintiff  in  the  Superior  Court — 
that  for  this  error  the  said  jiidgnoent  sliould  be  reversed — and 
that  upon  the  case  agreed,  there  must  be  judgment  for  the 
defendant. 

Per  Curiam.  Judgment  reversed. 


BUTLER  S.  WHITE  rr.  GEORGE  WHITE. 

Aequieflcence  by  an  executor  in  the  possession  or  sale  by  the  legatee  for 
life  of  the  thing  bequeathed,  furnishes  a  ground  for  inferring  an  assent 
to  the  ulterior  bequest.  But  where  the  person  nominated  executor  in 
the  will,  refuses  or  neglects  to  accept  the  office,  no  acquiescence  on 
his  part,  nor  act  of  his,  not  amounting  to  an  act  of  administration,  will 
justify  the  inference; because,  in  order  thereto,  there  most  in  fact  bean 
executor  to  assent. 

Jurors  are  not  bound  to  take  either  the  whole  or  any  part  of  a  witnesses*s 
testimony  as  true,  if  in  their  consciences  they  do  not  so  believe.  But 
where  it  is  incumbent  on  a  party  to  establish  a  fact,  and  the  only  testi- 
mony in  relation  thereto  contradicts  it,  a  jury  cannot  capriciously  man- 
gle the  testimony,  so  as  to  convert  it  into  evidence  of  what  it  does  not 
prove.  If  the  witness  be  deserving  of  credit,  the  fact  necessary  to  bo 
•hewn  is  disproved— «nd  if  he  be  not  worthy  of  credit,  there  is  a  defect 
of  proof. 

Where  a  testator,  in  one  clause  of  his  will,  lends  to  his  wife  all  his  eS' 
tate,  real  and  personal,  for  life,  and  in  a  subsequent  clause  provides 
that  after  the  death  of  his  wife  his  son  shall  have  a  particular  negro 
woman,  but  that  her  second  born  child  after  that  time,  shall  be  given 
to  his  grandson,  it  »um»  that  the  widow  jtakes  a  life  estate  in  the  child. 

This  was  an  action  of  Detinue  for  a  negro  woman  slave 
named  Charlotte,  tried  at  Iredell,  on  the  last  circuit,  before 
his  honor  Jndge  Dick. 

The  plaintiff  claimed  title  to  the  negro  in  question  under 
the  following  clauses  of  the  will  of  John  White,  deceased: 

"  I  lend  unto  my  beloved  wife,  Mary,  all  my  property  real 
and  personal,  to  have,  hold  and  use  for  the  purpose  of  her 
austenance  during  her  natural  life  or  widowhood/' 
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Dee.  1839     tt  j  ^jn  ^^at  after  the  death  of  my  beloved  wife,  my  sob 

Y^j^jj^    William  shall  have  one  n^ro  woman  named  Lucy;  but  that 

'    ▼.       her  first  bom  child  after  this  date,  shall  be  giren  to  my  soa 

White,   iiowel.    The  second  to  my  grandson  Butler  Stonestreet 

White." ' 

It  was  admitted  that  the  slave  in  question  was  the  second 
child  of  the  woman  Lucy,  mentioned  in  the  will  oi  John 
White;  that  she  was  in  the  defendant's  possession,  and  had 
been  so  from  the  time  of  her  birth;  and. further  that  this  ac- 
tion had  been  brought  within  thi;ee  years  after  the  death  of 
the  testator's  widow.  The  defendant  claimed  under  one 
Robert  Simonton;  and  it  appeared  in  evidence  that  the  wid- 
ow of  John  White,  the  testator,  and  William  White,  one  of 
bis  sons,  in  the  spring  of  the  year  1819,  sold  and  delivered 
the  negro  woman  Lucy  to  Simonton,  in  discharge  of  a  debt 
due  from  the  testator  to  the  said  Simonton;  and  that  the  lat- 
ter, in  a  few  days  afterwards,  sold  her  to  the  defendant;  and 
that  Charlotte  was  born  after  Lucy  came  into  the  defendant's 
possession.  The  defendant  also  proved,  by  one  Nicholas 
Norton,  that  he,  the  witness,  was  named  executor  in  the  will 
of  the  said  John  White;  that  he  was  also  a  witness  to  the 
will,  and  proved  its  execution  in  the  County  Court  of  Ire- 
dell, when  it  was  admitted  to  probate;  but  that  he  never  qual- 
ified, or  in  any  way  acted,  as  executor.  He  stated  further, 
that  when  Simonton  bought  Lucy  from  the  widow  and  son 
of  the  testator,  he,  Norton,  at  the  request  of  Simonton,  took 
her  to  his  own  house,  and  in  a  few  days  afterwards  delivered 
her  to  the  defendant,  by  the  direction  of  Simonton.  Upon 
these  factS;  His  Honor  being  of  opinion  that  the  plaintifi''s 
claim  was  barred  by  the  statute  of  limitations;  and  further, 
that  there  was  no  evidence  of  Norton's  having  acted  as  exec* 
iitorof  John  White,  deceased,  the  plaintiff  submitted  to  a 
nonsuit  and  appealed. 

Badger  for  the  plaintifi*. 
Boyden  for  the  defendant. 

Oaston,  Judge.  Before  the  plaintiff  could  entitle  himself 
to  a  verdict,  it  was  necessary  to  shew  an  assent  on  the  part 
of  the  executor  to  the  legacy  in  his  favour.     Acquiescence 
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by  an  executor  in  the  possession  or  sale,  by  the  legatee  for  l>ee.  1839 
life,  of  the  thing  bequeathed,  would  furnish  a  ground  for  iQ-^'Tj^T^ 
ferribg  an  assent  to  the  ulterior  bequest.  But  such  an  infer-  y. 
ence  could  not  be  here  raised,  until  it  appeared  that  there  ^^i^ 
was  in  fact  an  executor  to  assent.  No  man  can  be  compelled 
to  accept  the  office  of  executor;  and  without  some  act  mani- 
festing acceptance  of  the  office,  it  cannot  be  presumed.  ,The 
ordinary  mode  in  which  this  acceptance  is  declared,  is  by 
proving  the  will  as  executor.  In  this  case  the  office  was  not 
thus  accepted.  The  individual  named  as  executor  in  the 
will  was  also  a  witness  to  its  execution;  and  on  its  produQ* 
tion  in  Court,  he  testified  to  its  execution  as  a  witness,  but 
did  not  qualify  to  it  as  executor.  It  becanae,  therefore,  ne- 
cessary for  the  plaintiff  to  shew  some  act  of  administration 
characteristic  of  the  office  of  executor,  done  by  the  person 
thus  nominated,  which  was  equivalent  to  an  acceptance  of 
the  office.  He  offered  no  testimony  of  any  kind  tending  to 
shew  such  an  act.  But,  it  is  insisted  on  his  belmlf,  that  this 
defect  in  his  testimony  was  supplied  by  the  testimony  on  the 
part  of  the  defendant.  The  latter  examined  the  supposed 
executor,  who  testified  that  he  had  neither  qualified  nor  act- 
ed as  executor;  and  stated  also,  that  when  the  sale  was  made 
of  the  negro  woman  Lucy,  by  the  widow  of  the  testator,  to 
Robert  Simonton,  from  whom  she  was  shortly  afterwards 
purchased  by  the  defendant,  he,  at  Simonton's  request,  took 
the  negro  woman  to  his  house,  atid  aflerwards,  by  Simonton's 
direction,  delivered  her  to  the  defendant:  Now,  it  is  not  pre- 
tended that  this  testimony,  if  true,  proves  or  tends  to  prove 
that  the  witness  acted  as  executor;  but  it  is  argued  that  it 
should  have  been  left  to  the  jury,  because  they  mi^ht  have 
believed  that  the  acts  were  done,  but  not  done  in  the  charac- 
acter  of  agent  of  Simonton;  and  thence  have  inferred  an  in- 
termeddling with  the  estate  as  executor.  To  this  argument 
we  think  it  is  properly  objected  that  the  opinion  intimated 
by  the  Judge,  that  this  testimony  was  not  evidence  of  ac- 
ceptance of  the  office,  is  necessarily  predicated  upon  the  snp« 
position  of  its  truth — and  if  the  plaintiffdenied  the  represen- 
tation of  foots  as  made  by  the  witness,  he  ought,  in  fairness, 
to  have  insisted  that  the  truth  of  this  representation  should 
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Dee.  1839  have  been  strbmitted  to  the  jury.  But  there  is  another  an- 
"swer  to  the  argument,  which  we  think  satisfactory.  Cer- 
tainly jurors  are  not  bound  to  take  either  the  whole  or  any 
part  of  a  witness's  testimony  as  true,  if,  in  their  consciences^ 
they  do  not  so  believe  But  when  it  is  incumbent  on  a  par- 
ty to  establish  a  fact,  and  the  only  testimony  in  relation 
thereto  contradicts  it,  a  jury  cannot  capriciously  mangle  the 
testimony  so  as  to  convert  it  into  evidence  of  what  it  does  not 
prove.  If  the  witness  be  deserving  of  credit,  the  fact  neces- 
sary to  be  shewn  is  disproved — and  if  be  be  not  worthy  of 
credit,  there  is  a  defect  of  proof. 

It  is  not  necessary  to  express  an  opinion  upon  the  other 
point  If  it  were,  we  should  probably  hold  that  according  to 
the  true  construction  of  the  will,  the  legacy  to  the  plaintiff 
was  not  to  take  effect  in  possession  until  after  the  death  of 
the  widow;  that  if  he  had  a  right  of  action,  it  did  not  arise 
until  her  death,  and  that  therefore  this  suit  was  not  barred 
by  the  statute  of  limitations.  The  judgment  is  affirmed  with 
costs. 

Per  Curiam:  Judgment  affirmed. 


JAMES  THOMPSON  v$.  DAVID  W.  SANDERS. 

Where  a  party  signs  a  note  as  the  surety  of  another,  and  then  a  third 
person  also  affixes  his  name  as  a  maker,  adding  to  his  signatore  the 
words  ^^surety  to  the  aboye,"  the  first  surety  cannot,  upcn  paying  the 
note,  compel  contnbution  against  the  second  surety,  unless  it  is  made 
satisfactorily  to  appear,  that  the  second  surety  intended  to  place  him- 
self in  the  relation  of  co-surety  with  the  first. 

Assumpsit  brought  to  recover  of  the  defendant  contribu- 
tion as  a  co-surety,  tried  before  his  Honor  Judge  Saundkrs, 
at  Onslow,  on  the  last  spring  circuit. 

On  the  trial,  the  case  was,  that  a  note  had  been  discounted 
at  the  Newbern  Branch  of  the  State  Bank,  of  which  the 
following  is  a  true  copy: 


^ 
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Newbem^  Feb.  6th,  1833.     Deo.  1839 
"$889:  29-100.    Ninety  days  after  date,  we  promise  to  3^j^ 
pay  the  President  and  .Directors  of  the  State  Bank  of  North       y, 
Carolina,  eight  hundred  eighty- nine  29400  dollars,  negotia-  Saadwi.' 
ble  and  payahle  at  the  Newbern  Branch  of  the  said  Bank,  for 

value  received. 

ASA  H.  RHODES, 

JAMES  THOMPSON, 

M.  PETTAWAY, 

D.  W.  SANDERS,  (security  to  above,) 

LUKE  HUGGINS,  (security  to  above.**) 
The  cashier  of  the  Bank,  stated  that  this  note  was  discount* 
ed,  and  the  proceeds  paid  to  Luke  Huggins,  one  of  the  ma- 
kers; and  that  the  note  was  afterwards  renewed  by  another, 
in  the  same  form,  signed  by  all  the  parties  except  Huggins; 
David  W.  Sanders,  annexing  to  his  name  as  above,  the 
words  "security  to  the  above."  Upon  this  latter  note,  suit 
was  brought  in  the  County  Court  of  Onslow,  and  a  judg- 
ment  obtained;  the  execution  upon  wliich  was  paid  equally 
by  the  present  plaintiflT  and  M.  Pettaway,  Asa  H.  Rhodes 
having  left  the  State  insolvent. 

For  the  defendant,  it  was  insisted  that  Rhodes,  Thomp- 
son and  Pettaway  were  joint  makers,  and  that  he  was  their 
surety,  or  supplemental  surety;  and  that  this^was  evidenced 
by  the  note  itself.  The  plaintiff  then  offered  a  witness,  who 
stated  that  he  wrote  the  first  note,  at  the  request  of  Luke 
Huggins  and  Asa  H.  Rhodes,  when  the  latter  stated  that  he 
was  indebted  to  the  former,  and  the  note  was  for  the  purpose 
of  enabling  him  to  raise  money  to  pay  the  debt.  This  evi- 
dence was  objected  to  by  the  defendant,  because  the  other 
parties  were  not  present  when  the  conversation  took  place, 
but  was  received  by  the  court. 

His  Honor  instructed  the  jury,  "  that  if  Rhodes  was  prin- 
cipal  in  the  note,  and  Thompson  and  Pettaway  had  received 
no  benefit  from  it,  and  there  had  been  no  request  or  under- 
standing between  them  and  the  defendant  Sanders,  as  to  the 
terms  on  which  he  should  sign  it,  they  were  all  co-securities, 
and  the  plaintiff  would  be  entitled  to  recover  a  rateable  pro- 
portion of  defendant."  Under  this  instruction,  the  plaintiff 
obtained  a  verdict  and  judment,  and  the  defendant  appealed. 
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Dec.  1639     /.  W.  Bryan  for  the  defendant. 
T^ii^     j:fl:  Bryan  for  the  plaintiff. 

Stnden.  Daniel,  Judge.  Was  Sandets  a  co-surety  with  Thomp- 
son and  Pettaway  for  Rhodes,  the  principal  in  the  note? — 
Where  a  party  signs  a  note  as  the  surety  of  another,  and 
subsequently  a  third  person  also  affixes  bis  name  as  a  maker, 
adding  to  his  signature  the  words,  "surety  to  the  above  par- 
ties," the  first  surety,  although  be  pays  the  note,  cannot  com- 
pel contribution  against  the  second  surety,  unless  it  is  made 
satisfactorily  to  appear  that  the  second  surety  intended  to 
place  himself  in  the  relation  of  co-surety  with  the  first  sure- 
ty. Harris  v.  Warner,  13  Wend.  400.  If  the  makers  of 
this  note  all  signed  in  the  presence  of  each  other,  and  there 
was  no  agreement  or  understanding  on  the  subject  of  liabili- 
ty among  them,  then  Saunders  signing  last  on  the  paper, 
with  the  words,  "  surety  to  the  above"  added  to  his  name, 
was  strong  evidence,  we  think,  that  he  did  not  intend  to  be 
considered  as  a  co-surety,  but  only  a  guarantor  of  the  pa- 
per to  the  Bank.  We  are  of  the  opinion  that  the  judge 
erred  in  charging  the  jury,  that  the  defendant,  under  the  state 
of  the  facts,  as  existed  before  him,  was  a  co-surety,  and  bound 
to  contribute;    There  must  be  a  new  trial. 

PfiB  Curiam.  Judgment  reversed. 
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DEN  ON  DEM.  of  ZACHARIAH  CANDLER  m.  ELI  LUNS-Dec.  1839 

FORD  et,  al.  -^ 

Tb«  State  is  not  boand  by  an  estoppel,  nor  is  a  grantee  from  the  State  es« 
topped  to  deny  what  the  State  from  whom  he  claims  is  at  liberty  to 
assert. 

A  long  uninterrapted  possession  of  land,  as  for  thirty  years  or  more,  by 
persons  claiming  the  land  as  their  own,  will  jastify  the  presumption  of 
a  grant,  althoagh  no  connection  by  a  deed  or  other  conveyance  is  prov- 
en to  have  existed  between  the  persons  so  holding  possession. 

The  cases  of  Taylor  vs.  Sh^ord^A  Hawks,  116.  and  Htzrando^A  vs. 
Norman^  N.  C.  Te/m  Rep.  131,  approved. 

After  the  new  trial  granted  in  this  case,  at  December  term, 
1838,  (see  ante  page  18,)  it  came  on  to  be  tried  again  at  Bun- 
combe, on  the'last  circuit,  before  his  honor  Judge  Pearson, 
when  the  case  appeared  to  be  as  follows: 

The  lessor  of  the  plaintiff  proved  the  defendant  to  be  in 
possession  of  a  field  on  the  east  side  of  the  French  Broad 
River,  and  also  of  another  on  the  west  side  of  the  same  river, 
and  then  offered  in  evidence  a  grant  to  himself  from  the 
State,  dated  in  1829,  including  land  on  both  sides  of  the  riv* 
er,  and  taking  in  both  fields.  As  to  the  land  on  the  east  side, 
the  defendant  relied  upon  showing  title  out  of  the  plaintiff's 
lessor,  and  produced  a  grant  to  one  Blount,  dated  in  1794, 
which  covered  all  the  land  on  that  side  of  the  river.  The 
lessor  of  the  plaintiff  then  read  in  evidence  a  grant  to  the  de- 
fendant, dated  in  1834,  for  the  land  on  the  east  side;  and  in- 
sisted that  the  defe^idant  was  estopped  by  this  grant  from  de- 
nying title  in  the  State  at  the  date  of  the  plaintiff's  lessor's 
grant;  and  the  question  was,  whether  the  defendant  was  es- 
topped from  showing  title  out  of  the  plaintiff's  lessor,  by  re- 
lying on  Blount's  grant. 

His  Honor  was  of  opinion  that  the  doctrine  of  estoppel  did 
not  apply,  for  that  when  the  grant  issued  to  Candler,  in  1829, 
at  his  suggestion  that  the  land  was  vacant,  the  State  was  not 
estopped  from  denying  this  allegation,  and  of  course  the  de- 
fendant who  clainied  under  the  State  by  the  grant  of  1834, 
was  not  estopped  from  denying  a  matter  which  his  grantor 
was  at  liberty  to  deny. 

As  to  the  field  on  the  west  side  of  the  river,  the  defendant 

offered  in  evidence  a  grant  to  one  Roberts,  dated  in  1793,  and 
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Dec.  1839  regular  mesne  conveyances  to  one  Warren,  one  Baily,  and 
*  T^.T  then  to  himself.  This  grant  and  the  mesne  conveyances  did 
V.  not  cover  a  part  of  the  field,  containing  about  two  acres.  But 
Lantford  ^s  to  these  two  acres,  the  defendant  relied  upon  the  presump- 
tion of  a  grant  from  long  possession,  and  proved  that  for  up- 
wards of  thirty-five  years  before  the  commencement  of  this 
action,  the  field  had  been  fenced  in,  and  cultivated  every  year 
by  persons  claiming  it  as  theirs;  that  he  himself  had  cultiva- 
ted the  land,  claiming  it  as  his  own  for  fifteen  years  cezt  be- 
fore the  commencement  of  the  action;  that  Baily  had  cultiva- 
ted it  the  ten  years  before,  and  that  Warren  had  cultivated  it 
ten  years  before  Baily  took  possession;  both  Baily  and  War- 
ren, while  in  possession,  respectively  claiming  the  land  as 
their  own.  The  counsel  for  the  les^^or  of  the  plaintiflT  insist- 
ed that  such  possession  was  not  sufficient  to  justify  the  pre- 
sumption of  a  grant,  without  showing  that  the  defendant 
claimed  under  Baily,  and  Baily  under  Warren,  by  some  kind 
of  conveyance. 

His  Honor  charged  that  a  long,  uninterrupted  possession, 
as  for  thirty  years  or  more,  by  persons  claiming  the  land  as 
th-'sir  own,  would  justify  the  jury  in  presuming  a  grant,  al- 
though no  connection  by  a  deed  or  other  conveyance  was 
proven  to  have  existed  between  the  persons  so  holding  pos- 
session. There  was  a  verdict  and  judgment  for  the  defend- 
ant, and  the  plaintiff's  lessor  appealed. 

No  counsel  appeared  for  the  plaintiff's  lessor  in  this  court. 
Hoke  for  the  defendant. 

« 

RuFFiN,  Chief  Justice.  We  think  that  neither  exception 
can  be  sustained,  but  that  the  judgment  must  be  affirmed. 

The  case  of  Taylor  v.  Shiffford,  4  Hawks  1 1 6,  sanctions 
the  principle  of  the  common  law,  that  the  sovereign  cannot 
be  estopped,  as  a  rule  of  justice  and  policy,  equally  applicable 
to  our  institutions  as  to  those  of  the  mother  country.  The 
State  was  therefore  at  liberty  to  aver,  that  at  the  time  the  pa* 
tent  to  the  lessor  of  the  plaintiff  emanated,  the  land  had  beea 
granted  to  Blount;  and  so  may  consequently  the  defendant. 
He  cannot  be  bound  to  surrender  to  the  plaintiff  a  possession, 
which  the  defendant's  grantor  might  have  withheld  from  him. 

Upon  the  other  question,  Fitzrandciph  v.  Norman^  N. 
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(j.  T.  R,  131,  is  the  leading  case,  and  decisive.    Indeed  itl>«e- 18^9 
goes  further  than  is  necessary  for  the  purposes  of  this  case.  "7~"j] 
Here  it  is  impliedly  admitted  that  the  defendant  came  in  un-      >. 
der  Bailey,  and  he  under  Warren;  and  the  objection  is,  tlTat  L«n8fo"«i 
the  connection  between  them  is  not  shewn  by  deed.    An  an- 
swer to  the  objection  in  that  form  is,  that  from  loner  possess-  ^ 
ion,  a  presumption  arises  of  every  thing  necessary  to  consti-  i^ 
tute  a  title  in  the  possessor;  and  therefore  if  such  mesne  con-  ^ 
▼eyances  were  necessary  to  authorize  the  presumptionThat  a 
grant  haa  issued  to  the  defendant,  or  to  someone  under  whom 
he  claims,  then  such  intermediate  instruments  would  be  pre- 
sumed as  well  as  the  grant  from  the  State.    But  the  case  ci« 
ted  rules  that  the  presumption  of  a  grant  arises,  although  the 
occupation  had  been  by  different  persons,  and  no  privity 
could,  by  any  means,  be  traced  between  the  successive  ten- 
ants: much  less  is  it  requisite  to  establish  such  privity  by 
deed.    It  does  not  appear  that  the  possession  in  this  case,  of 
thirty-five  years,  was  not  taken  and  held  upon  the  same  title 
or  claim  of  title  throughout;  which  we  think  affords  a  legal 
inference  of  a  good  title,  as  the  foundation  of  such  long  pos- 
session. 

Per  Curiam.  Judgment  affirmed* 


\ 
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Dee.  1839  THE  STATE  m.  THOMAS  H.  CHRISTMAS. 


Where  the  record  of  an  indictment  for  marder  eet  forth  the  indictiiieiit» 
the  answer  of  the  prisoner  to  the  enqatrj  bow  he  would  acquit  himeelf* 
the  reply  of  the  Attorney  General,  the  order  for  a  jury  to  come,  and 
then  proceeded,  *'  and  afterwarde  in  the  said  case.  State  e».  Thomas 
H.  Christmas,  indictment,  Murder,  the  following  jury  being  sworn 
and  empannelled,  to  wit,  &c.,who  say  that  the  prisoner,  Thomas  H. 
Christmas,  is  guilty  of  the  felony  and  murder  in  manner  and  form  as 
charged  in  the  bill  of  indictment,'*  it  was  heldj  that  the  record  shewed, 
if  not  in  express  terms,  yet  by  necessary  implication  and  with  reqaie- 
ite  certainty,  that  the  jury  was  sworn  to  try  the  truth  of  the  matters 
charged  in  the  indictment. 

The  prisoner  was  convicted  of  murder,  at  Warren,  on  the 
last  circuit,  before  his  honor  Judge  Saunders:  and  upon  bis 
appeal,  the  transcript  of  the  record  sent  up  sets  forth  the  in- 
dictment as  found  at  the  Spring  Term,  1839,  of  Warren  Su- 
perior Court,  and  that  the  prisoner,  upon  its  being  reed  to 
him,  and  it  being  demanded  of  him  "  how  he  will  acquit  him- 
self of  the  premises  above  laid  to  his  charge,  says  he  is  not 
guilty  of  the  felony  and  murder  in  manner  and  form  as  in 
and  by  the  said  bill  of  indictment  he  stands  charged:  and 
therefor  for  good  and  evil  he  puts  himself  upon  God  and  the 
country;  and  the  Attorney  General,  who  in  this  behalf  pros- 
ecutes for  the  State,  doth  the  like.    Therefore  let  a  jury,  by 
whom  the  truth  of  the  matter  may  be  better  known,  come." 
The  record  then,  after  setting  forth  an  affidavit  of  the  prison- 
er for  the  continuance  of  his  cause,  the  order  of  the  Court  for 
its  continuance,  and  the  recognizances  of  several  witnesses, 
both  for  the  State  and  .the  defendant,  to  appear  and  give  evi- 
dence at  the  next  term,  states,  that  at  the  next  term  of  said 
Court  un  order  was  made  for  a  special  venire,  and  afler  giv- 
ing the  return  of  the  sheriff  thereto,  proceeds,  <<  and  after- 
terwards  in  the  said  case.  State  vs.  Thomas  H.  Christmas,  in* 
dictment,  Murder,  the  following  jury  being  sworn  and  em- 
panelled, to  wit,"  (naming  them,)  "  who  say  that  the  prison- 
er, Thomas  H.  Christmas,  is  guilty  of  the  felony  and  murder 
in  manner  and  form  as  charged  in  the  indictment." 

Badger  for  the  prisoner. 

The  Attorney  General  for  the  State. 
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Gaston,  Judge.    The  counsel  for  the  prisoner  objects  to  Deo.  1839 
the  suJSiciency  of  the  record  in  this  case  to  warrant  the  judg-"~r^? 
ment  which  has  been  rendered  upon  it.    The  defect  alleged      y. 
is,  for  that  it  does  not  appear  upon  the  record  that  the  jury,^**"**"" 
who  returned  the  verdict  findtog  the  prisoner  guilty  of  the 
felony  and  murder  charged  in  the  indictment,  was  sworn  to 
try  the  matter  put  in  issue  by  the  prisoner's  plea.    We  have 
considered  the  objection,  and  are  of  opinion  that  it  cannot  be 
sustained. 

In  our  Bill  of  Rights  it  is  declared,  that  "no  freeman  shall 
be  put  to  answer  any  criminal  charge  but  by  indictment,  pre<* 
sentmentor  impeachment;'^  and  that  <<  no  freeman  shall  be 
convicted  of  any  charge  but  by  the  unanimous  verdict  of 
good  and  lawful  men,  in  open  Court,  as  heretofore  used.'' 
Declaration  of  Rights,  sections  7  d&  8.    These  declarations 
have  a  plain  reference  to  the  provisions  which  the  laws  of 
Engtand  had  devised  for  the  protection  of  persons  charged 
with  criminal  offences,  and  which  had  been  brought  over 
by  our  ancestors  and  incorporated  into  our  jurisprudence  be- 
fore the  Revolution.    An  indictment  is  a  written  accusation 
by  the  State  against  the  prisoner,  preferred  upon  the  oaths  of  . 
twelve  or  more  of  his  fellow  citizens  called  a  grand  jury;  and 
if  the  truth  of  that  accusation  be  denied  by  the  prisoner,  hCj^     .^| 
cannot  be  convicted  thereof,  unless  it  be  confirmed  by  the  u- •"*■«•'.  . 
oanimous  suffrages  of  twelve  more  of  his  fellow  citizens  as  auBuni  to 
petit  jury.    In  capital  cases,  though  it  is  usual  to  make  up  an  ^^  ^,^1^. 
issue  with  the  prisoner  on  his  plea  of  not  guilty,  yet  it  is  not^n®{J|","°°^!][ 
secessary  so  to  do.    The  issue  is  immaterial,  for  the  trial  is  of  not  gaii. 
in  the  nature  of  an  inquisition,  in  which  the  jury  is  charged  ^\^t^m* 
to  enquire  of  the  truth  ol  the  accusation  contained  in  the  in-JJI. '©.^o  to. 

^  1  he  ittae  m 

dictment — 1  Ghitty  on  Criminal  Law,  481 — Queen  vs.  im  nRteriai, 
Tutehin,  6  Mod.  281— Rex  vs.  Oneby,  2  Stra.  775— i?ci?[ri„^*lbew- 
VB.  Rof/cey  4  Bur.  2084—2085.    As  was  properly  said  in  ar-!«"«.  ?5  •" 

•^      '  r     r       J  inquitmon 

gament  in  the  £tn^  vs.  Datr/in,  5  Term  Rep.  314,  "theinwhieh 
manner  of  calling  upon  the  prisoner  how  he  will  acquit  him-ciMii^e7io* 
self  of  the  charge,  the  subsequent  demand  of  the  manner  in  Jh^^JJJJh^^f 
which  he  will  be  tried,  the  oath  of  the  jury  to  make  true  de-ijip  aocota- 
liverance  of  the  prisoner,  whom  they  have  in  charge,  thetaiDcti  in 
charge  given  to  the  jury  when  empannelled,  and  the  oath  ad- ^^{l'^^^'* 
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Dee.  1839  ministered  to  the  witnesses,  are  all  indicative  of  an  inqaisi* 
"""T  tion,  and  not  of  an  issue  to  be  tried  between  parties."  It 
T.  would  probably  not  be  error,  if  the  record  were  to  set  forth 
ChrittniM  (he  verdict  as  a  finding  on  the  issue  joined  between  the  State 
it  would  and  the  prifioner,  where  the  issue  is  joined  on  the  truth  of 
J™**i^'^^the  indictment;  but  certainly  such  is  not  the  regular  form  of 
»or,  if  ibc  stating  it.    In  the  Appendix  to  the  4th  vol.  of  Blackstone's 

record  were  ^ 

to  let  foKii  Commentaries  is  given  the  record  of  an  indictment  and  con- 
••*«^ndTi!g  viction  of  murder,  in  which,  after  setting  forth  the  indictment 
on  ihe  i'bue  jig^inst  the  prisoucr,  (Peter  Hunt,)  his  arraignment,  his  deni« 
iwm  the'  al  ot  the  truth  of  the  matters  therein  charged  upon  him,  and 
u!e  ppUoL  thereof  for  good  and  evil  putting  himself  upon  the  country, 
er.  where    and  that  the  clerk  of  the  assises,  who  prosecutes  for  the  Kinsr 

the  iMue  IS  .1.1  r      %  ii-- 

Joined  on    It]  this  behalf,  doth  the  same,  it  sets  forth  an  order  for  a  jury 
Uie  *i^cto?- to  come  "  to  recognize  upon  their  oath  whether  the  said  Pe- 
roent,  but    ^^^  Huut  be  guilty  of  the  felony  and  murder  in  the  indict- 
the  i-exa:«r  meut  aforesaid  above  specified  or  not  guilty;"  and  that  the 
•u^  it    jurors  of  the  said  jury  for  this  purpose  by  the  said  sheriff  im* 
panelled  and  returned,  do  come,  and  then  proceeds  thus: 
'<  who  being  elected,  tried  and  sworn  to  speak  the  truth  of 
and  concerning  the  premises^  upon  their  oath  say,'*'  &c.y  &c. 
The  objection  then  resolves  itself  into  this,  that  the  record 
does  not  shew  with  requisite  certainty,  that  the  jury  was 
sworn  to  try  the  truth  of  the  matters  charged  in  the  indict- 
ment.   Now  the  record  sets  forth  the  indictment,  the  answer 
of  the  prisoner  upon  the  enquiry  how  he  will  acquit  himself 
of  the  premises  in  that  indictment  charged  upon  him,  ^^  that 
he  is  not  guilty  thereof,  and  therefor  for  good  and  evil  puts 
himself  upon  the  country;"  and  also,  that  <<  the  Attorney 
General,  who  in  this  behalf  prosecutes  for  the  State,  doth  tbe 
like;"  and  thereupon  it  is  ordered,  "  let  a  jury,  by  whom  tbe 
truth  thereof  may  be  the  better  known,  come."  Then,  after  sta> 
ting  other  matters  which  ought  not  to  have  a  place  in  the  re- 
cord, it  proceeds,  "  and  afterwards,  in  the  said  case.  State  99. 
Thomas  H.  Christmas,  indictment,  murder,  the  following  ja> 
ry  being  sworn  and  empanelled,  to  wit,"  (naming  them,) 
*         •  "  who  say  that  the  prisoner,  Thomas  H.  Christmas,  is  guilty 
of  the  felony  and  murder  in  manner  and  form  bs  charged  in 
the  indictment."    Now,  it  would  seem  to  be  a  sufficient  au* 
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swer  to  the  supposed  uncertainty  in  regard  to  the  oath  ad-  I>ee.  1839 
ministered  to  the  jury,,  that  this  is  a  record  of  the  proceedings,  ""T 
not  of  an  inferior  court  properly  so  called,  but  of  a  court  of      y. 
supreme  original  jurisdiction,  and  that  the  law  always  pre*  Chrittmas 
sumes,  until  the  contrary  appears,  that  the  proceedings  which  in  m  eoorc 
the  record  of  that  court  shews  to  have  been  had,  were,  as®*.*"?*!**"* 
concerns  form  and  manner,  correctly  done.     /State  vs.  Kim-  riMiiction, 
brought  2  Hawks,  431 — State  vs.  Seaborn^  4  Dev.  305.  w^y.^r^' 
But  it  is  not  necessary  to  rely  upon  this  answer.    For  how-  Jh^^",*j2 
ever  unclerical  may  b»  several  of  the  terms  to  be  found  in  7  «ppc«ri, 
this  record,  and  however  much  to  be  regretted  any  deviation  proceedingt 
in  a  record  of  so  grave  a  character,  from  the  appropriate  Ian-  JljItlJlVrf 
fifuaee  to  which  longf  established  forms  have  riven  a  precise  *1^**  ®°""'* 
meaning — a  deviation  justly  calling  for  a  strict  scrutiny  into  have  been 
the  import  of  the  terms  used — yet,  on  the  record,  such  as  it  ^  eonerrnt 
is,  there  is  no  rational  ground  for  the  alleged  doubt.    The  '**'*™  ""** 

'  ,  ^  ^  manner, 

indictment  contains  the  accusation*— the  prisoner  denies  it — oniTceii/ 
a  jury  is  ordered  to  try  the  truth  of  it — that  jury  is  swore  and  °"*' 
returns  a  verdict  directly  responsive  to  the  accusation.    The 
record  cannot  be  otherwise  understood  than  as  overriug,  if 
not  in  express  terms,  yet  by  necessary  implication,  that  tlie 
jury  so  sworn  was  sworn  to  try  what  it  was  ordered  to  tr/ — 
what  alone  was  to  be  tried — what  the  jury  did  try — the  truth 
of  the  accusation.    It  is  enough  that  the  record  be  certain  to  that  the^rl. 
a  certain  intent  in  general.  It  is  not  necessary  that  it  should  3'i  roent 
be  certain  to  a  certain  intent  in  every  particular,  so  as  ab-  f"«"  murder, 
solutely  to  exclude  every  possible  conclusion,  all  argument,  to  are'/am 
presumption  or  inference  against  it.    The  time  was  in  Eng-  y^'feraT  ii 
land  when,  it  being  entirely  at  the  pleasure  of  the  crown  to  ^rrti-at^u 
grant  or  refuse  a  writ  of  error  in  any  criminal  case,  subtle •louut  be 
objections,  like  that  now  raised,  were  allowed  to  prevail,  in  cenmn  \n» 
order  to  carry  into  effect  the  presumed  will  of  the  crown  to  J-^'^J,",^! 
extend  mercy  to  the  prisoner.    But  it  has  long  since  been ''''*•  •*>•• 
settled  there,  and  ct^rtainly  is  the  law  here,  that  a  judgment  to  exeMe 
ill  a  criminal  case  cannot  be  reversed   without  shewing  aSbi7eSS!* 
substantial  error.  cinHion,  au 

This  Court  is  of  opinion  that  no  error  appears  in  the  record  iii-esump. 
of  the  proceedings  below,  to  warrant  a  reversal  of  the  jndg-terenee  a.. 
mdBi  there  rendered.    This  decision  must  be  certified  to  the^*'*^^^ 
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Deo.  1839  Superior  Court  of  Law  for  the  County  of  Warren,  with  di- 
rections to  proceed  to  judgment  and  sentence  of  death  against 
the  prisoner,  Thomas  H.  Christmas,  agreeably  thereto  and 
to  the  laws  of  the  State. 

Per  Curiam.  -  -  Judgment  to  be  aflinned> 


DEN  ON  DEM.  of  LUKE  HUGGINStw.  JONATHAN 

KETCHUM. 

The  signatare  of  a  jastice  is  absolutely  necessary  to  an  aUa»^  as  well  at 
to  an  original  execution  on  a  justtce^s  judgment.  Hence  an  entry  of 
**  execution  renewed*'  without  the  signature  of  a  justice,  at  the  foot  of 
a  dormant  justice's  execution,  gives  no  authority  to  the  acts  of  an  offi- 
cer  under  it. 

The  levy  of  a  justice's  execution  upon  lands,  under  the  act  of  1794, 1 
Rev.  Stat.  ch«  62,  sec.  16,  need  not  perhaps  be  in  the  very  words  of 
the  act;  but  a  description  conuining  a  part  only  tf  that  preteribtd  in 
ike  act  roust  be  taken  to  be  insufficient  in  point  of  the  certainty  there- 
by required,  until  it  be  shewn  as  a  fact  that  it  identified  the  land  levied 
on,  as  effectually  as  it  would  have  been  idenufied  by  a  description 
conforming  to  that  given  in  the  act.  Hence  a  levy  upon  "all  the  lands 
of  the  defendant,  lying  on  Queen's  creelr,"  without  any  such  evidence 
of  identity,  is  not  sufficiently  specific  to  jiuthorise  the  court  to  make 
an  order  of  sale,  or  if  such  order  be  made,  to  support  a  sale  under  it. 

The  levy  of  a  jcstice's  execution  upon  "all  the  lands  of  the  defendani« 
lying  on  the  head  waters  of  Ketchum's  mill  pond,  adjoining  the  lands 
of  said  Ketchum,"  is  substantially,  if  not  literally,  a  compliance  with 
the  requisitions  of  the  act  of  1794. 

If  a  justice's  execution  be  levied  upon  land  and  r^tpmed  to  court,  and 
the  land  be  sold  under  a  vendttioni  exponoB,  issued  upon  an  order  made 
by  the  court  for  that  purpose,  the  lien  has  relation  back  to  the  time  of 
the  levy,  so  as  to  defeats  sale  made  afterwards  by  "the  defendant. 

Thecasdof  Lash,  vs.  Oib§on^  1  Murph.  266,  approved. 

Where  an  execution  authorises  the  sheriff"  to  sell  all  the  lands  of  the  de- 
fendant lying  on  the  head  of  a  particular  mill  pond,  and  adjoining  the 
lands  of  a  particular  person,  if  ihe  lands  embraced  in  that  description 
comprehend  more  tracts  than  one,  a  sale  en  maase  will  be  supported  in 
the  absence  of  fraud  on  the  part  of  the  sheriff"  and  purchaser. 

The  cases  of  Tfiitmi  vs.  TwiUify  3  Hawks,  43,  and  Thompton  va. 
Ibid  51,  approved. 
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In  an  action  of  ejectment,  the  quantity  of  land  mentioned  in  the  declara-  Dec.  1839 

tion,  need  not  correspond  with  that  which  the  lessor  of  the  plaintiff — 

claims.    He  may  declare  for  an  indefinite  nnmber  of  tracts  of  land —  Huggine 
and  recover  according  to  the  quantity  to  which  he  proves  title;  especial*  ^  ^ 
ly  when  it  appears  that  all  the  tracts  adjoin  each  other  and  consUtttta 
in  fact  bdt  one  tract  in  the  possession  of  the  defendant. 

If  a  sheriff  sell  land  under  an  execution  anth9rising  him  to  sell,  his 
deed  is  good,  and  passes  the  title,  although  in  his  deed  to  the  puichv 
ser  he  make  an  erroneous  recital  of  the  power  under  which  he  selh: 
And  that  he  sold  under  a  particular  execution  must  be  presumed,  until 
the  contrary  be  shewn,  if  he  had  that  execution  in  his  hands  at  the 
time,  and  sold  the  lands  thereby  directed  to  be  sold. 

The  caoe  of  HatUm  vs.  DeWy  3  Murph.  360,  approved. 
•  A  description  in  a  sheriff's  deed  of  ^^all  the  right,  title  and  estate  which 
the  said  J.  W."  (the  defendant)  "has  in  the  county  of  Onslow,  on 
Queen's  creek,  btiing  all  the  land  which  the  said  J.  W.  owned  on  said 
creek,"  though  far  from  being  so  particular  as  conld  be  wished  in  a 
sheriff's  deed,  is  not,  it  seems,  so  indefinite  as  to  make  the  deed  void 
on  that  account.  ^ 

If  a  party  claimed  under  a  sheriff's  sale,  made  by  virtue  of  several  dis- 
trict judgments  and  executions,  and  the  judge  instructed  the  jury  that 
if  the  executions  were  in  the  hands  of  the  sheriff  at  the  time  of  the 
sale,  he  had  authority  to  sell,  and  the  jury  tbereopoi)  found  a  general 
verdict  for  the  plaintiff;  and  it  afterwards  appear  that  only  one  of  the 
executions  was  sofficient  Xo  anthonse  the  sale,  but  whelber  that  au-  ^ 
ihority  extended  to  all  the  lands  described  in  the  sheriff's  deed,  and 
claimed  by  the  party,  or  to  a  part  of  them  only— or  whether  it  extended 
to  them  at  all,  is  not  shewn,  a  new  trial  will  be  granted. 

This  was  an  action  of  Ejectment,  brought  to  recover 
the  possession  of  several  tracts  of  land  set  forth  in  the  de- 
claration. 

Upon  the  trial  at  Onslow,  on  the  last  circuit,  before  his 
Honor  Judge  Settle,  it  appeared  that  the  lands  once  be- 
longed to  James  Wade,  who,  on  the  16th  day  of  March,  1832, 
conveyed  them  by  a  deed,  properly  executed,  to  one  John 
Lloyd,  under  whom  the  defendant  claimed.  The  lessor  of 
the  plaintiff  set  up  title  under  several  judgments  and  execu- 
tions against  Wade — a  sale  by  the  sheriflF  under  said  execu- 
tions, and  a  deed  from  the  said  sheriflT  to  himself,  dated  the 
7th  of  February,  1833.  The  first  judgment  produced  by  the 
'  plaintifTs  lessor  was  in  favor  of  the  State  Bank,  obtained  at 
August  Term,  1832,  of  Onslow  County  Court,  upon  which 
an  execution  issued  tested  of  that  term,  and  afterwards  an 

29 
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Dec.  1889  alias  tested  of  November  terra.    The  second  was  a  judgf- 
Hu    ins  ^^^^  ^"  favor  of  the  plaintiff's  lessor  himself,  obtained  at  the 
Y.       Novenaber  Term  of  the  said  County  Court,  and  an  execution 
Ketchum.  iggQg^i  tested  of  that  term.    The  third  was  a  justice's  judg- 
ment, in  favor  of  Jesso  Webb,  given  on  the  10th  of  March, 
1832,  an  execution  issued  thereon  the  27th  of  the  same 
month,  and  levied  the  same  day  on  Wade's  lands,  which  was 
returned  to  Court  and  the  justice's  judgment  affirmed  at  the 
ensuing  November  Term,  and  a  venditioni  exponas  issued 
tested  of  that  term.    The  fourth  was  a  justice's  judgment,  in 
favour  of  John  Watson,  granted  the  26th  of  November,  1830, 
an  execution  issued  thereon  the  27th  of  November,  1830,  at 
the  foot  of  which  there  was  an  entiy  in  the  following  words: 
"  March  1st,  1832,  execution  renewed,"  without  the  name  of 
any  magistrate  signed  to  it.    On  this  paper  was  endorsed  by 
a  constable  "  March  7th,  1832 — this  execution  levied  on  all 
the  lands  of  James  Wade,  lying  on  the  head  of  Queen's 
creek,  on  the  west  side  of  said  creek."  The  papers  were  then 
returned  to  the  County  Court  at  its  May  term,  from  which 
a  notice  issued  to  the  defendant;  and  at  November  Term  en- 
suing:, the  justice's  judgment  was  affirmed,  and  a  vertditioni 
exponas  issued  tested  of  that  term.    The  fiflh  was  also  a 
justice's' judgment  in  favor  of  James  Riggs,  granted  the  1 1th 
of  February,  1832,  on  which  an  execution  issued  March  the 
10th,  1832,  which  was  the  same  day  "  levied  on  all  the  lands 
of  James  Wade,  lying  on  Queen's  creek,"  and  returned  to 
May  term  ensuing  of  the  Court.    A  notice  to  the  defendant 
was  issued  from  that  term,  and  at  the  November  Term  fol- 
lowing the  justice's  judgment  was  affirmed  and  a  venditioni 
exponas  whs  issued  tested  of  that  term.     The  sixth  was  also 
a  justice's  judgment  in  favour  of  Elijah  Riggs,  granted  in  Ju- 
ly, 1831,  on  which  an  execution  issued  August  the  23Td, 
1831,  which  was  renewed  January  the  16th,  1832,  and  on 
the  17th  of  February,  1832,  was  "levied  on  all  the  lands  of 
James  Wade,  lying  on  the  head  of  Ketchum's  mill  pond, 
joining  the  lands  of  said  Ketchum,"  and  returned  to  the 
County  Court  at  its  May  Term,  1832,  from  which  a  notice  is- 
sued to  the  defendant,  and  at  the  November  term  following 
the  justice's  judgment  was  affirmed,  and  a  venditioniexponas 
issued  tested  of  that  term.     The  sheriff's  deed,  after  reciting 
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the  execution  in  favour  of  the  State  Bank  against  James  I>ec.  183  9 
Wade,  and  that  by  virtue  thereof  he  had  levied  upon  the  "_^  ; 
lands  tbeieinafler  "  more  particularly  described  of  the  goods  .^ 
and  chattels,  lands  and  tenements  of  James  Wade,"  proceed.  Keteham. 
ed  as  follows,  <<  and  on  the  4th  day  of  February  instant,  sold 
the  same  to  Luke  Huggins,  he  being  the  highest  bidder,  at 
and  for  the  price  of  $20  26-100;  and  also  other  fi.  fas.,  ven- 
ditioni exponas:  Now,  know  all  men  by  these  presents,  that 
I,  Peter  Harrell,  sheriff  as  aforesaid,  by  virtue  of,  and  in  obe- 
dience to,  the  aforesaid  wxiioi  fieri  facinsj  and  by  authority 
of  my  said  office,  for  and  in  consideration  of  the  said  sum  of 
twenty  dollars  and  twenty-five  cents,  to  me  in  hand  paid  by 
the  said  Luke  Huggins,  at  and  before  the  sealing  of  these 
presents,  the  receipt  whereof  is  hereby  acknowledged,  have 
bargained  and  sold,  aliened,  set  over  and  confirmed,  and  I  do 
hereby  bargain,  sell,  alien,  set  over  and  confirm  unto  the  said 
Luke  Huggins,  his  heirs  and  assigns  forever,  all  the  right,  ti- 
tle and  estate  which  the  said  James  Wade  has  in  and  to  a 
certain  piece  of  land  lying  and  being  in  the  county  of  Ons- 
low, on  (Queen's  creek,  being  all  the  lands  which  the  said 
Wade  owned  on  said  creek,"  &c.  After  the  lessor  of  thd 
plaintiff  had  produced  and  read  in  evidence  the  judgments, 
executions  and  deed  above  mentioned,  he  called  a  witness  to 
prove  that  at  the  commencement  of  this  action,  the  defendant 
was  living  on  the  land  in  dispute.  The  witness  testified  that 
the  defendant's  houses  and  clearing  were  exclusively  upon 
the  parcel  of  one  hundred  acres  first  described  in  the  declara- 
tion; but  that  the  pines  were  boxed  upon  and  throughout  the 
several  other  parcels  as  described;  and  that  all  the  boxes  were 
tended  or  cultivated  for  turpentine  by  Ketchum,  at  the  time 
of  bringing  the  action,  and  for  two  years  prior  thereto.  This 
witness  also  proved  that  all  the  parcels  of  land  described  in 
the  declaration  were  adjoining  to  each  other,  and  were  lying  . 
upon  the  waters  of  Queen's  creek  in  Onslow  county;  and 
that  there  was  no  other  possession  of  any  part  of  said  lands 
than  that  held  by  the  defendant. 

The  recovery  was  objected  to  on  the  part  of  the  defendant, 
because 

« 

1st.  The  levy  of  a  constable  on  land  did  not  bind  the 
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Dee.  1839  same,  and  a  sale  by  the  defendant  in  execution  was  good 
TZ    Z     notwithslandinff. 

y.  2ndly.  The  descriptiong  of  the  land  in  the  levies  were  too 

Ketchom.  indefinite  and  vague  to  pass  the  estate. 

3rdly.  The  sale  was  fraudulent  and  void,  by  reason  of  the 
sheriff's  setting  up  too  many  separate  parcels  at  the  same 
time. 

4th]y.  Too  many  parcels  of  land  were  united  in  the  same 
declaration,  and  no  recovery  could  he  had. 

Sthly.  The  defendant  was  proved  to  be  in  possession  of 
only  on6  of  the  messuages,  viz,  that  on  which  he  lived,  and 
the  plaintiff  was  not  entitled  to  recover  beyond  that. 

6thly.  The  sheriff's  deed  did  not  recite  the  executions  by 
virtue  of  which  the  lands  were  sold;  and  the  description  oi 
the  land  in  the  sheriff's  deed  was  too  indefinite. 

These  objections  were  overruled  by  his  Honor,  and  the  ju- 
ry were  instructed  to  enquire  whether  the  several  writs  of 
venditioni  exponas  and  fieri  facias^  which  were  produced 
and  read  on  the  trial,  were  in  the  hands  of  the  sheriff  at  the 
time  of  the  sale;  and  if  they  were,  that  he  had  authority  to 
sell.  The  jury  were  further  instructed  that  if  they  believed 
from  the  evidence  that  the  defendant,  Ketchum,  dwelt  upon 
one  of  several  contiguous  parcels  of  land,  arid  cultivated  the 
others  for  turpentine  in  the  usual  way,  as  testified!  to  by  the 
witness,  he  was  in  possession  of  all,  and  the  plaintiff 's  lessor 
was  in  this  action  entitled  to  recover  all. 

The  jury  returned  a  general  verdict  in  favour  of  the  lessor 
of  the  plaintiff,  and  the  defendant  moved  for  a  new  trial  upon 
the  ground  of  misdirection  by  the  Court;  which  being  refus- 
ed, and  judgment  given,  he  appealed. 

/.  H,  Bryan  for  the  defendant. 

/.  W,  Bryan  for  the  lessor  of  the  plaintiff. 

Daniel,  Judge.  The  lands  described  in  the  declaration 
formerly  belonged  to  James  Wade.  He",  on  the  16th  day  of 
March,  1832,  conveyed  said  lands  to  Lloyd,  by  a  deed  prop- 
crly  proved  and  registered.  The  defendant  claims  under 
Lloyd.  The  lessor  of  titc  plaintiff  claims  title  by  virtue  of 
several  judgments  and  executions  sgainst  Wade — a  sale,  and 
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sheriflf 's  deed  to  himself.  The  two  County  Court  executions,  De«-  1839 

The  Bank  v.   Wade  and  Hugs^ins  v.  Wade  and  the  iusti-'TI      ; 

*^  •'  Hoggins 

ces'  execution,  lease  Webb  v.  Wade^  are  each  tested  after  v. 
the  date  of  the  deed  to  Lloyd;  therefore  they  may  be  laid  out  Ketcham. 
of  the  question,  as  the  plaintiff  can  derive  no  title  under 
them.  The  plaintiff  produced  also  a  justice's  judgment, 
Jho.  Watson  v.  Wade^  and  an  execution  signed  by  the  jus- 
tice, tested  on  the  27th  day  of  November,  1830.  At  the  foot 
of  the  said  execution,  there  is  this  entry,  "March  1st,  1832, 
execution  renewed."  There  is  no  justice's  name  signed  to 
this  attempted  renewal  of  the  execution.  We  think  that  the  « 
signature  of  a  justice  is  absolutely  necessary  to  an  a/ioj,  as 
well  as  to  the  original  execution,  on  a  justice's  judgment. 
The  levy  of  the  constable,  therefore,  under  this  entry^  was 
without  authority  and  void.  The  original  execution  at  the 
end  of  three  months  became  defunct — the  act  of  Assembly 
directing  it  to  be  returned  in  three  months  from  the  date 
thereof.  We  think  that  the  levy  and  sale,  under  this  judg- 
ment, execution  and  proceedings  thereupon,  gave  the  plain- 
tiff no  title. 

The  lessor  then  produced  a  justice's  judgment,  obtained 
by  James  Riggs  v.  Wade^  and  an  execution  on  the  same 
tested  10  March,  1832,  and  on  the  same  day  the  constable 
made  this  return  thereon  "March  10th,  1832,  this  execution 
levied  on  all  of  the  lands  of  James  Wade,  lying  on  Queen's 
creek."  There  was  notice  issued  to  Wade,  whi'ih  was  served 
iu  the  time  prescribed  by  law,  an  order  of  sale  by  the  Coun- 
ty Court,  and  a  venditioni  expoiias.  We  are,  however,  of 
the  opinion  that  the  constable's  levy  on  this  execution  must 
be  regarded  prima  facie  insufficient  to  sustain  the  venditio- 
ni. The  law  requires,  that  for  want  of  goods  and  chattels 
to  satisfy  the  execution,  then  the  officer  shall  levy  on  lands 
and  tenements,  setting  forth  on  the  execution  what  lands 
and  tenements  he  has  levied  on,  "where  situate,  on  what  wa- 
ter course,  and  whose  land  it  is  adjoining."  In  Borden  v. 
Smith,  3  Dev.  &  Bat.  34,  we  have  said  when  an  execution 
upon  a  justice's  judgment  is  leued  upon  land,  and  returned 
to  the  County  Court,  it  is  essential  to  the  validity  of  the  or« 
der,  which  the  court  is  authorised  to  make,  to  sell  the  land 
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Dec.  1839  levied  (»,  that  the  laod  should  be  particularly  described;  and 
■TJ  !  a  levy  generally  upon  the  defendant's  Hand^  without  fur- 
T.  ther  specification  or  description,  wiU  not  support  such  order 
Ketcham.  nor  the  sale  made  under  it  Queen's  creek  may  run  through 
the  whole  extent  of  the  county:  Wade  may  have  had  many 
tracts  of  land,  and  at  different  places  on  this  creek.  Such  a 
description  recited  in  the  venditioni^  does  not  inform  the 
sheriff  what  lands  he  is  to  sell.  The  sale  was  at  the  Court 
House,  the  people  probably  would  not  know  from  this  dis- 
«  cription  where  die  lands  lay.  The  neighborhood,  the  quan- 
tity, the  quality  and  every  other  circumstance  that  a  prudent 
bidder  would  like  to  know  before  he  parted  with  his  money, 
would  seem  to  be  wanting.  By  such  a  levy,  a  defendant 
might  be  deprived  of  valuable  lands  for  a  mere  trifle'-^it  is 
foo  much  like  guess  work.  We  do  not  mean  to  say  that  the 
levy  must  be  in  the  very  words  of  the  act  of  Assembly. — 
But  that  a  description  containing  a  part  only  of  that  prescribe 
'  ed  in  the  act,  nuist  be  taken  to  be  insufficient  in  point  of  the 
certainty  thereby  required,  until  it  be  shewn,  as  a  fact,  that  it 
identified  the  land  levied  on  as  effectually  as  it  would  have 
been  identified  by  a  description  conforming  to  that  prescribed 
in  the  act.  As  no  such  evidence  is  stated  to  have  been  of- 
fered in  this  case,  we  hold  that  the  Judge  erred  in  instruct- 
ing the  jury  that  this  venditioni  conveyed  a  valid  authority 
to  sell.  It  is  true  that  Wade  might  have  moved  the  County 
Court  to  stay  the  order  of  sale  for  the  uncertainty  in  the  le- 
vy. But  we  do  not  think,  that  bis  omitting  to  make  such  a 
motion,  cures  the  defect  in  the  levy. 

The  lessor  produced  also  a  justice's  judgment  in  favour  of 
Elijah  Rigffs  v.  James  Wade,  with  an  execution  on  the 
same,  tested  August  23rd,  1831:  execution  renewed  January 
16th,  1832,  and  signed  by  the  justice.  The  officer  return- 
ed on  this  execution  as  follows:  "February  17th,  1832,  this 
execution  levied  on  all  the  lands  of  James  Wade,  lying  on 
the  head  of  Ketchum's  mill  pond,  adjoining  the  lands  of  said 
Ketchum."  Here,  we  may  say  that  the  Act  of  Assembly 
was  substantially,  nay  literally  complied  with,  except  in  the 
omission  of  Ketchum's  christian  name,  and  this  was  unne- 
cessary, as  he  is  described  as  the  same  Eetchum  whose  mill 
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pond  had  been  befine  mentioned.    All  the  proceedings  up  to  Dec.  1839 
the  sheriff's  sale  under  this  levy  were  agreeable  to  law.    Un-  "TI      T^ 
der  this  vendUioniy  the  Sheriff  was  authrised  to  sell  all  the      y, 
lands  of  Wade,  lying  on  the  head  of  Ketchum's  mill  pond,  Ketchom. 
adjoining  the  lands  of  the  said  Ketchum.    And  if  Huggins 
bought,  and  the  sheriff  conveyed  these  lands  under  that  ven-  ^ 
dUionij  a  good  title  passed  thereby.    There  were  several  ob« 
jections  made  to  the  plaintiff's  recovery.    First,  that  the 
constable's  levy  did  not  bind  the  land.   Answer,  we  are  of  the 
opinion,  that  the  levy  under  Elijah  Riggs's  execution  did  bind 
the  land;  and  if  that  land  was  sold  under  the  venditioni  ex- 
ponas, the  lien  had  relation  back  to  the  time  when  the  levy 
was  made,  so  as  to  defeat  the  sale  made  afterwards  by  Wade. 
Lash  V.  Gibson,  1  Murp.  266.     Second  oljection,  the  des- 
cription of  the  land  in  the  levy  is  too  indefinite  and  vague. 
Answer,  the  description  in  the  levy  under  Elijah  Riggs's  ex* 
ecution,  is  almost  in  the  very  words  of  the  Act  of  Assembly, 
substantially  corresponds  with  it,  and  therefore  is  not  too 
vague.     Third  objection,  the  sale  was  fraudulent  and  void 
by  reason  of  the  sheriff's  setting  up  too  many  parcels  of 
land  at  the  same  time.    Answer,  the  sheriff  had  authority  to 
sell  "all  the  lands  of  Wade,  lying  on  the  head  of  Ketchum's 
mill  pond,  adjoining  the  lands  of  the  said  Ketchum."    If  the 
lands  embraced  in  that  description,  comprehended  more 
tracts  or  parcels  of  land  than  one,  a  sale  en  masse  by  the 
sheriff  will  still  be  supported,  because  it  is  warranted  by  his 
execution,  and  no  fraud  is  shewn  either  in  the  sheriff  or  the 
purchaser.    Den  ex  dem.  Wilson  v.  Twitty,  3  Hawks,  44 
— Den  ex  dem,  Thompson  v.  Hodges,  3  Hawks,  51.  Fourth 
objection,  too  many  parcels  of  land  are  united  in  the  same 
declaration,  and  no  recovery  can  be  had.  Answer,  the  quan- 
tity of  the  laud  declared  upon  need  not  correspond  with  that 
which  the  plaintiff  claims.    He  may  declare  for  an  indefinite 
number  of  messuages,  and  he  will  recover  according  to  the 
quantity  to  which  he  proves  title.    2  Leigh's  N.  P.  886.— 
Adams  on  EjecL    We  see  no  force  in  this  objection,  especial- 
ly as  it  appears  that  all  these  tracts  adjoined  each  other  and 
constitutsd  in  fact  but  one  tract  in  the  possession  of  the  de- 
fendant.   Fifth  objection,  the  defendant  was  proved  to  be  in 
the  possession  of  only  one  of  the  messuages,  viz,  that  on 
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Dect  1839vvbich  he  lived,  and  the  plaintiff  was  not  entitled  to  recover 
HufrnnT  '^y^^^  that..  Answer,  the  defendant  had  cultivated  the  olh- 
▼.  er  tracts  of  land  for  turpentine,  in  the  usual  way,  for  two 
KetchuiD.  years.  The  witnesses  proved  that  he  was  in  this  way  in 
possession  of  all  the  land.  We  think  this  possession  was  all 
that  was  necessary  for  the  plaintiff  to  prove  in  this  action. 
Sixth  objeciian,  the  sheriff's  deed  does  not  recite  the  execu- 
tions by  virtue  of  which  the  lands  were  sold;  and  the  de- 
scription of  the  land  in  the  sheriff's  deed  is  too  indefinite. 
Answer,  as  to  the  first  branch  of  this  objection,  the  sheriff,  in 
his  deed,  after  specially  recilins:  the  bank  execution,  goes  on 
to  say  that  he  sold  by  virtue  of  this,  "  and  also  of  other^eri 
facias  and  venditioni  exponas"  If  a  sheriff  sell  under  an 
execution  authorising  him  to  sell,  although  in  his  deed  to  the 
purchaser  he  make  an  erroneous  recital  of  the  power  under 
which  he  sells,  yet  his  deed  is  good  and  passes  the  title. 
Den  ex  dem.  Hatton  v.  Dew^  3  Murph.  260.  The  recital 
is  not  an  essential  part  of  this  deed;  it  affirms  no  fact,  and 
will  not  amount  to  an  estoppel.  This  deed,  however,  does 
recite  that  the  sheriff  sold  under  venditioni  exponases. 
That  he  sold  under  Elijah  Riggs's  venditioni  must  be  pre- 
sumed, we  think,  until  the  contrary  be  shewn,  if  he  had  that 
execution  in  his  hands  at  the  time,  and  sold  the  lands  there- 
by directed  to  be  sold.  The  second  branch  of  this  objection 
is,  that  the  description  of  the  land  in  the  sheriff's  deed  is  too 
vague  and  uncertain.  The  words  of  the  deed  are,  "  I  do 
hereby  bargain  and  sell  unto  Luke  Huggins,  his  heirs  and 
assigns,  all  the  right,  title  and  estate  which  the  said  James 
Wade  has  in  and  to  a  certain  piece  of  land  lying  ai;d  being 
in  the  county  of  Onslow,  on  Queen's  creek,  being  all  the 
laud  which  ithe  said  Wade  owned  on  said  creek;  to  have  and 
to  hold,  &c."  The  description  of  the  land  in  a  deed  is  cer- 
tainly of  great  importance.  As  to  which,  it  is  evident  that 
nothing  can  be  described  but  by  some  general  denomination 
applied  to  the  individual  subject,  by  the  addition  of  its  proper 
name,  or  of  some  peculiar  circumstances  of  locality,  quantity, 
quality,  possession  or  title.  Burton  on  real  property,  81.  In 
this  deed  there  are  peculiar  circumstances  of  both  locality 
and  title;  it  is  all  the  right  and  title  in  and  to  a  certain  piece 
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of  land  of  James  Wade,  lying  on  Queen's  creek,  in  Onslow  Dec.  1839 
county,  bein?  all  ihe  land  said  Wade  owned  on  said  creek.  'Z         ' 
That  is  certain  wliich  can  be  rendered  certain.    We  must       J^ 
say,  however,  that  this  description  is  far  from  bein^  as  par-  Keteham* 
ticular  as  we  could  wish  to  see  in  sheriffs'  deeds.    The  jury 
have  found  that  all  the  lands  described  in  the  declaration  are 
covered  by  ihM  deed:  We,  however^  think  that  only  the  land 
mentioned  in  the  levy  under  Elijah'Riggs's  execution  could 
have  been  rightfully  sold  by  the  sheriff,  or  conveyed  to  the 
purchaser.     Now,  whether  that  land  be  in  fact  the  same  with 
the  land  described  in  the  plaintiff's  declaration — or  be  a  part 
thereof  only — or  be  in  fact  land  situate  elsewhere  and  no 
pait  of  it — does  not  appear.  And  as  we  think  that  the  Judge 
erred  in  holding  that  all  the  venditionis  exhibited  in  evi- 
dence were  sufficient  in  law,  and  it  may  be  that  the  verdict 
establishing  the  plaintiff's  title  to  the  land  contained  in  the 
declaration  was  founded  upon  the  other  venditionis^  we  must 
reverse  the  judgment,  and  direct  the  Court  below  to  award  a 
venire  de  novo* 

Per  CuRiAii.  Judgment  reversed. 


JOHN  OSBORN  ««.  ENOCH  H.  CUNNINGHAM. 

If  two  joint  obligors  be  soed  and  one  of  them  g^ire  bail,  such  bail  cannot, 
apon  being  coropelliHl  to  pay  the  debt  by  proceedingb  ag^ainet  him  at 
such,  saatain  an  action  against  the  other  obligor  for  money  paid  to  hie 
use,  there  being  no  privity  between  the  bail  of  one  obligor  and  his  co- 
obligor. 

Assumpsit  for  money  paid  by  the  plaintiff  for  the  use  of 
the  defendant,  tried  at  Buncombe,  on  the  last  circuit,  before 
his  honor  Judsre  Pk arson. 

The  plaintiff  read  in  evidence  a  note  under  seal  for  about 
$300,  signed  by  the  defendant  and  one  Patton  as  joint  obli- 
gors; and  then  proved  that  after  one  half  of  the  note  had  beea 

paid,  a  vrit  was  issued  against  Putton  and  the  defendant  for 

30 
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Dee.  1839  (be  balance,  and  the  plaintiff  became  the  bail  of  Patton  in 
Q  r  that  suit;  that  judgment  was  rendered  against  Patton  and  the 
y.  defendant;  that  Patton  left  the  country,  and  thereupon  pro- 
Conning-  ceedings  were  regularly  taken  against  the  plaintiff  as  his 
hail;  upon  which  judgment  was  rendered  against  him  for 
$162,  which  he  was  compelled  by  execution  to  pay.  This 
action  was  brought  to  recover  the  amount  so  paid  from  the 
defendant,  the  co-obligor.  The  defendant  offered  to  prove 
that  he  had  paid  one  half  of  the  debt  before  the  creditor 
brought  suit:  but  his  Honor  was  of  opinion  that  the  plaintiff 
had  not  made  out  a  case  to  entitle  him  to  recover,  for  that 
there  was  not  such  a  privity  existing  between  the  plaintiff, 
as  the  bail  of  Patton.  and  the  defendant,  as  the  co-obligor  of 
the  latter,  as  would  sustain  an  action  at  law  for  money  which 
he  had  been  compelled  to  pay  9s  bail.  Upon  this  intimation, 
the  plaintiff  submitted  to  a  nonsuit  and  appealed. 

No  counsel  appeared  for  the  plaintiff  in  this  Court. 
Clingman  for  the  defendant. 

Daniel,  Judge.  The  plaintiff  declared  in  assumpsit  for 
money  paid  to  the  use  of  the  defendant,  at  his  request,  and 
the  enquiry  is,  whether  the  law  would,  in  a  case  hke  this, 
imply  a  request.  Il  is  settled  law,  that  if  one  pays  the  debt 
of  another  without  his  request,  express  or  implied,  he  cannot 
recover  in  an  action  for  inoney  paid;  for  the  supposed  debt- 
or may  have  a  good  reason  to  resist  the  payment  of  the  mo- 
ney. Slokes  V.  Lewis,  I  T.  R.  20,  2  Sauud.  264.  Leigh's 
N.  P.  TO.  The  plaintiff  became  bail  only  for  Patton,  at  his 
request,  and  for  his  personal  benefit.  In  consequence  where- 
of, he  has  been  by  process  of  law  compelled  to  pay  the  whole 
debt,  for  which  the  creditor  had  recovered  a  joint  judgment 
against  Patton  and  the  defendant  on  their  joint  obligation. 
Had  Patton,  merely  from  his  relation  of  co-obligor,  any  agen- 
cy or  authority  to  request  the  plaintiff  to  pay  the  joint  debt, 
so  as  to  subject  the  defendant  to  this  action  for  money  paid 
to  his  use?  We  can  find  no  authority  for  such  a  position. 
'The  law  will  certainly  imply  a  request  to  pay  on  behalf  of 
Patton,  who  was  the  principal  in  the  bail  bond;  but  not  on 
behalf  of  the  defendant,  who  was  not  a  privy,  but  is  a  mere 
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stranger  to  that  transaction.    It  seems  to  us  that  the  opinion  Dee.  1839 
of  the  Judge  was  correct,  and  therefore  the  judgment  must 
be  affirmed. 

Per  Curiam.  Judgment  affirme'j. 


MITCHELL  CARTER  w.  PLEASANT  BLACK. 

Vrhere  a  single  bill  was  execated  by  a  principal  and  surety,  and  afler* 
wards  another  person,  at  the  instance  of^ihe  agent  of  the  holder,  bat 
without  the  knowledge  and  assent  of  the  makers,  guaranteed  the  bond 
by  endorsing  upon  it  »Hhis  is  a  good  bond,'*  and  signing  his  name,  it 
tvoM  held  that  he  could  not,  upon  being  compelled  to  pay  the  bond,  re- 
cover from  the  surety  as  for  money  paid  to  his  use,  because  he  was 
not  a  re{>ular  endorser,  and  having  become  a  guarantor  without  any 
express  request  from  the  makers,  the  law  would  imply  no  request,  and 
the  payment  6f  the  bond  under  compulsion  was  of  his  own  seeking. 

This  was  an  action  of  Assumpsit,  in  which  the  plaintiff 
declared  in  the  several  money  counts.  Plea — the  general 
issue;  and  on  the  trial  at  Rockinsrham,.  on  the  last  circuit, 
before  his  honor  Judge  Bailey,  the  jury  found  the-foUow- 
ing  special  verdict  to  wit:  "  that  Pendleton  Jones  executed 
his  bond  to  Thomas  Smith,  with  the  defendant,  his  security, 
in  the  town  of  Madison,  in  this  State,  on  the  4th  of  Novem* 
ber,  1837,  payable  on  the  15th  of  January,  1S38,  for  the  sum 
of  $700;  that  said  Smith  resided  in  the  county  of  Wythe, 
Virginia,  and  took  with  him  the  said  bond  to  his  residence, 
and  offered  the  same  to  the  Sheriffof  Wythe  county,  in  part 
satisfaction  of  two  executions  which  were  then  in  his  hands 
against  said  Smith,  in  favour  of  one  Thpmas  J.  Boyd,  which 
the  plaintiff  refused  to  receive,  without  the  name  of  some 
responsible  porson  who  lived  in  the  same  county;  that  the 
sheriff  of  Wythe  county  made  known  this  fact  to  Carter,  the 
plaintiff,  who  stated  that  to  accommodat»j  Smith,  he  would 
join  in  said  paper,  as  he  knew  there  was  no  danger — that 
Black  was  good;  that  the  plaintiff  then  made  this  endorse* 
ment  on  said  bond,  to  wit:  This  is  a  good  bondj  (signed) 
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Dee.  1839  Mitchell  Carter;  which  bond  was  then  assigned  by  Smith  to 
Carter  ^Y^'  ^^^  received  by  Boyd  in  part  satisfaction  of  the  exe- 
T.  cutiotis  in  his  favour.  They  further  find  that  s^id  bond  was 
Black.  j^(  Qf  destroyed,  and  that  the  same  was  paid  by  the  plain- 
tiflr  to  Boyd  nnder  an  execution,  on  the  1 1th  of  February, 
1839,  against  the  plaintiff  Carter;  and  that  the  plaintiff  com- 
menced this  suit  without  calling  on  the  defendant  for  pay- 
ment, or  giving?  him  notice  thereof. 

'^The  jury  further  find  that  by  the  laws  of  Virginia,  bonds 
and  notes  are  negotiable  and  transferable  by  endorsement, 
and  that  at  the  time  of  the  endorsement  by  the  plaintiff,  tlie 
defendant  was  not  present,  and  knew  nothing  of  it;  and  that 
there  was  no  express  request  by  the  defendant  to  make  such 
endorsement. 

'*The  jury  further  find,that  if  the  law  upon  this  statement 
of  facts  be  with  the  plaintiff,  they  find  all  the  issues  in  favor 
of  the  plaintiff,  and  assess  his  damages  to  eight  hundred  and 
ten  dollars  and  seventy-one  cents,  of  which  sum  seven  hun- 
dred and  seventy-seven  dollars  is  principal  money." 

His  Honor  being  of  opinion,  upon  this  special  verdict,  that 
the  plaintiff  was  not  entitled  to  recover,  gave  judgment  of 
non-suit,  from  which  the  plaintiff  appealed. 

/.  T.  Moreherd  for  the  plaintiff. 

No  Counsel  appeared  for  the  defendant  in  this  court. 

Dantfl,  Judge.  In  the  case  of  Osborne  v.  Cunning- 
Aam,  decided  at  this  term,  we  have  said  that  assumpsit  for 
money  paid  will  not  lie,  where  one  person  pays  the  debt  of 
another  without  his  request,  express  or  implied.  In  the  case 
before  us,  the  jury  have  found  that  there  was  no  express  re- 
quest. The  question  then  is,  will  the  law  imply  a  request. 
The  counsel  for  the  plaintiff  assimilates  the  case  to  that  of 
an  endorser  on  a  bill  of  exchange  or  promissory  note,  who 
has  paid  all  and  taken  up  the  paper,  or  who  has  paid  part: 
he  may  maintain  assumpsit  for  money  paid  to  the  use  of  the 
acceptor  of  the  bill  or  drawer  of  the  note.  Poicfiall  v. 
Ferrand,  13  Engl.  C.  L.  230.  The  answer  to  this  argu- 
ment is,  that  the  endorser  of  a  bill  or  note  is  considered  in 
law  a  surety.    A  bill  is  an  undertaking  by  the  acceptor,  and 
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a  note  by  the  drawer,  to  pay  the  sum  named  at  all  events;  and  I>^*  1B39 
each  subsequent  party  by  his  indorsement,  undertakes  to  pay    ^  "^ 
it  upon  the  default  of  any  prior  party.    Hence  by  the  tialure      ▼. 
of  these  instruments,  each  subsequent  pany  is  a  surety  for  ev-   ^^^^* 
ery  prior  one.  Theobald  on  principal  and  surety,  180.    P^ell 
on  Guarantees,  203.     But  the  plaintiff  was  not  a  regular  in« 
dorser — he  was  a  mere  volunteer,  or  placed  his  name  on  the 
bond  only  at  the  instance  of  the  agi^nt  ol  the  then  holder. 
As  to  compulsion  of  law  in  paying  the  debt,  it  was  a  eom^ 
pulsion  of  the  plaintiff's  own  seeking,  which  arose  out  of  his 
own  voluntary  act,  and  the  case  is  not  like  Exall  v.  Par^ 
iridge^  8  T.  R.  308,  when  the  money  was  paid  by  the  party 
under  compiilsiou  of  law,  to  redeem  his  property  from  a  dis- 
tress not  of  his  own  creation,  Uumming  v.   Fon*estery  I 
Maul.  &  Selw.  494.    The  defendant  has  derived  no  benefit 
from  the  act  of  the  plaintiff;  the  bond  is  not  extinguished,  and 
althous:h  said  to  be  lost,  a  Court  of  Law  cannot  take  an  in<» 
dernnity  from  the  plaintiff.     We  think,  in  this  case,  the  law 
does  not  imply  a  request  to  pay;  and  the  judgment  must  be 
affirmed. 

Per  Curiam.  Judgment  affirmed. 


WILLIAM  WHITE  «.  GEORGE  WHITE. 

A  parol  119I0  and  delivery  of  a  slave,  made  by  the  tenant  for  ]ifM  and  re- 
mainder man  is  Talid;  for  the  act  of  1784,  1  Rev.  St.  ch.  37,  sec.  19, 
does  oot  prevent  a  parol  conveyance  of  slaves  from  being  good  between 
the  parties  thereto;  but  if  it  did«  the  act  of  1793,  1  Rev.  St.  oh.  37, 
■eo.  19,  declares  bant  fidt  sales  of  slavt^s  accompanied  by  deli  very ». 
good  without  a  bill  of  sale,  and  the  act  of  1819,  1  Rev.  St.  cb.50,sec. 
8,  to  avoid  paml  contracts  for  the  sale  of  lands  and  slaves,  does  not  af- 
fect the  qnestion,  as  that  act  applies  to  execatory  contracts  only,  and 
not  to  contracts  executed. 

Dktinue  for  two  slaves,  Lucy  and  Baccus,  tried  at  Ire- 
dell, on  the  laAt  circuit,  before  bis  honor  Judge  Dick. 
The  plaintiff  claimed  the  slaves  iu  question  under  tbe  will 
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Dec.  1839 of  his  father,  John  White,  deceased,  who  bequeathed  the  wo- 
^TZ":      man  Lucy  to  hiss  wife  for  lile,  and  after  her  death  to  the  plain- 
y,      tiff.    For  the  plaintiff  it  was  proved  that  Lucy  and  Baccus 
White,   ^ere  i^  ^jjg  defendant's  possession,  and  that  the  action  bad 
been  brought  within  less  than  three  years  from  the  death  of 
the  testator's  widow;  and  further,  that  Baccus  was  a  child  of 
Lucy,  born  after  the  defendant  had  taken  her  into  possession. 
For  the  defendant  it  was  then  proved  that  the  testator  was 
indebted,  in  his  life-time,  to  one  Robert  Simonton;  and  for 
the  purpose  of  securing^  the  debt,  mortgaged  to  him  the  wo- 
man Lucy  and  another  girl;  and  that,  after  the  testator  s 
death,  his  widow  and  the  plaintiff,  to  discharge  the  said  debt, 
sold  and  delivered  Lucy  to  Simonton,  from  whom  the  de- 
fendant afterwards  purchased  her. 

His  Honor  charged  the  jury  that  if  they  believed,  from  the 
evidence,  that  the  testator's  widow  and  the  plaintiff  together 
sold  and  delivered  the  woman  LuCy  to  Simonton,  the  title 
passed  to  Simonton,  although  tliere  was  no  bill  of  sale;  and 
that  the  plaintiff  was  not  entitled,  to  recover.  The  plaintiff, 
in  submission  to  this  opinion,  suffered  a  nonsuit  and  appeal* 
ed. 

Badger  for  the  plaintiff. 
Boyden  for  the  defendant. 

Gastoi?,  Judge.  We  assent  entirely  to  the  opinion  ex- 
pressed in  the  Court  below.  On  common  law  principles  we 
see  no  gfronnd  upon  which  the  plaintiff  can  invalidate  the 
sale  made  by  himself  and  the  tenant  for  life.  It  is  not  af- , 
fected  by  the  act  of  1784,  1  Rev.  St.  ch.  37,  sec*  19,  because 
under  that  act  a  parol  conveyance  of  slaves  is  good  betwem 
the  parties  thereto.  If  it  were  not,  the  act  ot  1792.  I  Rev. 
Stat.  ch.  37,  sec.  19,  declares  bona  fide  sales  of  slaves,  ac- 
companied by  delivery,  good  without  a  bill  of  sale.  The  act 
of  1819,  to  avoid  parol  contracts  for  the  sale  of  lands  and 
slaves,  did  not  go  into  operation  until  the  1st  of  January, 
1821;  and  if  it  had  been  in  operation  before  the  sale  in  ques- 
tion, it  would  not  have  applied  thereto;  for  executed  contracts 
are  not  embraced  within  its  purview.  Choat  v.  Wright^ 
2  Dev.  289.     Mushat  v.  Brevard^  4  Dev.  73. 

Per  Curiam.  Judgment  affirmed. 
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MILTON  BROWN  «f.  GIDEON  F.  MORRIS.  Dec.  1839 


The  Supeiior  Courts  may  gprant  a  new  trial,  on  the  ground  of  excettivt 
damages,  but  that  is  a  matter  exclusively  within  their  Jurisdiciion, 
and  cannot  be  revised  on  an  appeal. 

A  refusal  of  the  Judge  to  give  a  more  specific  instrrction  asked  by  a  par* 
ty,  and  to  which  he  is  entitled,  may  constitute  error,  but  a  mere  omis- 
sion to  do  so,  when  not  asked,  does  not. 

The  cases  of  Hairtion  vs.  Ytninff^  3  Dev.  Rep.  55— iStm/wofi  ts.  Shunt^ 
Ibid  34,  and  TSnrenee  vs.  Qraham^  1  Der.  &  Bat.  Rep.  384,  approved* 

This  was  an  action  of  Assumpsit,  in  which  the  plaintiff 
declared  that  in  consideration  of  the  sum  of  one  hundred 
dollars,  paid  by  hitn  to  the  defendant,  the  latter  undertook 
and  promised  to  put  him  in  possession  of  a  certain  planta- 
tion with  the  improvements,  then  occupied  by  one  Dobbs,  a 
Cherokee  Indian,  who  was  about  to  emis^rate  to  the  west,  and 
to  procure  for  him  a  certificate  from  Benjamin  F.  Curry,  the 
United  States' agent  for  superintending  the  emigration  of  the 
Cherokee  Indians;  and  alleged  as  a  breach  that  the  defend- 
ant had  failed  to  procure  this  certificate.  Plea — the  general 
isstie. 

Upon  the  trial  at  Macon,  on  the  last  circuit,  before  his 
honor  Judge  Pearson,  afl'^r  the  plaintiff  had  proved  the 
contract,  the  defendant  proved  that  wheii  Dobbs  left  the 
country,  he,  the  defendant,  purchased  from  him  his  improve- 
ment or  "  good  will,"  as  it  was  called;  that  some  few  weeks 
afterwards  he  applied  to  the  Indian  Agent  for  a  certificate; 
but  the  agent  declined  giving  it  to  him,  observing  that  *<  he 
had  in  a  manner  quit  giving  certificates;  and  that  as  the  In- 
dian was  gone,  it  was  unnecessary;"  that  he  notified  the 
plaintiff  of  this  fact,  and  offered  to  put  him  into  possession; 
but  the  plaintiff  declined  taking  possession  without  a  certifi- 
cate, saying  that  if  he  was  disposed  to  run  the  risk,  he  might 
take  possession  of  any  other  Indian  improvement  without 
paying  for  it;  but  that  he  would  not  do  so;  and  as  the  certifi- 
cate could  not  be  procured,  he  insisted  on  havitig  his  money 
back.  The  defendant  proved  also  that  Dobbs's  improvement 
had  continued  vacant  and  unoccupied  until  the  State  of 
North  Carolina  took  possession  of  the  country.  The  plain- 
tiff then  introduced  evidence  to  shew  the  nature  and  advaa- 
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Dpc.  1889  tag«8  of  the  cejtificates  which  the  Icdian  Ageht,  both  before 

*~Z""'^and  after  this  trnnsaction,  was  in  the  habit  of  giving;  though 

V.       it  did  not  appear  that  there  was  any  act  of  ConaTessf^or  rpgu- 

Moriit.   intion  in  any  of  the  departments  of  the  government  of  the 

United  Stales  in  relation  to  them. 

His  Honor  charged  the  jury  '<  that  if  the  evidence  satisfied 
thftm  that  the  defendant  had  undertaken  to  procure  the  cer- 
tificate, and  had  failed  to  du  so,  the  plaintiff  was  entitled  to 
a  verdict;  that  the  amount  of  damages  was  a  question  for 
them;  that  the  law  implied  that  some  damage  was  sustained 
by  the  breach  of  any  contract;  but  unless  the  evidence  satis- 
fied them  that  the  plaintiff  had  sustained  rea!  damage,  it  was 
their  duty  to  find  merely  nominal  damages;  that  the  burthen 
of  proof  lay  upon  the  plaintiff,  and  it  was  for  him  to  show 
the  amount  of  damage  to  the  satisfaction  of  the  jury;  other- 
wise they  should,  in  such  cases,  find  but  a  penny."  The  ju- 
ry found  a  verdict  for  the  plaintiff,  and  assessed  his  damages 
to  fif^y  dollars.  The  defendant  thereupon  moved  for  a  new 
trial,  because  the  jury  had  found  damages  to  the  amount  of 
$50,  when  the  evidence  only  justified.a  verdict  for  nominal 
damages.  This  motion  was  overruled;  and  the  defendant 
then  submitted  another  motion  for  a  new  tr^al,  because  the 
Court  had  not  instructed  the  jury  that  there  was  no  evidence 
to  justify  a  verdict  for  more  than  nominal  damages.  This 
motion  beitig  also  overntled  and  judgment  pronouuced,  the 
defendant  appealed. 

No  counsel  appeared  for  the  defendant  in  this  Court 
CUngman  for  the  plaintiff. 

Gaston,  Judge.  On  examination  of  the  record  in  this 
case,  we  perceive  no  ground  for  reversing  the  judgment  ren- 
dered below. 

It  is  not  in  our  power  to  revise  the  verdict  of  the  jury  on 
the  question  of  damages.  The  Superior  Court  may  grant  a 
new  trial  on  the  ground  of  excessive  damages,  but  that  is  a 
matter  exclusively  within  their  jurisdiction.  Young  v. 
Hairnton^  3  Dev.  55 

If  we  were  to  concede  to  the  defendant,  that  upon  the  evi- 
dence the  plaintiff  had  a  right  to  nominal  damages  only, 
there  is  no  error  in  the  charge  of  the  Judge;  for  certainly  as 
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fitr  as  it  goes  it  is  as  favorable  as  the  defendant  could  have  Dee.  1839 
asked.  If  he  had  required  a  more  specific  instruction  to 
which  in  law  he  was  entitled,  and  the  court  had  declined  to 
give  it,  he  might  then  have  assigned  the  refusal  as  error. — 
A  refusal  may  constitute  error,  but  mere  omission  does  not. 
Simpson  v.  Blount^  3  Dev.  34.  Torrence  v.  Cbraham^  1 
Dev.  ic  Bat.  284.    The  judgment  is  affirmed  with  costs. 

Peu  Curiam.  Judgment  affirnied. 


THOMAS  S.  DEAVER  w.  JOSEPH  M.  RICE,  KAm't.  of  JOHK 

A.  SORRELL. 

A  landlord  has^o  lien  in  this  State  on  the  crop  cf  his  tenant  for  hie  rent, 
thoQgh  it  may  be  reeerred  in  kind,  or  in  a  part  of  the  crop.  Whether 
•ttch  an  agrreement  is  contained  in,  of  is  out  of,  the  lease,  the  lessor 
stands  apon  no  better  footing  than  the  other  creditors  of  the  lessee. 

Upon  a  lease  for  a  year,  the  lessee  acquires  an  estate  in  possession  in  ser- 
eralty  during  the  term,  so  that  the  crop  growing  or  standing  on  the 
land  is  entirely  his  property;  and  if  an  execution  in  farour  of  a  third 
person  be  issued  against  the  tenant  during  the  year,  it  wUl  bind  the 
crop  from  its  /et/e,  so  that  he  cannot  afterwards  sell  it  to  another,  or  as' 
sign  it,  or  any  part  of  it,  to  his  landlord  in  payment  of  his  rent. 

This  was  an  action  trespass  vi  et  arm  is,  tried  at  Bun- 
combe, on  the  last  circuit,  before  his  honor  Judge  Pearson, 
when  the  case  appeared  to  be  as  follows: 

The  pluintiflf  leased  a  tract  of  land  to  one  Ruth  for  the\ 
term  of  one  year,  to  wit,  the  year  1836;  and  the  lessee,  in-   \ 
stead  of  a  money  rent,  agreed  to  give  the  lessor  one  third  of    \ 
the  grain  made  on  the  land,  if  he  worked  it  well;  if  not,  then      ) 
five  hundred  bnshels  of  com.    The  lessee  entered  and  made    / 
a  crop  pn  the  land.    At  July  Term,  1836,  of  Buncombe  ' 
County  Court,  a  judgment  was  obtained  against  the  lessee, 
and  an  execution  issued  tested  of  the  same  term;  and  in  Oc- 
tober following  the  sheriff  levied  the  same  on  a  field  of  corn, 

standing  on  the  demised  premises,  as  the  lessee's  property, 

«$1 
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Dee.  1839  and  sold  the  same,  when  Che  defendant's  intestate  became  ihe 
~  purchaser.    Before  this  levy  and  sale,  to  wit,  in  the  month 

V.  of  August  in  the  same  year,  the  lessor  and  lessee  had  come 
Rice,  to  an  agreement  that  the  lessor  should  take  the  corn  standing 
in  this  field  for  his  rent.  The  defendant's  intestate,  aiter  his 
purchase,  entered  into  the  field,  gathered  the  corn  and  carri- 
ed away  two-thirds  of  it;  for  which  the  plaintiff  brought  this 
action. 

His  Honor  charged  the  fury,  first,  that  when  the  rent  was 
reserved  in  kind,  or  in  a  part  of  the  crop,  the  law  s:nve  the 
landlord  a  lien  upon  the  crop  in  preference  to  all  other  cred- 
itors. Secondly,  that  the  allotment  to  the  plaintiff  of  the 
corn  in  this  particular  field,  if  done  (onaT^c^e,  was  valid,  and 
vested  the  title  to  the  same  in  the  plaintiff,  the  lessor,  notwith- 
standing the  teste  of  the  execution  wns  before  the  said  agree- 
ment. There  was  a  verdict  and  judgment  for  the  plaiutiffi 
and  the  defendant  appealed. 

Clingman  for  the  defendant. 

No  counsel  appeared  for  the  plaintiff  in  this  Court. 

Daniel,  Judge,  after  stating  the  case  as  above,  proceeded 
as  follows:  As  to  the  first  branch  of  the  Judge's  charge,  we 
must  confess  that  we  are  unacquainted  with  any  law  of  this 
State  which  gives  to  the  landlord  a  lien  on  the  crop  of  his 
tenant,  where  the  rent,  instead  of  money,  is  agreed  by  the 
parties  to  be  paid  in  kind,  or  in  a  part  of  the  crop.  The  les- 
sor, whether  such  an  agreement  is  contained  in  or  is  out  of 
the  lease,  stands  upon  no  better  footing  than  the  other  credi- 
tors ot  the  lessee;  he  has  no  lien  or  any  other  particular  priv- 
ileges that  we  are  aware  of.  The  English  law  of  distress 
and  sale  for  rent  by  the  landlord,  has  never  been  in  use  and 
practice  in  this  State.  Such  an  agreement  is  but  a  chose  in 
action.  Secondly,  we  are  of  the  opinion  that  Ruth,  by  vir* 
tue  of  the  lease  to  him,  had  an  estate  in  possession  in  several- 
ty during  the  term,  and  the  plaintiff  had  the  reversion.  The 
crop  growing  or  standing  on  the  land  was  entirely  the  les- 
we's  property  at  the  teste  of  the  execution.  This  case  is  not 
like  that  of  the  State  v.  Jones^  2  Dev.  &  Bat  360.  In  that 
case,  the  owner  of  the  land  had  never  made  a  lease,  and  the 
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I  » 

entire  property  in  the  staves  was  in  the  owner  of  the  land  on  Dee.  183> 

which  erbw  the  timber,  out  of  which  the  staves  were  made.  ~ 

Here,  there  was  a  lease,  and  the  term  and  the  entire  crop  on       v. 
the  land  was  in  the  lessee.    The  plaintiff's  claim,  either  tor    Ri<^- 
the  one  third  of  the  grain  which  should  be  made  on  the  land, 
or  the  (M)rn  standing  in  the  particular  field,  rested  only  in 
agreement  or  contract.    There  being  no  partition  or  separa- , 
tiou  of  any  portion  to  the  plaintiff  out  of  the  general  mass  of 
the  crop  before  the  teste  of  the  execution,  the  whole  crop  be- 
longed in  law  to  the  lessee  at  that  period,  and  the  execution 
bound  the  property  in  the  hands  of  Ruth,  and  all  others 
claiming  under  him,  from  the  teste*  Den  on  dem.  of  Stamps 
V.   Jn-iUj  2  Hawks,  232,  Gilkeyv.  Z?icA:cr«on,  2  Hawks, 
341,  Bickerdike  v.  Arnold,  3  Hawks  296.     The  plaintiff 
claims  under  Ruth,  by  an  agreement  made  after  the  teste  of 
the  execution.    The .  plaintiff,  although  the  landlord,  was 
boufid  by  the  execution  against  his  tenant. 

We  are  of  the  opinion  that  the  Judge  erred  in  his  charge 
to  the  jury  on  both  points  raised  in  the  cause. 

The  judgment  must  be  set  aside  and  a  new  trial  granted. 

Per  Curiam.  Judgment  reversed. 


ALFRED  HAFNER  w.  JOHN  IRWIN  et  al. 

Where  the  whole  interest  in  property  is  conveyed  to  one  persim  in  the 
premtsee  of  a  deed,  but  In  the  habendum  is  limited  to  another,  the 
latter  is  rf^pugnant  to  the  former  and  void,  and  the  property  is  vested 
in  the  grantee  named  in  the  premises,  who  may  consequently  maintain 
an  action  for  it  in  his  own  name* 

This  was  an  action  of  Trovbr,  brought  by  the  plaintiff, 
to  recover  of  the  defendants  damages  for  the  conversion  of 
certain  articles  mentioned  in  a  deed  in  trust,  executed  by  one 
Thomas  Dwight. 

On  the  trial,  at  MecklenbtTrg,  on  the  fast  circuit,  before  his 
Honor  Judge  Dick,  the  deed  in  trust  was  prodiiced  and  prov« 
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Hafner 

T. 


Dec.  1839  ed.  It  commenced  in  the  following^  tenns:  <<Kt2ow  all  meo 
by  these  presents,  that  I,  Thomas  Dwight,  of  the  county  of 
Mecklenburg, 'State  of  North  Carolina  of  the  one  part,  and 
Irwin  Alfred  Hafner  of  the  other  part,  witnesseth,  thai  the  said 
Thomas  Dwight,  for  and  in  consideration  of  ten  shillings  to 
him  in  hand  paid,  and  also  in  further  consideration  of  the 
benefit  and  trust  hereinafter  mentioned,  have  bargain- 
ed and  sold,  and  delivered  unto  the  said  Alfred  Hafner, 
his  heirs,  executors,  &c.  the  following  property:^'  and  after 
enumerating  many  articles,  all  of  personal  property,  it  con- 
tinued <<To  have  and  to  hold  unto  the  said  M-  W.  Curry, 
bis  heirs  and  assigns  forever,  in  trust  and  confidence  for  the 
purpose  now  mentioned,"  &;c.,  and  was  signed  and  sealed  by 
the  said  Dwight  and  the  plaintiff  Hafner. 

His  Honor  was  of  opinion,  that  the  plaintiff  could  not,  un- 
der this  deed,  sustain  the  action  in  his  own  name,  and  he 
was  accordingly  non-suited,  and  appealed. 

Barringer,  Boyden  and  Hoke  for  the  plaintiff. 
No  counsel  appeared  for  the  defendant  in  this  court. 

Daniel,  Judge.  The  authorities  cited  by  the  plaintiff^ 
counsel,  shew  clearly  that  the  judge  erred,  when  he  decided 
the  plaintiff  could  not  sustain  an  action  of  Trover  in  his 
own  name,  to  recover  the  value  of  the  articles  mentioned  in 
the  deed,  if  they  were  converted  by  the  defendants.  Dwight, 
in  the  premises  of  the  deed,  bargained  and  sold  the  property 
to  the  plaintiff,  his  heirs,  executors,  6cc,  However,  in  the 
same  deed,  the  habendum  is  to  M.  W.  Curry,  his  heirs  and 
assigns  in  trust,  &c.  All  the  parts  of  a  deed  which  precede 
the  habendum^  taken  together,  are  called  the  premises;  of 
which  it  is  said,  the  oflSce  is  rightly  to  name  the  grantor  and 
grantee,  and  to  comprehend  the  certainty  of  the  thing  grant- 
ed. But  though  the  grantee  should  first  be  named  in  the  ha- 
bendum^ the  grant  to  him  will  yet  be  good,  provided  there 
was  not  another  grantee  named  in  the  premises.  Co.  Lit, 
26,  b.  note;  or  if  there  were,  provided  the  estate  ^ven  by  tbe 
^^^^]^^^^  habendum  to  the  new  grantee  was  not  immediate,  but  by 
IT  T^  "^^^  ^^  remainder.  The  habendum  part  of  a  deed  was 
hubendum  originally  used  to  determine  the  interest  granted^  or  to  lessen, 
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enlarge^  explain  or  qualify  the  premises*  But  it  cannot  per- 
form the  office  of  divesrihg  an  estate  already  vested  by  the 
deed;  for  it  is  void  if  it  be  repugnant  to  the  estate  granted  in 
the  premises.  2  Bla.  Com.  298  OoodtUU  v.  Oibbs,  6  Barn. 
&  Cress.  709.  4  Kents  Com.  468.  Chancellor  Kent  re- 
marks, that  in  modern  conveyancing  the  habendum  clause 
in  deeds  has  dej^enerated  into  a  mere  useless  form;  for  the 
premises  contain  the  names  of  the  parties  and  the  specifica- 
tion of  the  thing  granted,  and  the  deed  becomes  ellbctual 
without  any  habendum.  In  the  case  before  us,  the  whole  in- 
terest in  the  property  is  granted  and  conveyed  to  the  plain- 
tiff in  the  premises  of  the  deed.  The  same  interest  being 
afterwards  limited  in  the  habendum  to  Curry,  makes  that 
part  of  the  deed  repugnant  to  the  premises,  and  therefore 
void.  The  judgment  of  nonsuit  must  be  set  aside,  and  a 
new  trial  granted. 
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Dee.  1839 

of  •  deed 
i  w.ll  be 
gcMMt  pro- 
Tilled  there 
WAi  not  nn- 
oibergrmil- 
ee  iianied  in 
the  prem- 
Wes  or  if 
there  were^ 
proTideil 
the  ettete 
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e  haben' 
dum  to  the 
new  fnnn- 
tee  vatimi 
immediiite, 
but  bj  wa 
of 
der* 


Per  Curiam. 


Judofment  reversed. 


ALEXANDER  DONALDSON  v$.  JOHN  DENTON. 

BsDk  notes  tre  not  a  lawiiil  tender  in  fnliUment  of  a  eomract  to  pay  mo- 
ney. 

Parol  evidenoe  is  not  admiesiblt  to  Tarji  explaini  or  contradict  an  agree- 
menl  io  writing. 

This  was  an  action  of  Assumpsit,  brought  to  recover  dam- 
ages for  a  breach  of  contract  in  not  delivering  hogs.  The 
plaintiff  alleged,  upon  the  trial  at  Buncombe,  on  the  last  cir- 
cuit, before  bis  honor  Judge  Puarson,  that  he  had  purchas- 
ed of  the  defendant  a  drove  of  two  hundred  and  sixty  hogs, 
for  which  he  was  to  pay  at  the  rate  of  $6:19  1-2  cts.  gross — 
the  hogs  to  ba  weighed  and  delivered  in  Asheville,  but  the 
price,  except  $100.  which  was  paid  at  the  time  of  the  con- 
tract, not  to  be  paid  until  he  should  sell  the  hogs  in  Colum- 
bia, South  Carolina;  and  that  the  defendant  had  failed  to  de- 
liver the  hogs  in  Asheville.    The  plaintiff^  in  support  of  his 
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Dee.  1639  cAse,  offered  in  evidence  a  receipt  for  the  SlOO,  in  the  follow- 
-T     "T.      inflf  words: 

Donald'on     ^ 

y.  "  Rec'd.  of  Alexander  Donaldson  one  hundred  dollars,  in 

Bentoo.  p^^  pny  of  two  hundred  and  sixty  hogs,  to  be  delivered  iit 
six  dollars  and  twelve  aijd  one  half  cents  pross.  This  16lh 
of  Nov.  1836. 

(Signed)        ALEX'R.  DONALDSON. 

JOHN  BENTON." 
Test,  0.  W.  Latham" 
And  a  paper  writing,  under  seal,  purporting  to  be  articles  of 
agreement  in  the  words  following  to  wit: 

^* Articles  of  airreement  made  and  entered  into  thisdn\. — 
Whereas  Alexander  Donaldson,  binds  himself,  his  heirs  and 
assigns,  to  pay  or  cause  to  be  paid  to  John  Benton  six  dol- 
lars and  twelve  and  one  half  cents  gross,  at  Ashville,  N.  C, 
for  two  hundred  and  sixty  hogs,  when  delivered.  Witness, 
my  hand  and  seal,  this  I6th  of  Nov.  1836. 

(Signed)  JOHN  BENTON,  seal. 

ALEX.  DONALDSON,  seal," 
Test,  C.  W.  Latham." 

Both  the  receipt  and  the  articles  of  agreement  were  executed 
at  the  time  when  the  contract  was  made,  and  the  plaintiff 
kept  the  receipt  and  the  defendant  the  articles  of  agreement. 
His  Honor  intimated  an  opinion  that  the  action  should 
have  been  covenant;  but  reserved  the  point,  and  permitted 
the  plaintiff  to  proceed;  and  he  then  proved  that  the  defend- 
ant had  the  hogs  in  Ashville  at  the  time  agreed  on;  that  he 
requested  the  defendant  to  have  them  weighed  and  delivered; 
in  reply  to  which  the  defendant  asked  him  if  he  was  ready 
to  pay  the  money.  The  plaintiff  replied,  "our  agreement 
was,  that  the  money  was  to  be  paid  in  Columbia,  when  I  sold 
the  hogs,  and  I  was  to  pay  your  expenses  to  go  there  and  re- 
ceive it'"  The  defendant^  then  said,  "  1  must  have  the  mo- 
ney here — if  I  eo  to  Columbia,  I  take  the  hogs  there  as  my 
own."  The  plaintiff  then  tendered  the  defendant  the  money 
in  North  Carolina  Bank  notes;  but  he  refused  to  take  Bank 
notes,  except  Kentucky  bills  or  specie,  saying  that  North 
Cnrolina  notes  would  not  do  for  him  in  Kentucky.  The 
plaintiff  was  unable  to  procure  specie  or  Kentucky  bills^aud 


OP  NORTH  CAROUNA.  437 

the  defendant  drove  the  hogs  to  the  South  and  sold  them.     I>m»  1839 

His  Honor  then  intimated  an  opinion  that  the  plaintiff  had  Z     Z 
not  made  out  his  case,  for  that  the ."  defendant  hud  a  right  to       y. 
reqttire  specie  or  Kentucky  bills,  in  Ashville,  at  the  time  the  Beatoo* 
hogs  were  to  be  delivered,  and  was  not  obliged  to  accept  the 
North  Carolina  bills;  that  the  evidence  tending  to  show  that 
the  money  was  not  to  be  paid  until  the  hogs  were  taken  to 
Columbia  and  sold,  was  not  admissible  to  vary,  explain  or 
contradict  the  agreement  in  writing."    Upon  these  intima- 
tions, the  plaintiff  submitted  to  a  nonsuit  and  appealed. 

No  counsel  appeared  for  the  plaintiff  in- this  Court, 
Clingman  for  the  defendant* 

Gaston,  Judge.  It  cannot  be  contended  that  Bank  notes 
are  a  lawful  tender,  and  it  is  equally  plain  that  parol  evidence 
is  not  admissible  to  contradict  the  written  agreement.  The 
opinion  of  the  Judge  is  so  obviously  right  upon  both  these 
points — each  of  which  is  fatal  to  the  plaintiff's  recovery — 
that  it  necessarily  follows  that  the  judgment  must  be  aiBrm- 
ed  with  costs. 

Per  CiTRiAM.  Judgment  affirmed. 
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Dee.  1839  DEN  ON  D£M«  of  GEORGE  Z0LL1C0FFER  et »!.  m.  JULIUS  . 
H.  ZOLLICOFFER, 

a 

Where  a  testator  devised  a  certain  tract  of  lend  to  bis  eldest  soDt  and 
the  balance  of  his  lands  to  his  widow  and  other  sonsi  and  bequeathed 
his  slaves  to  his  widow,  all  his  sons  and  his  daughter*  and  in  a  sub- 
seqoent  clause,  directed  as  follows:  '*At  the  death  of  my  said  wife, 
all  the  land  and  negrroes  that  may  fall  to  her,  shall  return  to  J.  Z.*' 
(one  of  his  sons)  '^and  in  case  of  the  death  of  either  of  my  aforenamed 
children,  without  a  lawful  heir,  begotten  of  his  or  her  body,  that  then 
bis  or  her  part  shall  be  equally  divided  among  the  survivors;"  it  wom 
held  that,  upon  the  death  of  J.  Z.  without  children,  subsequent  to  the 
death  of  the  widow,  all  the  lands  which  he  acquired  under  bis  father's 
will,  both  that  part  which  was  given  to  him  Immediately,  and  that 
which  was  limited  to  him  after  the  death  of  his  mother,  went  over  to 
his  surviving  brothers  and  sister,  and  that  the  limitation  was  not  too 
remote* 

This  was  an  action  of  Ejectment,  tried  at  Halifax,  on 
the  last  circuit,  before  his  Honor  Judge  Saunders,  when 
the  jury  found  a  vetdict  for  the  lessor  of  the  plaintiff  by 
the  consent  of  the  parties,  subject  to  the  opinion  of  the 
court  upon  the  following  case  reserved,  to  wit: 

"  George  IZollicoffer,  by  bis  will,  made  the  2nd  of  Febru- 
ary, 1799,  after  devising  some  part  of  his  lands  to  his  eldest 
sou,  devises  in  thes^  words:  'Thirdly,  my  will  and  desire  is, 
that  all  the  rest  of  my  land  except  that  which  is  heretofore 
named,  shall  be  divided  into  four  equal  lots,  and  my  beloved 
wife,  Ann  Zollicoffer,  have  the  privilege  of  taking  her  first 
choice  of  the  said  lots,  and  then  that  my  three  sons,  Geoi^ 
ZolHcoflTer,  James  Zollicoffer  and  Julius  Hieronimus  2^111- 
coffer,  draw  for  the  remaining  three  lots  by  seniority.'  By 
the  next  clause,  the  testator  directs  a  division  pf  his  negroes 
Ac,  amongst'  his  wife  and  children,  th^  beforenamed  sons  and 
John  Jacob  Zollicoffer  and  a  daughter,  and  then  follows  this 
clause:  <  At  the  death  of  my  said  wife,  all  the  land  and  ne- 
groes that  may  fall  to  her,  shall  return  to  James  Zollicoffer; 
and  in  case  of  the  death  of  either  of  my  aforenamed  child- 
ren without  a  lawful  heir,  begotten  of  his  or  her  body,  that 
then  his  or  her  part  shall  be  equally  divided  among  the  sur- 
vivors.' After  the  death  of  the  testator,  the  lands  were  divi- 
ded according  to  the  clause  of  the  will  first  above  mentioned, 
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and  the  premises  described  in  the  declaration   were  chosen  Dec.  1839 

by  the  widow  as  her  lot.    In  February,  1833,  the  widow  '^^^^^ 

died;  and  on  the  6th  of  April,  1836,  James  Zollicofier  died,     et  al. 

without  leaving:  issue,  bat  leaving  the  lessors  of  the  plaintiff  „  ,J*  ^ 

J    1.      J  /.     ?        ..     i_      1.  J     •  I.-  •  •   •        Zolhcoffer 

and  the  defendant,  his  brothers  and  sister,  him  surviving. 

After  the  death  of  the  widow,  and  before  the  death  of  James, 
to  wit,  on  the  19th  of  February,  1833,  the  said  premises  were 
sold  by  the  sheriff  under  executions  issued  upon  judgments 
obtained  against  the  said  James,  and  were  bought  by  the  de- 
fendant and  duly  conveyed  to  him.  If,  upon  the  foregoing 
facts,  the  defendant  is  seised  of  the  whole,  then  judgment  to 
be  entered  for  him — but  if  the  lessors  of  the  plaintiff  are  en- 
titled to  undivided  fourth  parts,  then  judgment  to  be  entered 
for  them."  His  Honor  being  of  opinion,  upon  the  above  case, 
for  the  lessors  of  the  plaintiff,  gave  judgment Jor  them,  and 
the  defendant  appealed. 

Badger  and  fi.  F.  Moore  for  the  defendant. 
Iredell  for  the  lessors  of  the  plaintiff. 

0 

RuFFi  N,  Chief  Justice.  The  defendant  contends  that, up- 
on the  death  of  the  mother,  the  whole  estate  in  the  premises 
vested  absolutely  in  James  for  two  reasons:  The  one  that  the 
testator  did  not  intend  to  include  the  premises  in  the  limita- 
tion over  to  the  survivors:  The  other,  that  if  he  did  so  intend  ■, 
the  limitation  over  is. too  remote. 

The  expression  "  his  or  her  part,"  is  broad  enough  in  its 
obvious  signification  to  cover  every  thing  bestowed  on  each 
child  by  the  will,  and  must  be  so  understood,  unless  control* 
led  by  the  words  or  apparent  intent  of  other  parts  of  the  in- 
stniment.  We  have  looked  through  it,  and  do  not  find  any 
thing  to  restrain  the  operation  of  the  ejtpression  to  any  par- 
ticular portion  of  "  the  part"  of  the  testator's  estate  given  to 
his  children  respectively;  but  on  the  contrary,  it  seems  to 
have  been  used  in  an  unrestricted  sense.  The  testator  had 
four  sons  and  one  daughter.  By  the  three  first  clauses  of 
his  will  he  disposes  of  his  real  estate,  giving  a  particular 
tract  to  his  eldest  son,  and  the  residue  to  his  wife  and  three 
other  sons,  equally  to  be  divided  between  them.  Then  the 
fourth  clausej  in  the  first  place,  gives  the  negroes  and  all  the 

32 
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Dec.  i83!)other  personal  estate  to  the  wife  and  the  five  children,  to  be 
2  jj.  «.  divided  Equally  between  theni;  and  in  the  next  place,  gives 
et  a!,  to  James,  upon  the  deftth  of  his  mother,  the  land  and  ne- 
«  ,.T'  «,  ffroes  ffiven  to  her.  Then  in  the  same  clause  is  immediate- 
ly  added,  as  it  were  by  way  of  proviso  to  the  whole,  that  up- 
on the  death  of  either  of  the  children^  his  or  her  par/  shall 
go  to  the  survivors.  This  ends  the  instrument;  and  shews 
that  no  positive  equality  tetween  the  children  was  intended, 
as  the  daughter,  for  instance,  comes  in  for  a  share  of  the  land 
of  a  brother  dying  childless,  although  the  will  gives  her  no 
original  share  of  land  to  which  the  brothers  would  succeed 
upon  her  death.  Besides,  following  as  this  provision  does, 
so  immediately  after  the  gift  of  the  remainder  to  James,  there 
would  have  been  some  plain  indication  of  the  intention  to 
exclude  that  remainder  from  its  operation,  if  such  an  inten- 
tion had  existed. 

Upon  th")  second  point,  our  opinion  is  also  against  the  de- 
fendant. We  do  not,  indeed,  recollect  that  any  will  has  been 
before  the  Court  in  which  real  estate  was  given  over  to  "  a 
survivor,"  upon  the  death  of  the  first  taker,  without  issue  or 
heir  of  the  body.  But  although  there  may  have  been  no  di- 
rect determination  as  to  the  efiect  of  that  phrase,  we  have  a 
principle  established  by  adjudication  upon  cogent  reasoning, 
which  covers  this  case  and  sustains  the  limitation.  It  is  ad- 
mitted that  in  England  these  words  Vould  undoubtedly  cre- 
ate an  estate  tail,  and  therefore  import  an  indefinite  failure  of 
issue.  But  they  there  receive  a  diflferent  construction  in  dis- 
positions of  personalty,  and  the  term  '^  survi?or"  ties  up  the 
failure  of  issue  to  tho  life  of  one  then  in  being.  Hughes 
The  case  of  V,  iSajTCT,  1  Pr.  Wms,,  534.,  Nichols  v.  Skinner ,  Prec*  ia 
5/2^5,  1  Chan.  528.  Now,  in  Jones  v.  Spaight,  1  Car.  Lftw  Repos. 
K*''  ^^'  544,  it  was  held  contrary  to  the  rule,  as  it  may  be  called,  of 
spprored.  Forih  Jc  Chapman,  that  a  devise  over  of  land  upon  the 
death  of  the  first  taker  <^  without  leaving  issue,"  was  good. 
It  was  so  held,  because  the  reason  for  taking  those  words  in 
an  artificial  and  technical  sense,  in  regard  to  land,  did  not  ex- 
ist here  since  the  abolition  of  entails,  more  than  in  regard  to 
chattels.  Therefore,  in  a  devise  of  land,  we  must  receive 
them  in  their  natural  sense,  as  they  had  before  been  received 


OF  NORTH  CAROLINA.  441 

in  both  countries  in  personal  bequests.  The  principle  ofDec.  183!) 
Jones  V.  Spaight  is,  that  since  1784,  isxecutory  limitations  ^r^^"^j^ 
of  land  and  chattels  are  to  be  constnied  alike,  upon  the  pre-«otof  i784, 
sumption  that  the  intention  of  the  testator  is,  that  in  each  &tat  &  43, 
case,  the  estate  should  go  over  on  the  same  event;  and  as  the^QVertine*^ 
limitation  over  of  chattels  on  that  event  is  sustained,  so f ■'***•  J*'* 

'        into  eatetet 

ous:ht'that  of  realty  also.    That  principle  is  decisive  of  this  in  fee  sim- 

pic,  cxcoa- 
Case.  tQry  limiia- 

It  may  also  be  noticed,  that  although  in  this  State  there  hwjjjjj^ 
been  no  case  turning  on  the  word  "  survivor,"  yet  the  point  chattels  are 
is  not  new  in  this  country.    In  New  York  it  is  settled,  that|{^ru^^r 
"leaving,"  "survivor,"  and  the  like,  are  to  be  ^°d«retood|{|^«»^^^ 
alike  when  applied  to  both  kinds  of  property;  and  that,  for  ed  intention 
the  same  reasons  which  were  assigned  in  Jones  &  Spaighl.  ?or,  that 
Fosdick  V.  Cornell,  1  John  Rep.  439,  Anderson  v.  Jackson,  ''^^^^' 
16  John  Rep.  381.  ihoaid  go 

o^er  on  then 

Per  Curiam.  ,     Judgment  affirmed.         «mecTenu 
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REBECCA  NORWOOD  w<  ALEXANDER  F.  MARROW  ef  al. 

Deo.  1839 

___^ A  deed  for  land,  executed  by  a  husband  in  trust  to  secure  a  usurious  debt, 

is  Toid  as  against  his  widow's  claim  to  dower,  and  she  is  not  bound 

to  await  the  action  of  the  heirs  to  regain  the  possession  from  one 

holding  adversely  under  the  deed. 

One  claiming  under  a  husband,  is  estopped  from  shewing  title  out  of  the 
husband  and  in  a  third  person,  to  defeat  the  wife*8  claim  of  dower, 
nor  can  he,  for  such  purpose,  avail  himself  of  a  conveyance  obtained 
frooi  such  third  person,  subsequently  to  the  commencement  of  the 
suit,  and  his  plea  thereto. 

A  deed  in  trusty  executed  by  a  husband,  but  not  proved  and  registered 
until  after  his  death,  operates,  nevertheless,  by  relation  to  the  time  of 
its  execution  to  defeat  the  widow's  claim  of  dower;  for  the  act  of 
1829,  ch.  20,  (I  Rev.  Stat«  ch.  37,  sec.  24,)  which  prescribes  that  deeds 
in  trust  shall  not  operate  against  creditors  and  purchasers,  but  from 
their  registration,  does  not  apply  to  the  widow's  claim  of  dower,  she 
being,  with  respect  to  such  claim,  neither  a  creditor  or  purchaser. 

A  trustee  who  has  acted  by  selling  the  trust  property,  and  has  retained 
his  commission  for  so  doing,  may  be  a  witness  in  support  of  the  deed 
in  trust,  if  he  has  conveyed  the  property  without  covenants  or  respon- 
sibility. 

The  declarations  of  a  party  connected  with  his  conduct,  the  next  day  af- 
ter the  executions  of  a  deed  are  admissible  in  evidence,  not  for  the 
purpose  of  establishing  the  truth  of  the  things  declared,  but  to  sh«w 
from  them  that  the  party  was  then  insane,  in  order  tltat  the  jury  may 
theuce  infer,  if  they  should  think  such  inference  fair  and  proper,  that 
he  was  so  at  the  moment  when  the  deed  was  executed;  and  this  par- 
ticularly when  a  ground  has  been  laid  for  the  introduction  of  the  testi- 
mony, by  showing  that  the  party  was  at  times  insane,  previous  to  the 
execution  of  the  deed. 

The  case  of  the  State  v.  Scott,  1  Hawks  24,  commented  upon,  and  distin- 
guished from  this  case. 

The  plaintiff  filed  her  petition  in  the  Court  of  Pleas  and 
Quarter  sessions  for  the  county  of  Granville,  alleging  that 
her  late  husband,  William  A.  Norwood,  had  died  siezed  in 
fee  simple  of  a  certain  tract  of  land,  situate  in  the  said  couo- 
ty  of  Granville,  and  praying  that  she  might  have  dower  as- 
signed in  the  same.  To  this  petition,  Alexander  F.  Marrow, 
the  terre-tenant,  and  the  heirs  at  law  of  the  said  William  A^ 
Norwood,  were  made  parties'  defendants,  of  whom  Marrow, 
the  terre-tenant,  alone  answered.  He  denied  the  seisin  of 
the  husband  at  the  time  of  his  death,  whereupon  an  issue 
^'Qs  mwJe  uP)  to  be  submitted  to  a  jury,  e      ther  Wiliiam 
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A.  Norwood,  the  late  husband  of  the  petitioner,  was  seised  at  Dt?c.  1839 

the  time  of  his  death,  of  the  tract  of  land  mentioned  in  the  --         7 

,.       .     ^  ^   ,  .      *i_     Norwood 

petition?    After  a  verdict  m  favour  of  the  petitioner  m  the        y 
County  Court,  the  defendant  Marrow  appealed  to  the  Sup«-  Manow 
rior  Court,  in  which,  on  the  last  circuit,  before  his  Honor 
Judge  Bailky,  the  issue  came  on  to  be  tried,  when  it  was 
admitted  by  the  defendant  Marrow,  that  before,  and  up  to  the 
28th  day  of  September,  1835,  William   A.  Norwood  was 
seised  and  possessed  in  fee  simple,  of  the  premises,  and  in 
order  to  show  title  and  seisin  out  of  him,  the  defendant  gave 
in  evidence  the  following  deeds,  to  wit:    1st.  A  deed  of  the 
said  28th  of  April,  1835,  from  said  Norwood,  to  one  Jabez 
Duty,  as  a  trustee,  to  secure  and  pay  a  debt  therein  mention- 
ed, as  due  to  James  R.  Duty.  2.  A  deed  from  said  Norwood 
to  Richard  Sneed,  Robert  Jenkins  and  Edward  Norwood, 
dated  23rd  of  February,  1836,  in  trust  for  the  payment  of 
his  debts.     3.  A  deed  from  said  Sneed,  Jenkins  and  Edward 
Norwood,  to  the  defendant  Marrow,  dated  the  10th  day  of 
March,  1836.     4th.  A  deed  from  the  said  Jabez  Duty,  to  the 
said  Marrow,  dated  the  8th  day  of  March,  1839.     It  was  ad. 
mitted  by  the  petitioner,  that  the  deeds  aforesaid  covered, 
and  purported  to  convey,  the  premises  in  question;  but  she 
alleged  that  the  deeds  to  Jabez  Duty,  and  to  Sneed  and  oth- 
ers, were  void;  the  first,  because  the  debt  which  that  deed 
was  made   to  secure  was  affected  withr  usury;  and  the  se- 
cond, because  the  said  William  A.  Norwood,  at  the  time  of 
its  execution,  was  non  capos  mentis.    In  regard  to  the  first, 
she  called,  as  a  witness,  the  said  James  R.  Duty,  who  proved 
that,  previous  to  the  execution  of  that  deed,  the  said  Nor- 
wood was  indebted  to  him  in  several  sums  of  money,  in 
some  one  or  more  of  which  was  included  interest  at  a  STeater 
than  the  legal  rate  of  six  per  centum,  and  that  the  said  debts 
were  reduced  into  one,  and  the  deed  taken  to  secure  it. 

In  regard  to  the  second,  the  petitioner  called  several  wit- 
nesses, who  stated,  that  for  some  time  previous  to  its  execu- 
tion, William  A.  Norwood  had  been  greatly  addicted  to  drink* 
ing,  and  was  habitually  intemperate,  and  that  his  mind  was 
thereby  impaired:  and  his  family  physician  stated,  that  some 
two  or  three  months  previous  to  the  execution,  he  had  re- 
ceived a  severe  blow  on  the  head^  which  had  affected  his 
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Dec.  1839  miod;  that  since  that  time,  he  had  given  himself  up  (odriDk- 
^       ~  ing;  that  for  some  time  before  the  deed  was  executed,  his  mind, 
''T     when  he  awoke  in  the  morning,  was  much  wanting  in  ener- 
Marrow  gy^  ^nd  incapable  of  business;  but  that  after  taking  a  mode- 
rate portion  of  stimulus,  his  powers  rallied,  and  be  became 
fully  possessed  of  his  understanding,  and  continued  capable 
of  transacting  business,  unless  (which  was  generally  the 
case,  and  was  the  case  the  evening  before  the  deed  was  exe- 
cuted,) he  continued  to  drink,  in  which  event,  he  became  ia 
the  afternoon  incapable  of  business  again  from  intoxication. 
Upon  cross-examination,  this  witness  stated  that  he  saw  Nor- 
wood the  morning  the  deed  was  executed,  and  just  before  its 
crxecution,  and  that  he  was  then  in  possession  of  his  reason, 
and  capable  of  transacting  business. 

The  petitioner's  counsel  then  offered  to  call  witnesses  to 
prove  the  said  Norwood's  <<  declarations  connected  with  bis 
conduct''  the  day  succeding  that  on  which  the  deed  was  exe- 
cuted, in  order  that  the  jury  might,  from  these,  with  his  pre- 
vious conduct,  <fec.,  infer  that  he  was  non  compos  on  the  day 
of  the  execution  of  the  deed.  To  this  evidence  the  defend- 
ant's counsel  objected,  and  the  Court  sustained  the  objection 
and  excluded  the  testimony. 

The  defendant  then  called  the  two  subscribing  witnesses 
to  the  deed,  who  testified  that  they  had  been  long  and  inti* 
mately  acquainted  with  William  A.  Norwood;  that  be  bad 
been,  for  some  months  previous  to  the  execution,  much  ad^ 
dieted  to  intoxication,  but  that,  except  when  drunk,  his  mind 
was  quite  adequate  to  the  proper  transaction  of  business;  that 
when  the  deed  was  ^ecuted  he  was  not  drunk,  but  fully  pos* 
sessed  of  his  understanding;  that  the  deed  was  read  to  bim, 
and  he  fully  understood  its  purpose  before  its  execution. 

The  defendant  then  called  Richard  Sneed,  one  of  the  trus  - 
tees  named  m  the  deed.  To  this  witness  the  petitioner's 
.counsel  objected  as  incompetent  on  the  score  of  interest;  and 
the  witness,  in  answer  to  questions  put  by  the  petitioner's 
counsel,  stated  that  he  had  accepted  and  acted  under  the 
deed — sold  and  conveyed  the  property,  and  paid  the  debts, 
having,  with  the  other  trustees,  first  retained  and  applied  to 
his  own  use  the  commissions  given  by  the  deed;  and  there- 
upon the  counsel  insisted,  that  though  the  witness  bad  not 


eU  al. 
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joined  in  any  warranty  or  covenant  against  incumbrances  to  Dec.  18S9 
the  defendant,  Marrow,  yet,  by  accepting  the  trust,  and  act-  ZZ 
ing  in  its  execution,  he  had  rendered  himself  liable  to  ac-       v 
tions,  and  was  interested  to  support  the  deed.    His  Honor  Marrow 
overruled  the  objection,  and  allowed  the  witness  to  be  ex- 
amined.   This  witness  testified  that  he  had  long  been  a 
neighbour  of.  and  well  acquainted  with,  the  said  Norwood; 
that  Norwood  had  been  for  some  time  very  much  involved 
*in  debt,  though  possessed  of  considerable  real  and  personal 
estate;  that  some  weeks  before  the  deed  was  made,  he  was 
asked  by  Norwood  to  act  as  his  agent,  with  Robert  Jenkins, 
his  brother-in-law,  and  Edward  Norwood,  his  son,  for  selling 
his  property,  or  as  much  of  it  as  would  satisfy  his  debts;  that 
it  was  the  wish  of  both  himself  and  his  wife,  (the  petitioner,) 
that  the  tract  of  land  in  controversy  should  first  be  sold,  in 
order,  if  possible,  to  save  the  negroes;  that  in  consequence  of 
this  application,  the  witness,  with  Jenkins  and  Edward  "Nor- 
wood, had,  before  the  execution  of  the  deed,  contracted  with 
the  defendant.  Marrow,  for  the  sale  of  the  land;  that  it  was 
then  concluded  to  substitute  a  deed  of  trust  for  a  power  of 
attorney;  upon  which,  the  witaess  drew  the  deed  of  the 
23rd  of  February,  1836,  according  to  the  instructions  of 
William  A.  Norwood,  who  fully  understood  its  provisions, 
which  were  well  known  to,  and  approved  of  by,  his  family, 
including  his  wife,  the  petitioner,  and  Edward,  his  son;  and 
that  the  said  William  A.  Norwood  executed  it  while  in  the 
full  possession  of  his  faculties;  that  a  chief  object  of  the  deed 
was  to  relieve  the  land  of  the  incumbrance  of  the  debt  to  Du- 
ty, secured  by  the  deed  of  the  2Sth  of  September,  1835;  and 
that  on  the  day  ailer  the  execution  of  the  deed  of  the  23rd  of 
February,  the  defendant.  Marrow,  in  the  presence  of  all  the 
trustees  therein  named,  paid  and  discharged  the  Duty  debt, 
paid  the  residue  of  the  purchase  money  to  the  trustees,  and 
was  put  into  possession  of  the  premises.  Robert  Jenkins  was 
then  called  by  the  defendant,  and,  after  being  objected  to  by 
the  petitioner's  counsel,  for  the  same  reasons  which  they  had 
urged  against  the  admissibility  of  Sneed,  was  admitted,  and 
gave  testimony  of  the  same  import  as  that  given  by  Sneed. 

The  petitioner's  counsel  then  asked  the  Judge  to  instruct 
the  jury,  that  if  the  evidence  given  by  James  R.  Duty,  re- 
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Dec.  I839specting  the  deed  of  the  28th  of  September,  1835,  was  true, 

NTrwood  ^^^^  ^*^  ^^  absolutely  void  as  against  the  petitioner,  not* 

y       withstanding  the  facts  deposed  by  Sneed  and  Jenkins  should 

Marrow  jj^  jj^^  j^jg^.  y^hi^h  instruction  the  Judge  gave  as  prayed 

lor. 

The  petitioner's  counsel  then  having  proved  that  William 
A.  Norwood  died  on  the  2dth  of  February,  1836,  before  the 
probate  of  the  deed  of  the  23rd  of  February,  which  was  oa 
the  11th  of  March,  and  its  registration,  which  was  on  the* 
2nd  of  April  foUpwing,  insisted  that  t)ie  widow  was,  as  to  her 
right  of  dower,  a  creditor  within  the  meaning  of  the  first  sec- 
tion of  the  act  of  1829,  ch.  20,  I  Rev.  Stat.  ch.  37,  sec.  24; 
and  prayed  his  Honor  to  instruct  the  jury,  that  although  the 
said  deed  was  executed  by  the  said  William  A.  Norwood 
when  in  full  possession  of  his  mental  capacity,  so  as  to  pass 
the  title  and  seisin  out  of  him  as  against  himself  and  his 
heirs,  from  the  execution  thereof,  yet,  that  as  against  the  pe- 
titioner, the  same  took  effect  only  from  its  registration;  and 
that  being  after  the  death  of  the  said  Norwood,  he  died  seized 
thereof,  so  as  to  entitle  the  petitioner  to  dower;  which  instruc- 
tion his  Honor  refused  to  give.  There  was  a  verdict  and 
judgment  for  the  defendant,  and  the  petitioner,  after  an  in- 
effectual motion  for  a  new  trial,  appealed. 

W.  A.  Chraham  and  Battle  for  the  petitiooer. 
Badger  for  the  defendant. 

RuFF*iN,  Chief  Justice.  The  issue,  as  joined  in  the  record, 
is  in  the  most  general  form  that  is  admissible:  Whether  the 
late  husband  of  the  petitioner  was  at  his  death  seized  or  pos- 
5iessed  of  the  land  in  which  the  dower  is  claimed?  But  up- 
on the  trial,  the  defendant  offered  in  evidence  two  deeds  in 
particular,  made  by  the  husband,  and  insisted  that  one  or  the 
other  of  them  transferred  the  fee  and^eisin  from  the  husband; 
admitting  at  the  same  time,  if  that  was  not  the  effect  of  those 
deeds,  that  the  plaintiff's  husband  did  die  seized. 

The  Court  held  that  one  of  those  deeds,  that  to  Duty,  was 
void  as  against  the  petitioner,  and  that  she  was  entitled  to  a 
verdict  upon  the  issue,  notwithstanding  that  deed.  This 
point  having  been  thus  ruled  in  favour  of  the  petitioner, 
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would  not  ordinarily  be  a  subject  for  reconsideration  in  this  ^ec.  1839 
Court,  as  our  attention  is  more  properly  given  to  such  errors  7j     ~7 
as  are  alleged  by  the  party  who  appeals.    But  in  the  present       y 
instance  the  case  embraces  all  the  facts  in  relation  to  that  Marrow 
deed  as  well  as  to  the  other,  upon  the  idea  that  if  that  deed    ^  '  ^'' 


to  Duty  be  legally  a  bar  to  the  petitioner,  the  errors  in*  re- 'f he  •««»- 
spect  to  the  second  deed,  if  there  be  any,  become  immaterial;  Murt^^apou 
and  consequently,  that  the  verdict  and  judgment  ought  not^^^P]^'* 
to  be  disturbed,  as  upon  the  whole  case  they  are  right.    At-  p.">pe«*iy 
kinson  v.  Clarke,  3  Dev.  Rep.  171.  There  cannot,  therefore,  such  errors 
be  a  venire  de  novo,  unless  the  decision  upon  that  deed  be  "J^by' 
right,  and  also  the  decision  upon  some  of  the  points  made  ^^  party 
respecting  the  other  deed  be  wrong.    It  is  become  thence,  peaU^^But 
the  dutyot  this  Court  to  examine  the  deed  of  September  ^^f]^*{j^ 

28th,  1835.  •"  the  tacts 

ID  relatioa 

We  are  of  opinion,  that  the  determination  of  his  Honor,  *?  aques- 
npon  the  trial,  in  respect  to  the  first  conveyance,  is  well  ded  sgainu 
founded.     In   Shober   v.   Hauser,  ante  91,  it  wag  held,  {^*^P|,f^, 
upon  full  deliberation,  that  an  instrument  of  this  kind,  af- |f  <^«<r'*^«i 
fected  with  usury,  is  void  against  the  bargainor.  •  It  did  not,  would  ren- 
therefore,  divest  the  seizin  of  the  husband;  but  upon  his  death,  rors  of  ^^ 
the  land,  but  for  the  other  deed,  would  have  descended  to  the  ^Jlj^liiSr 
heir.    It  is  said,  however,  that  a  stranger  cannot  impeach  the  compi«ioi« 
deed  on  that  ground;  and  that  the  bargainor,  or  his  heir  a-  tben  the   ' 
lone,  can  take  advantage  of  it;  and  it  is  thence  inferred  that  it  ^^^^p'* 
is  not  competent  to  the  widow  to  allege  this  objection^  but  ^^  9^ 
that  she  must  await  the  action  ot  the  heir  to  regain  the  pos-  cau8e»  if 
session  from  one  holding  adversely  upon  a  claim  under  this  improperly 
deed.    But  we  deem  that  inference  unfounded,  and  that  the  llf***'®^. , 

'  the  rerdiet 

contrary  is  the  law.  By  the  statute,  the  widow  is  dowableandjadg^ 
of  all  land  of  which  her  husband  died  seized.  If  the  seisin  ^uo  b«' 
remained  in  the  husband,  after  he  executed  the  deed,  on  ac-  ?!*!!ir!?*^*!v^ 

'  '  as  upon  tho 

count  of  its  being  void,  then  he  did  die  seized,  and  her  title  ^boie  case 
to  dower  was  perfect.  Indeed,  the  very  terms  in  which  the  is-pi^t."^ 
sue  between  these  parties  is  couched,  shew  that  the  material  ^^^^  ^ 
enquiry  is,  whether  the  husband  died  seized:  if  he  did,  that  Shoher  vs. 
is  decisive  of  the  wife's  right.     Nor  is  it  true  that  the  wife  91.  apprav- 
gets  her  dower  necessarily  through  the  heir.    She  claims  ^ 
paramount  the  heir.    It  is  true,  indeed,  that  she  cannot 

33 
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Dec.  1839  enter  until  assignment  made;  and  that  in  point  of  tenure,  for 

^       "7  feudal  reasons,  she  holds  of  the  heir  or  of  the  person  in  whom 

V       is  the  reversion  of  the  land  assigned  for  dower.  But,  in  point 

Marrcw   q{  i[iIq^  her  «Btate  does  not  arise  or  take  effect  out  of  the  own- 

L.ershipof  the  heir  or  other  person  making  the  assignmeat, 


ForfcudRi  {jjj^  jg  considered  a  continuation  of  that  of  the  husband;  and 
vidowhoidB  although  between  the  death  of  the  husband  and  the  assign- 
ofthc^htrr  ment  of  dower,  a  seizin  of  the  heir  or  another  person  inter- 
p^  °j^^*^jjj  venes,  yet  upon  the  assignment  she  is  in  by  relation  from  the 
whom  i«  the  death  of  the  husband;  for  "  the  law'adjudgeth  no  mesne  sei- 
the^and  at-  siu  bctweeu  the  husband  and  wife."  Perkins  s.  424.  Co.  Lit. 
dower/*Bat241.  She  does  uot  require  the  assistance  of  the  heir,  but 
>n  p^n^  of  brings  her  action  against  any  person  who  has  the  freehold, 
late  18  con-  whether  that  be  the  heir  or  any  other.  Co.  Lit.  38.  She 
derived^'  ™^7  sue  a  disseisor,  abator  or  intruder;  and  hence  those  per- 
from,  and  a  g^j^g^  although  having  the  freehold  by  wrong,  may  assign  her 
tinti  ot  that  dower,  and  thereby  bind  those  who  have  the  right.  Co.  Lit. 
Und!an<r  35  a,  357,  b.  That  this  must  be  so  is  evident,  when  it  is  re- 
aiihoogh  ^Qjl^jjjgj  that  at  common  law,  the  wife  was  entitled  to  dow- 

befween  I  he  ' 

death  of  theer,  in  all  land  of  which  her  husband  was  seized  at  any  time 

husband  &,.  it..  i-  t         \   r- 

the  assign-  duruig  the  covcrturo;  and  that  his  conveyance  did  not  defeat 
dlTwer^^a  ^^^  right.  Consequently,  she  was  entitled  when  the  heir 
■eiainofihehad  nothincf  iu  the  land;  and  therefore,  she  was  obliged  toas- 

hnr  or  of  ^  '  '  ^ 

anntherper-sert  the  right  for  hcrsclf.  It  is  true,  that  is  not  so  in  this 
wnJ^yct  State,  except  in  cases  of  conveyances  in  fraud,- or  devises  iu 
upontheas-prej^ijiQe^  of  the  wifc;  because  dower  is  only  of  land  of 
aiic  18  in  V  which  the  husband  died  seised;  and  if  he  was  seised  for  the 
fh)mThe  purpose  of  dower,  he  was  also  for  that  of  descent.  Still,  the 
u« ^husband ^^^^^^  of  the  heir  cannot  hurt  the  widow — hut  she  may  re- 
cover against  him  who  has  the  freehold,  whether  derived  or 
not^ require  usurpcd  from  the  heir.  If  the  husband  had  made  a  voidable 
ance'ofthe  ^Hcnation,  and  had  not  avoided  it  during  his  life,  there 
heir;  but  would  bc  uo  title  of  dowcr,  because  he  had  not  the  seisin  at 
action  a-  his  death.  But  if  the  deed  be  void,  the  seisin  remained  in 
Si!l?n*wCo  ^^^  husband,  and  the  right  of  dower  attached  thereto.  Ma- 
h«jtb^fr^cAcZv.  Clarke,  2  I/i.  Ray.  778,  Salk.  619.  11  Mod.  19. 
ther\hAt  he  Blitheman  V.  Blithemanj  Cro.  Eliz.  279. 
Lnyother,*^  If  our  opiuion  wc re  different  on  the  point  that  has  been 
She  mar  ,  Considered,  we  should  yet  hold  that  deed  not  to  be  a  bar  in 

flueaditsei-  ,  .  ,         ,  .7  ,-./., 

sor,  abator  this  acnou,  oecausc  it  IS  uot  Competent  to  the  defendant,  ou 
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this  issue,  to  shew  a  title  out  of  the  plaintiff's  husband  and  Dec.  183J 
in  a  third  person.    It  is  so  settled  in  New  York.  Hitchcock  ~'     ~ 
V.  Carpenter^  9  John.  Rep.  344.  Hitchcock  v.  Harrington^        v 


6  John.  Rep.  290.  Collins  v.  T&rry,  7  John.  Rep.  278.    It   Marrow 
must  follow  as  one  of  the  numerous  examples  of  the  rule  long     ^  *  °  ' 
established  in  this  Court,  that  where  both  parties  claim  under  or  imi-uder, 
the  same  person,  the  title  of  that  person  is  not  to  be  disputed  those  pe^ 
between  them,  unless  one  of  them  can  shew  a  better  title  in  h°"Ji^^*Jh'e 
himself.    Love  v.   Oates  and  Single,  at  the  present  term,  freehold  by 
That  the  defendant  did  not  shew  in  this  case;  for  the  release  assign  her 
from  Dnty  to  the  defendant  was  subsequent  to  this  suit,  and  fhe'rebybind 
also  to  the  defendant's  plea.    Had  the  widow  continued  in  \^^^^  ^**® 

^  liave  the 

4)ossession,  and  had  been  sued  in  ejectment  by  the  present  de-  right, 
fendant,  she  could  not  have  set  up  a  title  in  Duty,  to  defeat  if  ^  hns- 
the  subsequent  deed  under  which  Marrow  claims,  but  would  *»"<!  »»>»i<e 

^  'a  voidable 

have  been  bound  by  the  estoppel  which  bound  the  husband,  alienation, 
Buffalow  V.  Netpsomj  1  Dev.  Rep.  208.    Estoppels  being  avoid^rdu 
mutual,  the  defendant  must  also  be  precluded  from  setting  [b"^**JiJi'^' 
up  that  title  against  the  widow:  and  as  the  defendant  did  not  be  no  title 

ot  dower 

plead  that  deed,  the  plaintiff  could  not  reply  the  estoppel,  and  becaase  lie 
80  may  avail  herself  of  it  on  the  evidence.  —  Jl^i^in  at^Ws 

The  deed  to  Duty  being  thus  out  of  the  plaintiff's  ^^y,tuu^^^^ 
the  case  depends  upon  the  sufficiency  of  the  objections  ap-*»«.vo><'.  the 
plicable  to  the  deed  of  February,  1836.  miinidTn 

One  ot  these  objections  is,  that  as  the  deed  was  not  regis-'band,  and 
tered  until  after  the  husband  died,  it  left  the  seisin  in  him  at  J}jf^eJ?i^.* 
his  death,  and  thereto  the  title  of  dower  attached.    But,  it';®**^' 

'  '       thereto. 

has  been  established  doctrine  from  an  early  period,  that  by 
relation,  a  bargain  and  sale  after  enrolment, ^operates  as  well  both*particR 
for  the  advantage  and  disadvantage  of  the  wife,  as  of  the  f '■*"*  ""*'^'* 

^      ,  o  '  the  same 

husband  and  his  heir.    Thus,  if  a  bargain  and  sale  be  made  person,  the 
to  a  man,  and  he  dies,  and  then  the  deed  is  enrolled,  his  wife  j^i^n  Is*^^ 
ought  to  be  endowed;  for  the  fee  is  in  the  bargainee  by  rela-  Jl^sV^tc^ 
tion,  and  all  the  consequences  of  a  seisin  in  fee  from  the  date  »>ei>*een 
of  the  deed  must  follow.    Gilb.  Uses,  292.     Vavghan  v.iesso'neof 
Atkinsy  6  Bur.  2765.    On  the  other  hand,  although  the  title  Slew  Tbet- 
of  dower  arose  to  the  plaintiff  upon  the  death  of  her  husband,  {Jj^*'*]j '" 
yet  by  the  subsequent  registration  of  the  deed,  it  became  in 
its  legal  operation,  an  alienation  in  his  life-time,  and  therefore  cximed 
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Dec.  1839  before  the  title  of  the  wife  accraed.    Shepherd's  Touchstone 

Norwood  ^^^^^  ^^^  ^^^'    ^^  ^*  bargain  and  sell  hi^  land  to  B.  in  fee, 
y       and  then  marry  C.  and  die,  and  C.  be  endowed,  and  after- 
Marrow  -wards  the  deed  is  enrolled,  the  dower  of  the  woman  shall  be 
taken  away  by  relation,  as  was  held  in  Baron  TrevUTs  caac, 


by  .  hu^    22  Eliz.  Touch.  226,  Cro.  Car.  217, 569. 

band  but  '  ' 

not  regisr       It  is  farther  objected  that,  as  this  is  a  deed  of  trust,  there 
after  hit     IS,  by  the  words  of  the  act  of  1S29,  ch.  20, 1  Rev,  Stat.  ch. 
rates  by^.  37,  soc.  24,  no  relation  back,  and  that  the  deed  does  not  pass 
ihe*t?ii^S  *^°y  property  but  from  the  registration.    But  this  is  only  true^ 
its  ezectt-    in  respcct  of  creditors  and  purchasers;  and  the  wife  is  nei- 
the  wife's   ther  a  creditor  nor  a  purchaser  in  our  opinion.    There  is  no 
dowtt.       contract  between  husband  and  wife  for  curtesy  or  dowers 
The  interest  the  one  gets  in  the  property  of  the  other  the 
law  gives,  for  the  encouragement  of  matrimony.    We  have 
so  held  in  respect  to  the  husband's  right  to  his  wife's  chattels. 
Logan  V.  Simfnans^  1  Dev.  &,  Bat.  13.    All  the  old  authori- 
ties say  that  the  tenant  by  curtesy  is  in  the  posty  that  is,  by 
operation  of  law.    Co.  Lit  30,  b*  Note  7.    They  are  not  so 
well  agreed  about  the  wife;  some  supposing  that  she  is  in  by 
the  husband,  or  in  the  per  by  force  of  the  marriage  agree- 
ment; and  others,  that  she,  like  the  husband,  takes  by  force 
of  the  general  law.    Co.  Lit.  30,  b.  Note  7, 239,  a.  7  Rep.  73. 
Perhaps  the  doubt  arose  from  the  several  kinds  of  dower; 
for  those  ad  ostium  ecclesicB  and  ex  assensu  patris  arose 
out  of  an  agreement  of  a  nature  similar  for  that  for  joint- 
ure in  modem  times.    But  it  is  difficult  to  distinguish  dower 
at  the  common  law  and  curtesy  as  to  their  origin.    But,  how- 
ever the  argument  may  be  pursued  upon  the  abstruse  point 
of  the  old  law,  how  the  wife  is  in^  technically  speaking,  it  is 
certain  that  such  as  her  estate  is,  the  law  makes  it  without 
any  act  of  the  husband,  and  even  against  his  will.    She 
claims  therefore  under  the  statute  which  defines  her  right  of 
dower,  and  has  made  no  contract  with  the  husband  which 
constitutes  her  a  purchaser  or  a  creditor. 

Another  exception  is  to  the  admission  of  Sneed  and  the 
other  trustee  as  witnesses.  They  were  called  by  the  de- 
fendant to  prove  the  capacity  of  the  ba^'gainor,  and  thereby 
support  the  deed  under  which  they  acted,  and  have  claimed 


C^"  NORTH  CAROUNA.  461 

and  retained  a  comtniasion.    We  do  not  perceive  any  intet-  Deo.  1839 
est  of  those  persons  in  this  suit;  although  they  probably  bar-  TJ      ~7 
hour  a  strong  bias  on  the  point  to  which  they  testify.    They       v. 
are  not  to  have  a  commission  on  what  may  be  recovered  in  ^^'^ 
this  suit;  but  they  have  already  acted  and  been  paid,  and 
have  conveyed  without  covenants  or  responsibility.    They 
have  therefore  no  interest  in  the  cause;  nor  can  the  verdict 
and  judgment  be  given  in  evidence  for  them;  and  those  are 
now  the  tests  of  competency.    It  is  said,  they  may  be  com- 
pelled to  refund  the  money  now  in  their  hands,  if  Marrow  , 
loses  the  land  by  reason  of  the  invalidity  of  the  deed.    It  is 
not  certain  they  would  be  obliged  to  refund  in  the  event  sup- 
posed.   But  if  it  be  admitted,  still  this  verdict  would  not  be 
evidence  against  them  of  the  want  of  capacity  in  their  bar- 
gainor, but  it  would  be  necessary  to  establish  the  fact  by  oth- 
er proof.    Our  opinion  therefore  is,  that  those  were  compe- 
tent witnesses. 

Upon  the  remaining  point,  we  must  say,  that  it  seems  to 
us,  the  evidence  offered  of  the  bargainor's  declarations,  con- 
nected with  his  conduct,  the  next  day,  was  relevant  and  pro- 
per. When  the  enquiry  is  whether  a  particular  malady, 
mental  or  corporeal,  existed  at  a  particular  time,  its  existence 
previously  and  just  up  to  the  period,  and  its  existence  also 
just  f^erwards,  furnished  together,  the  strongest  presumption 
that  the  disease  was  seated  in  the  system  at  the  given  period. 
It  is  the  practice,  on  every  circuit,  to  give  such  evidence  in  ac- 
tions on  warranties  of  soundness.  It  cannot,  then,  be  denied 
that  the  plaintiff  might  prove  her  husband's  defect  of  intel- 
lect the  next  day  after  he  made  the  deed.  The  only  ques- 
tion is,  as  to  the  mode  of  proof.  We  think  the  proper  mode 
must  be  by  shewing  such  facts  as  are  ordinarily  regarded  as 
indicia  of  a  sound  or  of  a  disordered  or  decayed  reason. — 
These  are,  the  appearance,  the  deportment,  the  conversation 
and  the  acts  of  the  person.  It  would  have  been  more  satis- 
factory, if  the  exception  had  set  forth  the  particular  language 
and  conduct  of  the  husband  which  it  was  proposed  to  prove* 
For,  certainly,  he  might  say  and  do  many  things  that  would 
not  be  competent.  If  he  said,  that  he  had  no  recollection 
of  making  the  deed,  that  he  was  drunk  and  had  been  imposed 
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Dec.  183Don,  or  the  like,  we  should  think  that  bis  Honor  properly  ex- 
N  ool  ^^"^^  evidence  of  the  declarations;  for,  if  admitted,  that 
T.  would  be  to  impeach  a  deed  by  subsequent  declarations,  as 
Marrow  importing  truth  in  themselves,  instead  of  laying  before  the 
jury  the  conversations  of  the  person  upon  subjects  generally, 
and  not  on  this  particular  transaction  only,  as  denoting  not 
imposition  merely,  but,  with  other  things,  as  denoting  a  want 
of  understanding  to  make  a  bargain.  From  the  nature  of 
the  investigation  before  the  jury,  any  wild,  incoherent  or  ir- 
rational opinions,  narrations,  imaginations  or  contracts,  or 
the  acts  or  behaviour  of  the  party,  generally,  must  of  neces- 
sity be  considered.  But  only  such  can  be  heard  as  indicate 
that  at  the  time  of  making  them,  the  person  was  insane,  and 
not  those  which  purport  to  be  assertions  of  the  person  that 
he  was  not  sane  at  the  time  of  doing  a  certain  act.  It  is 
true,  even  madness  is  sometimes  simulated,  and  many  acorn- 
mon  man  may  be  unable  to  detect  the  imposition.  But  it  is 
not  more  difficult  to  do  so  after  the  transaction  than  at  or  be- 
fore it;  and  at  each  period  the  judgment  is  formed  upon  the 
same  species  of  evidence.  From  the  risk  of  deception  by 
(he  person  whose  interest  it  may  be  to  stultify  himself,  and 
from  the  inability  of  many  men  to  appreciate  properly  what 
passes  before  them,  as  evidence  of  sanity  or  insanity,  the  ev- 
idence of  the  kind  we  are  speaking  gf  may  frequently  be  en- 
titled to  but  little  weight.  Perhaps,  that  might  have  been 
the  case  here;  for,  from  the  nature  of  this  person's  case,  the 
evidence  of  his  state  next  day  would  have  but  faintly  re- 
flected back  on  his  condition  at  the  execution  of  the  deed,  un- 
less the  evidence  related  to  corresi)onding  hours  of  each  day, 
and  unless  the  quantum  of  stimulus  and  the  period  of  tak- 
ing it,  should  also  turn  out  to  be  alike  on  both  days.  But 
the  weight  must  necessarily  be  estimated  by  the  jury.  We 
do  not  think  that  such  evidence  is  so  entirely  without  weight, 
or  so  suspicious,  that  none  ought  to  be  heard.  On  the  contra- 
ry, if  a  witness  was,  for  example,  with  the  person  all  the  se- 
cond day,  and  described  his  treatment  to  be  such  as  ought  to 
have  roused  his  dormant  faculties  on  that  day,  if  it  did  on  that 
previous,  and  yet  should  be  believed  when  he  stated  that  it 
had  no  such  effect,  but  that  the  party  was  throughout  lethar- 


OP  NORTH  CAROLINA.  463 

giC|  stupid  or  delirious;  it  could  not  be  denied,  that  either  the  Deo.  1839 
veracity  or  the  judgment  of  those  who  testified  to  his  state  'ZZ  "~ 
when  be  made  the  deed,  would  be  materially  discredited.  y. 

Against  this  we  are  not  aware  of  any  thing,  unless  it  be  ^^^<^ 
the  case  of  the  State  v.  Scottj  1  Hawks,  24.  We  own  that 
our  minds  are  not  satisfied  with  the  reasoning  in  the  opinion; 
and  indeed  we  are  not  certain  that  it  is  correctly  understood 
by  us.  But  this  may  be  distinguished  from  that  case;  and 
therefore  in  coming  to  the  decision  we  have,  we  do  not  over- 
rule Scoit^s  case.  In  the  first  place,  although  the  exception 
there  stated,  that  the  prisoner  offered  his  declarations  "  in 
connexion  with  his  conduct,"  yet  Judge  Henderson's  o- 
pinion  clearly  treats  the  question  as  if  it  concerned  declara- 
tions by  themselves;  which  he  said  a  majority  of  the  Court 
thought  were  not  evidence  unless  they  accompanied  acts, 
though  his  inclination  was  the  other  way.  Perhaps,  there- 
fore, the  decision  may  be  attributed  to  the  Courts^  not  advert- 
ing to  the  circumstance  that  evidence  of  conduct  as  well  as 
ot  words  was  offered.  But  there  is  another  difference  be- 
tween the  cases.  There,  no  ground  was  laid  for  any  suspi- 
cion of  previous  insanity;  so  that  the  subsequent  exhibition 
of  it  for  but  a  day,  might  have  been  rejected  upon  a  presump- 
tion that  it  must  be  simulated.  Here,  the  object  is  to  shew 
that  the  same  marks  of  an  enfeebled  mind  existed  afterwards 
as  unquestionably  had,  during  portions  at  least  of  each  day, 

for  a  considerable  period  before  the  excution  of  the  deed 

We  think  that  such  evidence  must  be  received,  because  evi- 
dence of  that  description  is  all  that  the  nature  of  the  case  ad. 
mits  of;  and  therefore  that  the  judgment  must  be  reversed  and 
another  trial  had* 

Per  Curiam.  Judgment  reversed. 
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f>ec.  1839  JOSEPH  8.  JONES  vs.  THOMAS  J.  JUDKIN8. 

Wben  several  executions,  issuing  from  difiereot  competent  Conits,  are 
in  the  hands  of  different  officers,  then,  to  prevent  conflicts,  if  the  officer 
holding^  the  junior  execution  seises  property  by  virtue  of  it,  the  proper- 
ty BO  seised  is  not  subject  to  the  execution  in  the  bands  of  the  other 
officer,  althougrh  first  tested;  and  consequently  a  purchaser  under  the 
junior  execution  is,  in  such  case,  protected  against  the  execution  of  a 
prior  teste. 

A  ju8tice*s  judgment  apparently  regular,  cannot  be  collaterally  impeach- 
ed by  evidence  that  the  constable  by  whom  the  warrant  purported  to 
have  been  executed,  was  a  man  of  general  bad  character,  and  not  to  be 
trusted  in  any  thing  he  might  say  crdo,  or  by  any  other  parol  evidence 
to  show  that  the  warrant  had  not  in  fact  been  served.  It  is  a  judicial 
proceeding  which  is  conclusive,  unless  upon  some  other  proceeding  di- 
rectly to  avoid  it. 

Trover  for  a  horse,  tried  at  Warren,  on  the  last  circait, 
before  his  honor  Judge  Saunders. 

The  plaintiff,  who  was  the  Sheriff  of  Warren  county, 
claimed  title  to  the  horse  by  virtue  of  a  levy,  under  three^ 
fa?s.  in  his  hands  against  one  Thomas  H.  Christmas,  whose 
property  the  horse  then  was.  Two  of  these  ^.  fas.  purport- 
ed to  be  issued  by  the  Clerk  of  Warren  County  Court,  the 
23rd  of  January,  1839.  and  were  endorsed  by  the  sheriff  "  to 
hand  the  23rd  of  Jan'y.  1839."  The  other  purported  to  be 
issued  the  day  following,  and  was  endorsed  "  to  hand"  on 
that  day;  and  all  were  levied  upon  Christmas's  property,  in- 
cluding the  horse  in  question.  These  executions  were  all 
tested  of  the  November  term,  1833,  of  Warren  County  Court, 
and  were  returnable  to  the  ensuing  February  term,  1839* 
The  plaintiff  offered  evidence  of  the  delivery  of  the  ft,  fas,  to 
him  by  the  Clerk,  and  of  his  levying  upon  the  horse  either 
on  the  23rd  or  24th  of  January.  The  defendant  claimed  the 
horse  as  a  purchaser  at  a  constable's  sale;  and  offered  in  evi- 
dence a  warrant  against  Christmas,  dated  the  22nd  of  Janua- 
ry, 1839,  and  a  judgment  and  execution  thereon,  dated  the 
23rd  of  January,  1839,  endorsed  by  the  constable, "  levied  on 
the  horse"  the  same  day.  The  defendant  proved  further,  by 
the  magistrate,  that  the  warrant,  judgment  and  execution 
were  truly  dated.  He  also  proved  the  constable's  sale  and 
his  purchase  of  the  horse.  The  plaintiffinsisted  that  his  levy 
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was  in  fact  prior  to  that  of  the  constable,  and  he  offered,  for  I>ec.  1839 
the  purpose  of  showing  that  the  endorsement  by  the  consta-  ~      ^ 
ble  was  false,  to  prove  that  the  constable  was  a  man  of  bad      y. 
character,  not  to  be  trusted  in  any  thing  he  might  say  or  do;  Jadkiot . 
and  further,  that  the  warrant  had  not  been  served  pn  Christ- 
mas, and  that  he  had  no  notice  of  it    This  evidence  was  re- 
jected by  the  Court. 

His  Honor  charged  the  jury,  that ''  they  were  to  enquire 
whether  the  sheriff  in  fact  levied  upon  the  horse,  and  when, 
(explaining  to  them  what  constituted  a  levy;)  also,  whether 
the  constable  in  fact  levied  his  execution,  and  when — ^that 
the  endorsements  made  by  the  officers  were  only  prima  fa- 
de evidence  of  those  facts  being  true;  and  that  diey  should 
find  their  verdict  as  they  might  be  satisfied  as  to  who  made 
the  first  levy."  There  was  a  verdict  and  judgment  for  the 
defendant,  and  the  plaintiff  appealed. 

No  counsel  appeared  for  the  plaintiff  in  this  Court. 
Batile  for  the  defendant. 

Damiel,  Judge.    At  commoa  law,  the  goods  of  the  party  ^^  ^,,„^ 

against  whom  a  writ  of  Jieri  facias  issued,  were  bound  from  bv,  the 

the  teste  of  the  writ:  by  which  is  meant  that  the  writ  bound  p^'^. 

the  property  as  against  the  party  himself,  and  all  claiming  ^,|^^^ 

by  assignment  from,  or  by  representation  under,  him;  so  that  vnt  oeju 

a  sale  by  a  defendant  of  his  goods  bona  fide^  excepting  in  i^  bou^ 

market  overt,  did  not  protect  them  from  a  fieri  facias  tested  ^  ^^ 

before,  although  not  issued  or  deUvered  to  the  sheriff  until  ▼ricwasto 

after  the  sale.    Payne  v.  Drewe^  4  East  623,  Cro.  Eliz.  teiiin^  or  ' 

174,  Cro.  Jac.  461, 1  Sid.  271.    Subject  to  the  foregoing  re-  ^2!"* 

strictions,  the  property  of  the  goods  is  not  altered,  but  contin* 

ues  in  the  defendant  till  the  execution  is  executed.  Lowthel  to  thu  iL 

V.  Tomkins,  2  Eq.  Cas.  Abr.  381.  Payne  v.  Drewe,  4  East.  J^^* 

640.    If,  therefore,  the  property  is  levied  on  and  sold  under  ^^'^^ 

a  junior  execution,  the  vendee  gets  a  good  title;  and  the  party  altered'  bat 

having  the  first  execution,  cannot  seize  them  by  virtue  of  his  ^e^da!^ 

writ  first  tested;  Smallcomb  v.  Buckingham^  1  Ld.  Ray'd.  ^^  till  ibe 

262, 1  Salk.  320,  Comyns  36;  if  he  eould,  no  person  would  cxee^ed!  ' 

bid  at  sheriff's  sales.    The  party  who  has  the  execution  of  |f  (berefim 

the  first  test,  may  have  his  remedy  against  the  sheriff,  whose  ^^.i^p^ 

duty  it  was  to  execute  that  writ  first  which  was  first  tested.  So  luidfoki 

34 
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Dec.  183>  If  the  sheriff  has  only  levied  under  the  younger  execution, 

I  ^     Qud  before  tho  sale  an«lder  execution  in  point  of  ^e«/e  comes 

V.       to  his  hands,  he  may,  and  ought,  to  apply  the  property  to  the 

Judkins.  satisfaction  ot  the  execution  bearing  the  first  teste.     Ctreeti 

under  a  ju-  V.  Jo/iTislon.  2  liawks  309,  Jones  v.  AUiertan,  7  Taunt.  56. 

Tion  thr""  '^^^  above  remarks  apply  to  the  case  where  several  execu- 

vendee  g«i0  tions  of  different  dates  come  to  the  hands  of  one  officer.  But 

tie;  ami  the  ivbeu  Several  executions,  issuing  from  different  competent 

iHg^thefiVst  Courts,  are  in  the  hands  of  different  officers,  (as  in  the  case 

execution    before  US,)  then,  to  prevent  confficts,  if  the  officer  holding  the 

cannot  seize  .       .  '        .  f  .  ® 

them  by  juuiox  cxecution  scizcs  property  by  virtue  of  it,  the  property 
vri^firtt  "so  seized  is  not  subject  to  the  execution  in  the  hands  <^  the 
tested.  other  officer,  although  first  tested.  .  Lord  Ellenborough, 
The  ptrty  in  delivering  the  opinion  ot  the  Court  iu  Payne  v.  Drewe^ 
who  has*  beld  that  where  there  are  several  authorities  equally  compe- 
tloVorSie  ^^"^  ^®  ^^^^  ^^^  goods  of  a  party,  when  executed  by  the  prop- 
firsLtette,    er  officer,  that  they  shall  be  considered  as  effectually  and  for 

may  have  li.  ,•  !•■/» 

his  renedjall  purposes  bound  by  the  authority  which  first  actually  at- 
sSeHff  ^  ^  taches  upon  them  in  point  of  execution,  and  under  which  an 
whofce  duty  exccution  shall  be  first  executed.    We  think,  that  a  levy  at- 

it  was  to  ex-»  •  .     •  ^ 

ecute  that  tachcs  upou  *be  goods  m  pomt  of  execution.  The  jury,  un- 
which  m  ^^^  ^^^  charge  of  thje  Court  upon  that  point,  found  that  the 
first  tested,  constable  made  the  first  levy.  Wo  are  of  the  opinion  that 
ir  the  aher-  the  salo  by  him  gave  the  purchaser  a  good  title. 
IcTic"  ttill^  When  we  say  that  the  property  of  the  goods,  notwithstand* 
der  the      j^»r  the  teste  of  the  execution,  is  not  altered,  but  remains  in 

Vounger  ®  '  ' 

cxeeuiion,  ttie  defendant  until  the  execution  executed,  we  are  not  to  be 
s  lie  an  eld-  undcrstoodas  saying  that  the  sheriff,  after  be  has  made  a  levy, 
^oi^T^loint  '^*^  "®^  ^^^^  ^  special  property  in  the  goods  as  will  enable 
of  tette  him  to  maintain  tresspa^  or  trover  against  any  person  who 
hamk,  he  '  niay  take  them  out  of  his  possession:  for  he  may,  as  he  is  an> 
oISi?"o  swerable  to  the  plaintiff  to  the  value  of  the  goods.  WUbra- 
apply  the    ham  V.  Suotc,  2  Sauud.  47.  Watson  on  Sheriff's  191. 

property  to 

the  satisikf.     We  are  of  the  opinion  that  the  judgment  on*  the  warrant 

tion  of  the  .         r>,t     >  i  ■»  «  n       •    »i       •  •      •■ 

excutioQ     against  Christmas,  could  not  be  collaterally  impeached  by 
firef  iMift  **  evidence  that  the  constable  was  a  man  of  general  bad  char- 
acter, or  any  other  parol  evidence*    It  is  a  judicial  proceed- 
ing which  is  conclusive,  unless  upon  some  other  proceeding 
directly  to  avoid  it. 

Per  Curiam.  Judgment  affirmed. 
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THE  GO V£ ANOH  to  tile  oteof  CRBJBN  RiLElSNER  vt.  JOHN  Dec.  1839 

LC£etai.  

Where  claims  lard  put  iilto  the  hands  of  a  constable  fbf  cellection,  doting 
one  offieial  year,  aiidTemaia  in  bia  bands  imcollected  doting  the  soc- 
ceeding year ibr whieh  he  ia  re»appoint6d, a failoreto collect dori&g 
the  latter,  is  a  broach  of  hie* offieial  bond  for  that  year, ibr- which  are-  . 
coTery  may  be  had  against  him  and  his  tnreties,  though  he  may  have 
committed  a  breach  in  the  preceding  year,  for  which  the  party  injured 
might  have  sued  him  and  his  sureties  lor  that  year. 

This  was  an  actiota  of  Debt,  uprui  a  bond  executed  ^y 
the  defeodant  I.iee;  as  constabl^;  and  by  the  other  defendants 
as  his  sureties,  in  January,  1833.  The  breach  assigned  was, 
a  failure  by  the  officer  to  collect  a  note  on  one  Kinion,  for 
about  $57,  and  another  note  on  one  Casey,  for  about  $39. — 
The  defendants  pleaded  cmidiiions  performed  and  not  bro- 
ken; and  on  the  trial  at  Buncombe,  on  the  last  circuit,  be- 
fore his  Honor  Judge  Pearson,  it  was  in  evidence,  that  Lee 
acted  as  a  constable  for  the  year  1833,  and  was  re-appointed 
in  January,  1833,  and  also  acted  for  that  year;  that  on  the 
13th  of  July,  1832,  Leisner  placed  the  two  notes  above  men- 
tioned in  his  hands  for  collection.  It  was  admitted  that  Kin- 
ion  and  Casey  were  solvent  during  the  whole  time,  and  that 
Lee  had  neglected  and  failed  to  collect  the  money,  except 
about  $8,  which  he  collected  and  paid  over  to  Leisner  in  the 
fall  of  1833,  s($on  after  which  he  left  the  county.  The  de- 
fendants, who  Were  the  sureties  upon  the  bond  of  1833,  in- 
sisted that  they  were  not  liable,  and  that  the  action  should 
have  been  brought  on  the  bond  of  1832:  but  his  Honor  held 
that  if  the  money  was  not  collected  in  1832,  and  the  notes 
were  in  Lee's  hands  after  his  appointment  in  January,  1833, 
the  sureties  for  1833  were  liable  for  his  failing  to  collect. — 
Under  this  charge  of  his  Honor,  the  plaintiff  had  a  verdict 
for  the  balance  of  the  notes  and  interest;  and  judgment  being 
given  thereon,  the  defendants  appealed. 

No  counsel  appeared  for  either  party  in  this  court. 

Gaston,  Judge.  We  see  no  cause  to  doubt  the  correct- 
ness of  the  opinion  expressed  by  the  Judge  on  the  trial. — 
The  sureties  of  the  constable  for  the  year  1833,  were  liable 
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Dm.  1639  for  any  breach  of  his  official  duty  committed  during  that 

1^  g^^  year,    if  the  notes  put  into  his  hands  for  collection  before 

«rnor   '  were  afkemraids  and  during  that  year  still  with  him  for  col- 

^     lection,  a  culps^ble  neglect  then  to  collect  them  was  a  breach 

'  of  duty,  whether  preceding  breaches  had  or  had  not  been 


n  nhil 


itted.  If  preceding  breaches  had  been  committed,  the 
person  injured  might  have  proeecuted  the  parties  liable  there- 
for, if  he  chose.  But  there  was  no  obligation  on  him  to  do 
so.  If  the  debtors  had,  before  the  year  1833,  become  insol- 
vent, this  would  have  been  a  proper  matter  of  defence  for 
the  sureties  on  the  bond  of  1833.  Ctf  the  advantage  of  this 
defence  they  have  not  been  deprived.  The  case,  indeed,  n^- 
atives  the  existence  of  it;  for  it  states  thai  the  debtors  remain- 
ed solvent  during  that  year,  and  in  the  Fall  of  the  year,  a 
part  was  collected  from  them  by  the  constable  which  was 
properly  deducted  by  the  jury  in  their  estimate  of  damages. 


Pe&  Cu&iam.  Judgment  affirmed. 


JOHN  LINN  V8.  JOHN  MoCLELLAND. 

A  prevjoos  suit  for  the  same  caose  of  aetion  in  which  the  plaintiirhas 
been  nonsuited,  is  both  a  notioe  and  a  demand  of  his  claim. 

It  is  not  necessary,  to  enable  one  co-sarety  to  have  contribution  from  an- 
other, that  the  former  should  pay  the  debt  under  the  compulsion  of  a 
suit 

//  teont  that  a  surety  who  has  paid  the  debt  of  his  principal,  upon  the  de> 
fault  of  the  latter,  may  recover  of  hii  co-snrety,  though  the  principal 
was  solvent  when  the  surety  paid  the  money;  provided  the  principal 
subsequently  became  insolvent  before  the  surety  received  payment,  or 
had  a  reasonable  time  to  prosecute  a  suit  against  him  to  judgment — 
Such  surety  certainly  may  recover  where  the  insolvency  of  the  princi- 
pal existed  from  the  day  the  money  was  paid  to  that  on  which  the  suit 
was  brought  against  the  co-snrety. 

This  was  an  action  of  Assumpsit,  brought  by  the  plain- 
tiff, to  recover  one  half  of  a  certain  sum  of  money  which  he 
alleged  tl^itt  he  had  paid  as  a  co-security  with  the  defendant, 
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for  one  Samnel  Jones.    Upon  die  trial,  at  Dnme^  on  the  last^^*  ^^^ 
circuity  before  hie  honor  Judge  Dick,  it  appealed  that  in  No-    |,iim 
vember,  1832,  Samuel  Jones,  as  principal,  and  the  plaintiff  ^  ^* 
and  defendant,  as  his  sureties,  executed  a  note  for  $4^,  pay-     i^^^  ' 
able  on  the  6th  of  Febrmiry,  1833,  to  William  H.  Horah, 
Cashier  of  the  State  Bank  of  North  Carolina;  that  the  note 
was  not  discharged  at  maturity;  and  in  the  spring  of  1833, 
was  placed  in  the  hands  of  Richard  H.  Alexander,  an  attor- 
ney, for  collection;  and  that  the  plaintiff' paid  off  the  note  to 
Mr.  Alexander  without  suit.    It  appeared  further  that  the 
plaintiff  brought  an  action  of  assumpsit  against  the  defend- 
ant to  recover  one  half  of  the  amount  so  paid  by  him,  and 
that  after  the  suit  had  been  put  to  issue,  and  pended  forsome 
time,  the  plaintiff  suffered  a  nonsuit,  and  afterwards,  within 
twelve  months,  brought  this  suit.    The  defendant  contended 
that  the  plaintiff  was  not  entitled  to  recover,  Ist,  because  he 
had  not  been  compelled  to  pay  the  note  under  a  judgment 
and  execution,  but  had  paid  it  voluotarily  and  without  a  re- 
covery had  against  him. 

2ndly*  Because  he  had  not  given  the  defendant  notice  that 
he  had  discharged  the  said  debt^  before  this  action  was 
brought  .     . 

Srdly.  Because  Samuel  Jones,  the  principal,  was  not  insol- 
vent at  the  time  when  the  plaintiff  paid  off  the  note. 

His  Honor  charged  the  jury,  that  before  the  plaintiff  could 
recover,  he  must  prove  to  their  satisfaction  that  Samuel  Jones, 
the  principal,  was  insolvent  at  the  time  when  the  plaintiff 
disq^aiged  the  note,  and  that  he  remained  insolvent  up  to  the 
time  at  which  this  action  was  commenced;  and  that  the  plain- 
tiff bad  given  notice  to  the  defendant  that  he  had  paid  the 
debt  of  their  principal;  and  that  if  they  were  satisfied  of 
these  &cts,  it  was  not  necessary  for  the  plaintiff  to  shew,  in 
order  to  entitle  him  to  recover  of  the  defendant,  his  co-sure- 
ty, that  he  liad  paid  the  money  upon  a  suit  brought  and  re- 
covery had  against  him;  for  that  as  soon  as  he  ascertained 
that  his  principal  was  insolvent,  he  had  a  right  to  pay  the 
debt  without  suit,  and  go  against  his  co-surety  for  contribu- 
tion.  His  Honor  instructed  the  jury  further,  that  the  former 
suit  brought  by  the  plaifttiff  for  the  same  cause  of  actioDi  was 
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Dec.  1839  sufficient  notice  to  the  defendant.    There  was  a  veidtct  and 
"^£^^^^1^  judgment  for  the  plaintiff,  and  the  defendant  appealed. 

MoCleU      D.  P.  Caldwell  for  the  defendant. 

No  counsel  appeared  for  the  plaintiff  in  this  Court 

RupFiN,  Chief  Justice.  The  judgment  ought  not,  we 
think,  to  be  reversed  for  any  of  the  causes  set  forth  in  the 
exceptions. 

A  previous  suit  for  the  same  cause  of  action  is,  undoubted- 
ly, both  a  notice  and  a  demand  of  the  plaintiff's  claim. 

Although  the  statute  uses  the  term  "  compelled,"  yet  in  out 
opinion,  it  is  not  necessary,  to  enable  one  co-surety  to  have 
contribution  from  another,  that  the  former  should  pay  the 
debt  under  the  compulsion  of  a  judgment* and  execution. 
The  word  is  rendered  appropriate  by  the  known  repugnance 
.  of  a  surety  to  pay  the  debt  of  his  principal,  if  it  can  be  avoid- 
ed. Therefore  he  may  be  said  to  be  compelled  by  his  con- 
tract and  the  default  of  his  principal.  The  Legislature  could 
not  have  meant  to  require  a  litigation  so  needless;  for  it  is  to 
be.  remembered  that  the  insolvency  of  the  principal  is  pre- 
supposed, and  indeed,  the  objection  does  not  even  require 
that  he  should  be  sued,  but  only  the  surety. 

When  the  principal  makes  default,  the  surety  is  not  oblig- 
ed to  incur  the  expense  of  a  suit,  but  may,  of  his  own  accord, 
do  that  to  which  he  might  be  coerced  by  action;  and  if  be 
cannot  obtain  indemnity  from  the  principal  by  reason  of  his 
insolvency,  he  may  justly  and  legally  claim  contribution  from 
one  who  assumed  jointly  with  him  the  responsibility  oi  sure- 
tiship.  . 

The  defendant  has  no  reason  to  complain  of  the  instruc- 
tions as  to  the  period  at  which  the  insolvency  must  have  a- 
risen,  and  during  which  it  must  continue,  in  order '  to  give 
the  action  between  the  sureties.  We  indeed,  arc  not  aware 
of  any  authority  or  reason  why  the  action  will  not  lie,  al- 
though tht»  principal  was  solvent  when  the  surety  paid  the 
money;  provided  he  subsequently  became  insolvent  before 
the  surety  received  payment,  or  had  a  reasonable  time  to 
prosecute  a  suit  against  him  to  judgment.  The  object  of 
the  act  was  to  do  away  the  necessity  of  going  into  a  Court  ot 
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Equity,  and  therefore  whenever  the  facts  occur  which  con-  ***^  ^^^ 
stitute  the  merits  of  the  case  of  that  party  who  paid  the  mo- 
ney, the  legal  jurisdiction  for  his  relief  also  arises.  In  this 
case,  however,  the  insolvency  existed  from  the  day  the  sure- 
ty paid  the  debt  to  that  on  which  he  brought  suit;  which 
must  certainly  be  sufficient.  ^ 

Per  Curiam.  Judgment  affirmed. 


THE  GOVERNOR  to  the  use  of  WILLIAM  LANNING  vs.  NA- 
THANIEL HARRISON. 

Upon  a  schedule  filed  hy  one  taken  under  a  ea  m,  and  desirous'  to  a^il 
himself  of  the  benefit  of  the  act  for  the  relief  of  insolvent  debtors,  it 
is  not  competent  for  the  court  to  order,  nor  for  the  clerk  to  issue  a  writ 
to  the  sheriff  commanding  him  to  sell  the  scheduled  property,  or  so 
much  thereof,  as  will  satisfy  the  plaintiff's  debt  and  costs,  and  have 
the  same  ready  at  the  next  term,  to  render  *Ho  the  court,  or  to  the  pai« 
ties  entitled  to  receive  the  same;"  and  it  is  consequently  no  breach  of 
the  sheriff's  bond  for  him  to  fail  or  neglect  executingr  such  writ. 

The  property  and  debts  contained  in  such  schedule  vest  in  the  sheri^  as 
assigrnee  to  sell,  collect,  and  pay  into  court  for  the  benefit  of  all  the 
creditors;  and  the  proper  course  to  enforce  the  performance  of  the  sher- 
iff's duties  in  relation  thereto,  is  to  have  a  rule  of  court  on  the  sheriff 
to  sell  the  property  and  collect  the  debts  so  assigned,  and  bring  the 
money  into  court,  and  to  attach  him  for  a  contempt,  if  the  rule  be  not 
complied  with. 

A  breach  assigned  "for  a  general  misfeasance  in  office"  in  a  suit  on  a 
sheriff's  bond,  is  too  general  and  broad,  and  the  court  will  not  permit 
any  evidence  to  be  given  upon  it. 

'  This  was  an  action  of  Debt  upon  the  bond  given  by  the 
defendant,  as  Sheriflf  of  the  County  of  Buncombe.  The  bond 
was  in  the  usual  form,  and  the  breaches  thereof  assigned  by 
the  plaintiff  were:  Firstj  that  the  sheriff  had  collected  and 
failed  to  pay  over  the  amount  of  a  judgment  in  favour  of  the 
plaintiff  against  one  Thomas  E.  Justice,  by  the  sale  of  prop- 
erty surrendered  in  a  schedule  filed  by  said  Justice,  after  he 
had  been  arrested  on  a  ca  sa.   Sectrndly^  that  the  sheriff  neg- 
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Dm.  lasoiaeted  and  refiised  to  make  the  plaintiff^  judgment  out  of  the 
The  GoT-P'^P^'^y  surrendered  by  the  said  Justice,  and  to  account  for 
ernor     it.     Thirdly,  '^  for  a  general  misfeasance  in  office." 
T'  Upon  the  trial,  at  Buncombe,  on  the  foil  circuit  of  1838, 

'  before  his  honor  Judge  Dick,  the  case  was  as  follows:    The 
plaintiff  had  obtained  a  judgment  in  the  County  Court  of 
Buncombe  against  Thomas  E.  Justice,  and  issued  a  ca.  aa. 
returnable  to  July  term,  1833.    The  sheriff  arrested  Justice 
on  the  22nd  of  May,  1833,  and  took  bond  and  security  under 
the  insolvent  debtor's  act,  for  his  appearance  at  the  said  July 
term,  1833.    On  the  19th  of  June  ensuing  his  arrest,  Justice 
filed  in  the  clerk's  office  a  schedule  of  all  his  property;  and 
at  the  following  term,  in  July,  1833,  swore  to  the  truth  of  the 
schedule,  took  the  insolvent's  oath,  and  wa?  discharged  un- 
der the  act  for  the  relief  of  insolvent  debtors.    But  after  Jus- 
tice had  filed  his  schedule  in  the  clerk's  office,  tlie  deputy* 
sheriff  and  a  constable  levied  divers  executions,  issued  by  a 
justice  of  the  peace  against  him,  upon  the  property  mention- 
ed in  the  said  schedule.  A  writ  issued  fix)m  July  term,  1833, 
directed  to  the  sheriff^  which,  after  reciting  that  a  schedule 
had  been  made  by  Justice,'  in  consequence  of  a  ca.  sa.  issued 
against  him  by  Lanning,  for  the  sum  of  $74:58  cents  debt,  and 
35  cents  cost,  returnable  to  July  term,  1838,  and  reciting  the 
property  contained  in  the  schedule,  concluded  in  these  words: 
^  You  are  commanded  to  sell  the  same  according  to  law, 
or  so  much  thereof  as  will  make  a  sum  sufficient  to  satisfy 
the  foregoing  several  sums  of  money,  and  other  endorsed 
cost  and  your  fees  for  so  doing;  and  the  monies  so  had,  have 
you  before  our  next  Court  of  Pleas  and  Quarter  Sessions  on 
the  fourth  Monday  in  August  next,  then  and  there  to  render 
the  same  to  the  said  Court,  or  to  the  parties  entitled  to  receive 
the  same." 

The  sheriff,  by  his  said  deputy,  sold  the  scheduled  prop- 
erty; and  among  the  rest  the  equity  of  redemption  in  a  slave 
.which  Justice  had  before  mortgaged.  But,  instead  of  bring- 
ing the  money  into  Court,  he  paid  it  over  to  the  owners  of 
the  executions  aforesaid,  which  had  been  issued  by  a  justice 
of  the  peace;  and  for  costs.  His  Honor  charged  the  jury  that 
the  plaintiff  was  entitled  to  recover,  on  the  first  breach  as- 
signed, the  money  raised  by  the  sale  of  the  equitable  interest 
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of  the  slaire  held  in  mortgage.    He  said  that  the  officers  wiio  Dee.  1839 
held  the  justice's  ^xecation  could  not  levy  on  the  equity  of  "T 
redemption  in  personal  property.    The  plaintiff,  under  this '     y. 
charge,  had  a  verdict  and  judgment  for  the  full  amount  of  Harrison, 
his  demand,  and  the  defendant  appealed* 

No  counsel  appeared  for  either  party  in  this  Court. 

Daniel,  Judge,  after  stating  the  case  as  above,  proceeded 
as  follows:  When  a  debtor  is  in  custody,  or  who  is  arrested 
on  a  ca.  sa.  wishes  to  have  the  benefit  of  the  insolvent  act, 
he  shall,  for  the  benefit  of  his  creditors,  file  a  schedule  of  his 
property  with  the  Clerk  of  the  Court,  at  least  ten  days  before 
the  sitting  of  the  Court  at  which  he  proposes  to  avail  himself 
of  the  benefit.  1  Rev.  Stat  ch.  58,  sec.  18.  All  the  proper- 
ty and  debts  contained  in  such  schedule  shall  vest  in  the 
sherifi*  of  the  county  where  such  schedule  shall  be  filed. 
The  sheriff*  shall  sell  the  property  and  collect  the  debts,  and 
upon  oath  pay  the  same  into  Court  where  the  schedule  Was 
filed,  to  be  distributed.  Sec.  14.  The  sheriff'  thus  becomes 
the  legal  assignee  of  all  the  property,  debts  and  effects  of  the 
insolvent,  for  the  purpose  of  collection  and  paying  into  Court. 
It  is  unnecessary  now  to  enquire  whether,  when  the  insolv- 
ent is  discharged,  the  sheriff's  title  as  assignee  begins  upon, 
and  relates  back  to,  the  day  when  the  insolvent  filed  his 
schedule  in  the  clerk's  office.  When  the  funds  are  collect- 
ed by  the  sheriff  and  paid  into  Court,  the  Court  shall  appoint 
two  commissioners  to  examine  the  claims  of  all  and  singular 
the  creditors,  as  well  those  at  whose  suit  the  insolvent  was 
committed  as  of  all  others.  And  they  shall  make  distribu- 
tion among  each  and  every  of  the  creditors  who  shall  prove 
their  debts,  in  proportion  to  their  respective  demands.  And 
the  clerk  shall  pay  such  monies  into  the  hands  of  the  two 
commissioners,  for  the  purposes  aforesaid;  sec.  16.  Thus  it 
appears  that  an  adjudication  or  order  that  the  sheriff' should 
sell  the  property  in  the  schedule  to  satisfy  the  plaintiff''s  de- 
mand, would  have  been  in  direct  hostility  to  the  law — for  the 
plaintiff  had  no  other  interest  in  that  property  than  such  as 
was  common  to  all  the  creditors  of  the  insolvent.  No  such 
adjudication  was  made — and  the  writ  issued  by  the  clerk  to 

36 
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Dec.  1839  enforce  such  supposed  adjudication,  was  wholly  udihout  an- 
^  thority*    We  are  at  a  loss,  therefore,  to  see  how  it  was  pos- 

Y  sible  to  maintain  either  of  the  two  breaches  assigned,  either 
Harrison,  that  the  sheriff  had  collected  a  judgment  of  the  plaintiff,  or 
had  neglected  to  collect  such  a  judgment.  The  true  course 
of  proceeding  would  have  been  to  have  a  rule  of  Court  on 
the  sheriff  to  sell  the  property  so  assigned,  and  bring  the  mo- 
ney into  Court,  and  to  attach  him,  if  the  rqle  were  not  com- 
plied with. 

As  to  the  breach  assigned,  in  such  general  and  broad  terms, 
as  the  third  breach  in  this  case  is,  the  Court  could  not  re- 
ceive any  evidence.  The  defendant  could  not  know  how  to 
defend  himself.  However,  the  chai^  of  the  Judge  was  i^- 
plicable  only  to  the  first  breach  assigned.  For  the  reasons 
given,  we  think  it  was  erroneous,  and  therefore  that  the  judg- 
ment must  be  reversed  and  a  new  trial  awarded. 

Per  Curiam.  Judgment  reversed. 
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JOSEPH  BETTS  t».  ALBERT  FRANKLIN.  Dec.  1839 

A  writ  of  eerUoran  ought  not  to  be  allowed  to  e&ible  a  person  to  take 
adTantage  of  a  matter  oeoarriog  aubsequently  to  the  first  trial,  much 
lets  to  create  a  defeoee  by  some  act  to  be  done  posterior  to  issuing  the 
writ  of  certiorari.  Hence  where  the  parties  to  a  ea.  ta.  bond,  condi- 
tioned to  appear  in  the  County  Court  to  take  the  benefit  of  the  act  for 
the  relief  of  insolvent  debtors,  were  called,  and  failing  to  appear,  jadg- 
ment  was  entered  against  them  and  their  sureties,  it  wm  held  that  the 
•oreties  were  not,  upon  the  allegaiicn  of  having  been  prevented  by  the 
fraud  of  the  plaintiff's  agent  from  making  a  surrender  of  their  princi- 
pals in  discharge  of  themselves,  entitled  to  the  writ  of  certiorari  to 
enable  them  to  make  it  in  the  Superior  Court. 

The  fraud,  in  such  case,  may  perhaps  authorise  the  court  in  which  the 
judgment  was  giveih  to  afford  relief.  At  all  events,  it  is  tlie  proper 
subject  of  jurisdiction  of  that  court,  which  considers  things  done  that 
might  and  ought  to  have  been  done.  The  relief  is  on  the  equity,  and 
not  the  law  side  of  the  coort. 

At  the  November  Term,  1837,  of  Wake  County  Court, 
Albert  Franklin  and  William  Mainor  were  called  out  upon 
a  bond  which  they  had  executed,  conditioned  for  their  ap- 
pearance at  that  term,  to  take  the  benefit  of  the  act  for  the 
relief  of  insolvent  debtors,  and  failing  to  appear,  a  judgment 
was  entered  up  against  them  and  their  sureties,  Abel  Mainor 
and  Green  C.  Franklin,  for  the  amount  of  the  debt  and  costs; 
and  thereupon  an  execution  issued  against  them  which  was 
returned  to  the  ensuing  term  in  February,  1838,  endorsed  by 
the  sheriff  with  a  levy  upon  the  lands  of  Albert  and  Green 
C.  Franklin;  and  upon  the  said  return,  a  writ  of  venditioni 
exponas  was  issued  to  the  sheriff,  commanding  him  to  sell 
the  said  lands.  In  the  ensuing  May,  before  the  return  of  the 
said  writ,  Green  C.  Franklin  applied  to  one  of  the  Judges  of 
the  Superior  Courts  for  writs  of  certiorari  and  supersedeas, 
upon  the  allegations  stated  in  his  petition,  that  William  Mai- 
nor, one  of  the  defendants  in  the  ca.  sa.  bond,  was  confined 
in  the  jail  of  Wake  County,  during  the  whole  ot  the  term  at 
which  he  was  called  out,  and  that  Albert  Franklin,  the  other 
defendant  in  said  bond,  attended  court  during  the  whole  of 
said  term;  that  the  sureties  intended  to  surrender  them  in 
court  in  discbarge  of  themselves,  and  would  have  done  so, 
but  for  the  reason  that  they  were  told  by  the  constable  who 
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Dec.  1839  took  the  bond,  that  they  were  discharged,  by  the  fact  of  one 
"~I  of  their  principals  being  confined  in  jail,  and  the  other  be- 

V  ing  in  attendance  on  the  court;  that  the  sureties  bad  been 
Franklin,  deceived  by  the  constable,  who  was  the  agent  of  the  plain- 
tiff, and  that  they  would  be  great  sufferers,  unless  they  could 
have  an  opportunity  of  surrendering  their  said  principals  in 
discharge  of  themselves.  Upon  thia  application,  the  Judge 
granted  the  writs  as  prayed  for;  and  at  the  Fall  Term,  1838, 
of  the  Superior  Court  for  Wake  county,  it  was,  on  motion, 
ordered  that  this  cause  should  be  placed  on  the  trial  docket, 
and  stand  for  trial  at  the  next  term;  and  thereupon  the  de- 
fendants. Green  C.  Franklin  and  Abel  Mainor,  brought  into 
court  the  bodies  of  Albert  Franklin  and  William  Mainor, 
and  surrendered  them  in  open  court,  in  discharge  of  them- 
selves as  sureties  or  bail  in  the  ca,  sa.  bond  given  in  said 
case;  and  they  were  prayed  into  the  custody  of  the  sheriff 
by  the  plaintiff.  At  the  ensuing  Term,  to  wit,  Spring  Term^ 
1839,  of  said  court,  the  defendants.  Green  C.  Frenklin  and 
Abel  Mainor,  plead  a  surrender  of  their  said  principals,  in  dis- 
charge of  themselves  as  bail,  and  that  the  surrender  was 
made  at  the  preceding  Term;  to  which  plea  the  plaintiff  de- 
murred. His  Honor  Judge  Bailey  sustained  the  demur- 
rer, and  gave  a  judgment  for  the  plaintiff,  from  which  the 
defendants  appeal^. 

No  counsel  appeared  for  the  defendants  in  this  court. 
Badger  for  the  plaintiff. 

KuFFiN,  Chief  Justice.  This  is  not  a  proceeding  to  re- 
verse the  judgment  of  the  County  Court,  for  any  error  of  the 
Court.  Upon  the  face  of  the  record  every  thing  was  pro- 
perly done.  The  parties  were  called,  and  failed  to  appear, 
and  the  judgment  on  the  bond  followed  of  course.  The 
grievance  is,  that  the  creditors  deceived  or  surprised  the  sure- 
ties so  as  to  prevent  them  from  producing  the  principals  in 
dischare  of  themselves.  We  believe  the  writ  of  ceriiorari 
has  not  hitherto  been  used  in  a  case  like  this;  and  we  cannot 
approve  of  this  novel  application  of  the  remedy. 

Besides  correcting  errors  of  law  of  inferior  tribunals  in  ca- 
ses in  which  a  writ  of  error  will  not  lie,  a  certwrari  has 
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been  allowed  as  a  substitute  for  an  appeal  of  which  a  party  t>ec.  1889 
has  been  deprived,  or  which  was  lost  by  accident  or  surprise.     r~ 
The  elSect  of  it  is  to  set  aside  the  former  judgment,  or  ver-      y. 
diet  and  judgment,  and  order  a  new  trial  in  the  Superior  P»'**'lin. 
Court.  But  it  is  manifest  that  the  trial  in  the  Superior  Court 
ought  to  involve  the  same  questions  of  fact  only,  which  were 
made  or  might  have  been  made  in  the  inferior  Court;  and 
that  the  writ  ought  not  to  be  allowed  to  enable  a  person  to 
take  advantage  of  matter  occurring  subsequent  to  the  first 
trial,  much  less  to  create  a  defence  by  some  act  to  be  done 
posterior  to  issuing  the  writ  of  certiorari.    It  is  true,  a  certi-  a  eerttora- 
orari  has  been  allowed,  and  properly,  where  the  judgment  in  properij&i- 
the  County  Court  was  by  default;  and  upon  it,  the  judgment  ^^^'  ,|,g 
has  been  set  aside,  and  the  defendant  allowed  to  plead.    But JudgmeDt  in 
that  can  never  be  done,  unless  the  party  shew  two  things;  Court  °wi!/ 
first,  an  excuse  for  the  laches  in  not  pleading;  and  secondly,  and*apolI*i» 
a  good  defence.    Now  the  enquiry  is,  to  what  time  that  de-  ^^^  J"^s* 

fence  must  refer?    It  is  obvious,  that  it  must  have  existed  at  been  let  a- 

•  •        • 

the  time  the  defendant  was  called  on  to  plead  in  the  original  The  dcfewi- 
suit;  since  his  claim  to  this  remedy  is,  that  he  was  prevented  •"*  aUo^ed 
from  then  pleading  it,  and  that  he  ought,  therefore,  to  be  per-  Bat  that 
mitted  now  tD  do  so  as  of  apt  time.  be^^!^ 

The  case  before  us  is  entirely  different.  The  applicant  ^rtp*  shew 
does  not  allege  a  surrender  of  the  principals;  but  on  the  con-  grgt**!!"?' '. 
trary,  admits  that  there  was  not.  There  was,  therefore,  no  case  for  the 
defence  at  law  or  legal  bar  at  the  time  judgment  was  not  p'ead- 
rendered  in  the  County  Court.  He  says  he  would  have  made  ^^^^^^ 
the  surrender,  if  the  other  party  had  not  induced  him  to  be-  good  de- 

fence  exist— 

lieve  it  was  not  necessary.    That  fraud  is,  as  a  plea  in  the  in|r  at  the 
Superior  Court,  no  bar  to  the  creditor's  demand  on  the  bond.  h"oaghMo 
There  was  no  attempt  in  this  case  to  place  it  on  the  record  as  ***^®  P***^* 
the  defence.    On  the  contrary,  the  sureties  came  forward  to 
make,  in  the  Superior  Court,  an  original  surrender  of  the 
principals,  «nd  insist  on  that  as  the  bar.    Now,  that  could 
not  have  been  a  defence  in  the  County  Court,  as  it  arose 
since  the  judgment  there;  and  therefore  the  certiorari  ought 
not  to  have  been  granted  merely  to  enable  the  applicant  to 
make  and  bring  forward  that  matter.    The  truth  is,  that  the 
whole  ground  of  the  application  is,  that  the  party  was  sur- 
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Dec.  1839  prised  out  ol  a  defence  he  might  hare  made  in  the  Connty 
g         Court;  which  defence,  from  its  nature,  is  entirely  gone  at  law, 
Y       because  it  was  not  there  made.    That  surprise  may  perhaps 
Franklin,  authorise  the  Court  in  which  the  judgment  was  given  to  af- 
ford relief.    At  all  events,  it  is  the  proper  subject  of  jurisdic- 
tion of  that  Court,  which  considers  things  done  thai  might 
and  ought  to  have  been  done.    The  relief  is  on  the  equity, 
and  not  the  law,  side  of  the  Court 

The  party,  upon  his  own  shewing,  was  therefore  not  enti- 
tled to  a  certiorori;  but  it  issued  improvidently,  and  ought, 
for  that  reason,  to  have  been  dismissed.  That  direction  must 
accordingly  be  given  to  the  Superior  Court,  with  the  further 
one,  to  issue  a  procedendo  to  the  County  Court,  that  execu- 
tion may  issue  on  the  judgment  there.  This  will  of  course 
not  interfere  with  the  appropriate  judgment  in  the  Superior 
Court  on  the  bond,  if  any,  given  for  the  prosecution  of  the 
certiorari.    The  appellants  must  pay  the  costs  in  this  Court. 

Per  Curiam.  Certiorari  to  be  dismissed. 


BENJAMIN  H.  CHARLES,  Adm'r.  of  THOMAS  MORRIS  «. 

AARON  ELLIOTT. 

The  gist  of  the  action  of  detinue  is  the  wron^ul  detainer  at  the  date  of 
the  writ,  and  not  the  origrinal  takingr  of  the  chattei.  It  is  geneiallj, 
therefore,  incumbent  on  the  plaintiff  in  this  action,  to  shew  an  actnal 
possession  or  a  general  controlling  power  over  the  chattel  by  the  de- 
fendant, at  the  date  of  the  writ.  And  if  the  defendant  had  not  the  ac- 
tual possession  at  the  time  when  the  writ  was  sued  out,  it  cannot  be 
said  that  the  defendant  is  tfi  law  liable  to  the  action,  hot  only  that  he 
is  liable  if,  upon  the  evidence,  the  jury  shoerld  infer  that  he  had  afen- 
eral  controlling  power  over  the  possession  at  that  time. 

This  was  an  action  of  DetinCe,  brought  to  recover  a 
slave,  by  the  name  of  Rippon,  and  tried  at  Pasquotank,  on 
the  last  circuit,  before  his  Honor  Judge  Nash,  upon  the  pleas 
of  non  detinet  and  the  Statute  of  Limitations. 
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The  plaintiff  shewed,  that  in  January,  1839,  he  demand-  ^^ec^^j 
ed  the  slave  of  the  defendant,  who  refused  to  deliver  him;  Charles 
that  in  March  following,  the  plaintiff  administered  on  the       ▼ 
estate  of  Thomas  Morris,  (who  had  been  dead  for  some  ^^"****' 
years,)  and  immediately  thereafter,  as  Morris's  administrator, 
saed  out  this  writ.    It  appeared  that  the  slave  in  question 
was  the  property  of  his  intestate,  Thomas  Morris;  that  the 
defendant  and  one  David  White  were  trustees  of  a  Quaker 
society;  and  that  the  slave  had  been  claimed  by  the  defend- 
ant as  the  property  of  the  society,  under  a  deed  given  by 
Thomas  Morris,  which  deed  was  void  in  law.    The  defend- 
dant  had  the  possession  up  to  February,  1839,  when  he  sent 
the  slave  to  White,  to  protect  him  from  the  attempts  of  the 
plaintiff  to  take  forcible  possession.    White  sent  the  slave 
out  of  the  State  without  the  knowl^ge  or  consent  of  the  de- 
fendant; but  afterwards  informed  the  defendant  of  it,  who 
made  no  objection  to  the  sending  away  of  the  slave.    The 
plaintiff  contended  that  the  possession  of  White,  and  also  of 
the  person  into  whose  possession  White  put  the  slave,  was, 
in  laWi  the  possession  of  the  defendant. 

His  Honor  instructed  the  jury,  that  if  the  slave  was  sent  to 
White  to  prevent  the  plaintiff  from  taking  forcible  possession 
of  him,  and  White  sent  him  out  of  the  State  without  the  pre- 
vious knowledge  and  consent  of  the  defendant,  then  the 
plaintiff  could  not  maintain  this  action.  The  jury,  by  their 
verdict,  found  that  the  defendant  did  not  detain  the  slave, 
and  oi  coarse  did  not  respond  to  the  other  issue.  The  de- 
fendant had  a  judgment  upon  the  verdict,  and  the  plaintiff 
appealed. 

No  Counsel  appeared  for  the  plaintiff  in  this  court. 
/.  H.  Bryan  for  the  defendant. 

Daniel,  Judge,  after  stating  the  case  as  above,  proceeded 
as  follows:  The  gist  of  the  action  of  detinue  is  the  wrong- 
ful detainer  at  the  date  of  the  writ,  and  not  the  original  ta- 
king of  the  chattel.  3  Bla.  Com.  162,  Co.  Lit.  286,  b.  It  is 
generally,  therefore,  incumbent  on  a  plaintiff  in  this  action, 
after  shewing  that  he  has  an  absolute  orspecial  property,  and 
also  a  right  to  the  immediate  possession,  also  to  shew  an  ac- 
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Dec.  1839  tual  possession  or  a  general  controlling  power  over  the  chat* 
"T7~T  tel  by  the  defendant,  at  the  date  of  the  writ.  Anderson  v. 
y!  **  Passman^  7  Car.  &  Pay.  193,  Leigh's  N.  P.  782.  If,  how- 
ElUotu  gyer,  one  having  a  right  to  the  possession  of  property  make 
It  one  ha?,  a  demand  therefor,  which  is  refused,  and  thereupon  and  be- 
{^JJJ^J^^fore  the  writ  is  sued  out,  the  defendant  part  with  the  possess- 
MMion  of  ion,  then  this  action  may  be  maintained;  for  the  transfer  of 
make  a  de-  posscssiou  after  demand,  is  treated  as  an  act  done  in  elusion 
for^whil**"^^  the  plaintiff's  action.  In  this  case,  it  is  not  pretended  thai 
it  refuted,  when  the  demand  was  made,  the  plaintiff  had  any  right  to 
upon  and  the  slave.  The  action,  therefore,  must  be  regarded  as  one 
5l^/j*2  ^^^  brought  without  a  demand,  and  of  course  subject  to  theope- 

out,  the  de- ration  of  the  ireneral  rule.    According:  to  the  case,  the  de- 
fendant part  ^,         i-ii  t  1  ..         ■• 

with  the  fendant  did  not  have  the  actual  possession  when  the  writ  was 
SeTciioa'  ^^^  ^^^y  ^^^  therefore  the  plaintiff  could  not  rightfully  re- 
^  **?!""*  quire  of  the  Judge  to  charge  that  the  defendant  was  in  law 
maintainedi  liable  to  his  actiou.  If  he  had  asked  of  the  Court  to  instruct 
tranter  of  ^^^  J^^y  ^^^^  ^^  defendant  was  liable,  if  upon  the  evidence 
^r**<i***"  ^^^y  i^^f^rred  that  he  had  a  general  controlling  power  over 
mand.  it  the  posscssiou,  it  Can  scarcely  be  questioned  but  that  this  re- 
ana'i?  done quest  would  have  been  complied  with;  for  the  instruction  ac- 
of  thc"?*^  tually  given  seems  tantamount  to  it.  He  cannot  be  received 
tiif  >t  ae-  to  complaiu  that  the  instruction  was  not  more  specific,  when 
^*  he  did  not  ask  that  it  should  be.    We  do  not  see  any  error 

in  the  charge  of  the  Judge,  and  the  judgment  must  be  af- 
firmed. 

Per  Curiam.  Judgment  aflirmed. 
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DEN  ON  DEM.  of  JOHN  WILLIAMS  et  uxor  et  al.  m.  MILES  Dee.  1839 

PEAL.  .— . 

If  the  deed  of  an  administratoT  for  land,  which  his  intestate  bad  given  a 
bond  to  con?ej  upon  the  payment  of  the  purchase  money,  contain  an 
acknowledgment  of  payment  to  him  of  the  price,  it  will  operate  as  a 
release,  and  be  plenary  evidence  of  each  payment.  But  a  recital  in  it 
that  it  appeared  that  payment  had  been  made  to  his  intestate,  is  no 
more  than  a  declaration  of  his  belief  of  a  fact,  and  per  se  is  not  evi" 
dence  at  all  against  the  heirs  of  such  intestate,  who  claim  not  under  the 
administrator,  but  directly  from  the  intestate. 

Where  a  case  agreed  sets  forth  that  a  vendee  took  possession  of  the  land 
soon  after  the  execution  of  a  bond  to  make  him  title  npon  his  paying 
the  purchase  money,  and  held  uninterruptedly  for  twenty  years— that 
the  vendor  lived  nearly  three  years  after  the  purchase  money  became 
due — that  after  his  death,  the  administrator  set  up  no  demand  for  the 
purchase  money,  but  on  the  contrary  executed  a  conveyance  of  tho 
land— that  one  of  the  heirs  acquiesced  in  the  possession  held  under  that 
conyeyance  for  four  years  aftei  he  came  of  age;  the  Court  cannot  say 
that  the  purchase  money  was  paid,  and  the  conveyance  therefore  valid; 
but  such  circumstances  are  propor  to  be  left  to  the  jury,  to  infer  the 
fact  of  such  payment,  if  they  should  so  think,  and  thereupon  to  find 
a  verdict  for  the  defendant. 

This  was  an  action  of  Ejectment,  submitted  to  his  hon« 
or  Judge  Saunders,  at  Martin,  on  the  last  circuit,  upon  the 
following  facts  as  a  case  agreed: 

The  land  in  dispute  was  once  the  property  of  John  Ben-* 
nett,  who,  on  the  25th  day  of  December,  1816,  executed  a 
bond  whereby  he  bound  himself  to  make  and  execute  a  deed 
for  the  said  laud  to  George  Pollard,  upon  the  said  George 
paying  him  seven  hundred  and  fifty  dollars  in  cash,  on  the 
20th  day  of  January  then  next  ensuing;  and  thereupon  Ben- 
nett gave  up  the  possession  of  the  land  to  Pollard,  who  en^ 
tered  and  retained  possession  till  Bennett's  death,  in  Septem- 
ber, 1819.  Al  the  December  Term,  1819,  of  Martin  County 
Court,  Jesse  Pierce  took  out  letters  of  administration  upon 
the  estate  of  John  Bennett;  and  on  the  13th  day  of  June, 
1820,  executed  a  deed  for  the  said  land  to  the  said  George 
Pollard,  wherein  it  was  recited  that  John  Bennett,  the  intes^ 
tate,  had  received  the  purchase  money  for  the  land  iu  bin 
life  time.  The  feme  lessors  of  the  plaintiff  were  the  children 
of  John  Bennett,  and  at  his  death  were  infants  of  tender 

36 
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Dec.  1839  years;  and  of  whom  the  eldest  intermarried  with  the  lessor, 
^tjljjjj^^  John  Williams,  after  she  became  of  full  age,  and  at  the  time 
etuxor   of  bringing  the  suit  was  twenty-five  years  old.     The  other 
•t  al.    {Qxne  lessor  was  under  age,  both  at  the  time  of  her  marriage 
Peal,     ^nd  at  the  institution  of  the  suit.     The  lessors  of  the  plain- 
tiff claimed  as  the  heirs  at  law  of  John  Bennett;  and  the  de- 
fendant claimed  under  George  Pollard,  by  a  regular  chain  of 
conveyances,  and  a  continued  possession  from  the  25th  day 
of  December,  1816,  up  to  the  time  of  the  trial.     There  was 
no  evidence  of  the  payment  of  the  purchase  money,  except 
th'^  reqital  in  the  administrator's  deed.    Both  Pollard  and 
Pierce,  the  administrator,  had  been  dead  several  years. 

His  Honor  being  of  opinion  with  the  defendant,  the  lessors 
of  the  plaintiif  submitted  to  a  judgment  of  nonsuit  and  ap- 
pealed. 

No  counsel  appeared  for  either  party  in  this  Court. 

Gaston,  Judge.  In  our  judgment  the  facts  admitted  were 
not  sufficient  to  warrant  the  opinion  entertained  by  bis  Hon- 
or. It  sufficiently  appears,  indeed,  that  the  right  of  entry  of 
one  of  the  lessors  of  the  plaintiff  was  barred  by  long  contin- 
ued adverse  possession,  but  the  other  lessor  having  been  un- 
der the  disability  of  infancy  ever  since  that  adverse  possession 
commenced,  her  right  of  entry  yet  remains,  unless  a  valid  ti- 
tle in  the  land  passed  by  the  conveyance  of  the  administrator 
of  her  father  to  George  Pollard.  The  deed  purports  to  have 
been  executed  under  the  authority  given  by  an  act  of  the 
General  Assembly  to  administrators  to  execute  deeds  of  con- 
veyance for  lands  which  have  been  sold  by  their  intestates, 
and  for  making  title  to  which  bonds  have  been  given.  (See 
1  Rev.  St.  ch.  46,  sec.  28.)  The  act  confers  a  special  au- 
thority, and  the  deed  is  valid  or  invalid  accordingly  as  the 
administrator  has  or  has  not  pursued  that  authority.  One  of 
the  provisions  in  the  act  is,  that  an  administrator  shall  not  be 
authorised  to  execute  a  conveyance  previous  to  the  full  pay- 
ment of  the  purchase  money,  if  by  the  bond  payment  thereof 
is  required  before  making  title.  The  bond  in  this  case  does 
so  require;  and  if  in  fact  payment  was  made  of  the  purchase 
money  before  the  conveyance  of  the  administrator,  he  has 
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pursued  bis  authority;  but  if  it  were  not  made,  be  has  not  ^^'  ^839 

pursued  it.  Now,  the  case  on  which  his  Honor  declared  that  7117717 
.1  /.       .      1  /.     n  1  1      >.         /.  Williams 

the  law  was  for  the  defendant,  does  not  state  the  fact  of  pay-    et  uxor 

nient,  but  se!s  forth  only  evidence  tending  to  shew  the  fact;     ®*  **• 

and  as  it  is  the  province  of  the  Court  with  us  merely  to  de-     Peai. 

clare  the  law,  it  is  incompetent  for  the  Court  either  to  infer 


II  ft    CftSC  ft* 

the  fact  from  any  evidence  which  does  not  in  law  establish  grcefi  do 
it,  or  to  direct  the  jury  so  to  infer  it.  yai/'b«  * 

If  the  deed  of  the  administrator  had  contained  an  acknowl- »«'» fo»*i*i 
edgment  of  payment  to  him  of  the  purchase  money,  it  would  ,iei^e  ten- 
have  operated  as  a  release,  and  have  been  plenary  evidence  ^J^^^^^J^ 
of  such  payment.    But  a  recital  in  it  that  it  appeared  that*«»c«.  »t>» 

•      11  T  1-.  1.  ineompe- 

payment  had  been  made  to  his  mtestate,  is  no  more  than  a  tent  for  the 
declaration  of  his  belief  of  a  fact,  and  per  se  is  not  evidence  ®°p"^|j^**  jjl^i 
at  all  aorainst  the  lessors  of  the  plaintiff,  who  claim  not  under**«?m  my 
bim  but  directly  from  their  father.  which  does 

The  facts  set  forth  in  the  agreed  case — that  possession  was  esiabiUhT, 
taken  by  the  vendee  upon  the  execution  of  the  bond,  and  J|Jc'upy7o* 
held  uninterruptedly  for  twenty  years — that  the  vendor  lived  to  iuier  it. 
nearly  three  years  after  the  purchase  money  became  due-^ 
that  after  his  death  the  administrator,  whose  duty  it  was  to 
collecjt  the  money  if  it  then  remained  unpaid,  set  up  no  de- 
mand therefor,  but  on  the  contrary  executed  a  conveyance  of 
the  land — ^that  one  of  the  lessors  has  acquiesced  in  the  pos- 
session held  under  that  conveyance  for  four  years  after  she 
came  of  age — may  at  this  day,  when  more  positive  proof  of 
the  alleged  payment  is  difficult  to  be  attained,  satisfy  a  jury 
that  in  fact  the  payment  was  made.  And  if  it  does,  it  will 
justify  a  verdict  for  the  defendant.  But,  if  upon  all  the  evi- 
dence in  the  case,  they  come  to  the  (^elusion  that  payment 
was  not  made,  it  will  be  their  duty  to  find  for  the  plaintiff,  as 
to  one  moiety  at  least  of  the  demised  premises. 

It  is  therefore  the  opinion  of  the  Court  that  the  judgment 
rendered  in  the  Superior  Court  must  be  reversed,  and  a  veni- 
re de  novo  awarded. 

« 

Per  Curiam.  Judgment  reversed. 


474  L\  THE  SUPREME  COURT 

\ 

Dec.  1839  MARY  MORRISON  et  a1.   v$.  UOBCRT  McELRATH,  Adm*r.  of 

JOHN  Mcdowell  et.  ai. 

Upon  an  appeal  fiom  an  interlecotory  judgment  in  the  Soperioi  Coort* 
allowed  under  the  act  of  1831, 1  Rev.  Stat.  Ch.  4,  sec.  23,  the  Su- 
preme Court  cannot  receive  a  suggestion  of  the  diminution  of  the  re- 
cord, and 'thereon  take  steps  for  bringing  op  the  proofs,  or  in  any  res- 
pect altering  the  form  in  which  the  ease  b  sent  op;  and  if  the  Jndgo 
of  the  Superior  Court  send  up  points  which  he  has  decided,  with  out  al- 
so sending  up  his  finding  of  the  facts  on  which  tliose  points  arise,  or 
sending  the  evidence,  at  least,  on  which  he  grounds  his  opinion,  the 
Supreme  Court  will  be  unable  to  decide  tlie  matter  of  law  raised  on 
the  record,  and  consequently  cannot  take  jurisdiction  of  the  case,  but 
will  dismiss  the  appeal  as  having  been  improvidently  granted. 

The  plaintiff's  filed  their  petition  in  the  Superior  Conrt 
of  Law  of  Burke,  in  March,  1829,  and  therein  stated  that 
James  Morrison  died  in  the  year  ,  having  first  made 

his  will,  and  therein  appointed  John  McDowell,  William 
Morrison  and  Elizabeth  Morrison,  the  executors  and  execu- 
trix, who  all  proved  the  will  after  the  death  of  the  testator, 
and  undertook  its  execution:  that  William  died  in  1810,  hav- 
ing first  made  his  will,  and  thereof  appointed  John  Morrison 
the  executor,  who  proved  it,  and  undertook  its  execution: 
that  John  Morrison  died  in  1826,  having  made  his  will,  of 
which  the  defendant,  Francis  Morrison,  was  the  execnton 
that  John  McDowell  died  in  1823,  intestate,  and  that  admin- 
istration of  his  estate  was  granted  to  the  defendant,  Robert 
McElrath:  that  Elizabeth  Morrison  died  in  1828,  having 
made  a  will,  and  therein  appointed  the  petitioners  the  exec- 
utrixes,  who  made  probate  thereof,  and  undertook  its  execu- 
tion. The  petition  th^n  stated  "that  agreeably  to  the  will 
of  their  father,  James  Morrison,  a  considerable  amount  of 
personal  property  was  to  have  been  sold  by  the  executors 
and  distributed  amongst  his  five  children,  the  two  petitioners 
and  their  three  sisters:  that  a  suit  was  brought  by  two  of  the 
sisters  and  their  husbands  (who  were  named,)  against  the  said 
executors  and  executrix  Elizabeth  in  their  lifetimes,  and  kept 
pending  for  a  long  time  in  this  court,  and  was  finally  decreed 
upon,  at  the  last  Spring  Term,  in  favour  of  the  plaintiff 
therein:  that  an  investigation  into  the  management  of  the 
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estate  was  fully  had  in  said  case,  during  the  lives  of  the  ex- Dee.  1839 
ecutors  and  executrix;  an(f  that  it  appeared  therein,  that  E-~    ; 
lizabeth  Morrison  and  William  Morrison,  or  John,  or  Fran-       ,. 
cis,  never  had  any  of  the  said  estate  in  their  hands,  respec- McElratb. 
lively,  but  that  John  McDowell  took  it  into  his  hands,  and 

never  paid  it  over/'  * 

The  petition  then  stated  that  the  petitioners  were  not  par- 
ties to  the  former  suit;  that  they  were  then  poor  and  igno- 
rant of  their  rights,  and  afraid  of  law;  and  were  still  poor. 
The  prayer  was  for  process  against  Francis  Morrison  as 
executor  of  James  Morrison,  and  Robert  McElr^h  as  ad- 
ministrator of  John  McDowell,  and  for  an  account  of  the  es- 
tate of  the  petitioner's  father,  and  for  payment  of  what  might 
be  found  due  to  them  for  their  legacies. 

The  answer  of  Francis  Morrison,  denied  that  he  had,  or 
that  his  immediate  testator  John  Morrison,  or  bis  testator 
William  Morrison,  hud  any  assets  of  the  first  testator,  James 
Morrison;  and  that  this  defendant  had  no  knowledge  of  the 
petitioner's  claim,  but  that  he  always  understood  that  John 
McDowell  took  the  sole  management  of  the  estate  of  James 
Morrison. 

The  answer  of  McElrath  was  made  in  September,  1829,and 
stated  that  James  Morrison  died  near  forty  years  before,  leav- 
ing a  will,  in  which  he  appointed  the  executors  named  in 
the  petition:  that  the  parties  had  lived  from  the  death  of  the 
testator  within  a  few  miles  of  each  other,  and  that  in  all  that 
time  the  plaintiffs  had  asserted'  no  claim.  This  defendant 
stated  that  he  had  not  any  knowledge  of  the  'estate  of  James 
Morrison,  except  that  he  had  often  heard  his  intestate,  Mc* 
Dowel! ,  say  that  he  had  paid  over  all  the  estate  that  had  come 
to  his  hands:  that  some  years  before  the  death  of  his  intes* 
tate,  his  dwelling-house  was  burned,  and  all  his  receipts  and 
papers  of  every  kind  were  consumed.  The  answer  insisted 
on  the  want  of  necessary  parties;  and  also  on  the  great 
length  of  time  since  the  death  of  the  plaintiff's  father,  as  a 
bar;  and  averred  that  the  defendant  believed  that  nothing 
was  due  to  the  plaintiffs,  but  that  the  claim  was  unjust* 

The  cause  pended  until  May,  1837,  but  what  proceed- 
iofts  were  in  the  meanwhile  had  in  it  does  not  at  all  appear. 
The  record  of  that  term  is  as  follows: 
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Dec.  1839     «<  This  cause  coming  on  to  ^be  heard,  upon   the  petf- 

IdorriscT"  ^^^^  ^"^  answers,  exhibits  filed  and  proofs  taken  in  the 

V.       cause,  and  upon  the  argument  of  counsel: 
McElrath.     «  ^  motion  of  defendant's  counsel  to  dismiss  the  petition  for 
want  of  proper  parties  is  overruled.  A  motion  of  defendant's 
^  counsel  to  dismiss  on  the  ground  of  length  of  time  before  the 

petition  filed,  is  also  overruled. 

"  The  Court  doth  declare  that  there  is  no  presumption  or 
proof  of  payment  to  bar  the  petitioner's  rights;  that  the  de- 
fendant's intestate  has  not  fully  accounted  for  and  paid  the 
legacies  due  the  petitioners  under  the  will  of  their  father, 
James  Morrison,  deceased;  and  therefore  it  is  ordered  that  an 
account,  &c.  be  taken" — in  the  usual  manner. 

From  that  decree,  his  honor  Jud^e  Pearson,  before  whom 
the  cause  was  heard,  allowed  the  defendant,  McElrath,  an 
appeal. 

D,  F-  Caldwell  for  the  defendant. 
Clingman  for  the  plaintiffs. 

RuFKiN,  Chief  Justice,  having  stated  the  case  as  above,  pro- 
ceeded as  follows:  In  a  case  of  this  kind  this  Court  cannot 
receive  a  suggestion  of  the  diminution  of  the  record,  and 
thereon  take  steps  for  bringing  up  the  proofs,  or  in  any  re- 
spect altering  the  form  in  which  the  case  is  sent  to  us.  The 
act  pf  Assembly  declares  the  allowance  of  an  appeal  from  an 
interlocutory  judgment  or  decree,  to  be  in  the  discretion  of 
the  Court  below;  and  consequently  directs  the  Judge  to  have 
certified  to  this  Court  only  so  much  of  the  proceedings  as  he 
shall  think  necessary  to  present  the  question  to  be  considered 
here.  If,  however,  his  Honor  sends  up  to  this  Court  points 
which  he  has  decided,  without  also  sending  his  finding  of 
the  facts  on  which  those  points  arise,  or  sending  the  evidence, 
at  least,  on  which  he  grounds  his  opinion,  it  is  manifest  that 
this  Court  caa  give  to  the  Judge  of  the  Superior  Court  no  an- 
swer on  which  we  could  advise  him  to  afit  in  the  cause  be- 
fore him. 

Upon  the  case  being  again  brought  up  by  appeal  from  the 
final  decree,  the  Court  might  be  placed  in  an  awkward  situa- 
tion by  finding  that,  comformably  to  the  certificate  sent  down , 
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a  decree  had  been  entered  not  at  all  suitable  to  the  facts  of  Dec.  I83d 
the  case,  or  contrary  to  the  evidence.     To  enable  us  to  act  TJ    . 
usefully  to  the  parties,  or  in  aid  of  the  Judge  below,  we  must  ^    v. 
have  before  us  every  thing  that  was  material  to  the  matter  McElraih, 
of  law  decided,  which  was  before  the   Court   below,  as  a 
ground  of  the  decree.     Without  so  much,  this  Court  cannot 
say  whether  the  decree  was  right  or  wrong;  and  therefore 
ought  not  to  direct  it  to  stand  or  to  be  annulled. 

Upon  the  first  point  decided  in  this  case,  we  could  say,  in- 
deed, that  it  is  not  error  to  refuse  to  dismiss  on  motion,  for 
want  of  parties,  though  it  may  be  error  to  decree  finally  with-  ^I'^l^' 
out  them.    In  the  mean  time,  parties  may  be  made.    We  *****  ^  ^'*^ 
cannot  determine  whether  other  parties  ought  to  be  made  on  motion 
here  or  not;  for  the  will  is  not  s^rit  to  us,  nor  any  suflScient  pariies" 
statement  of  its  contents  set  forth  in  the  pleadings.    No  ™*be*er- 
doubt,  it  was  one  of  the  exhibits  in  the  cause  to  which  the  "»r  to  de- 

.  .11  cree  fiimiJr 

decree  alludes.  vUhout 

Upon  the  other  point,  the  materials  for  forming  an  opin-  *  *°** 
ion  are  yet  more  defective.     The  petition,  which  is  most 
meagre  in  its  charges,  does  not  state  the  period  of  the  death 
of  the  testator,  but  leaves  it  blank.     The  answer  says  that 
it  was  forty  years  before  suit  brought;  but  in  a  case  where 
the  decree  says  it  was  founded  on  proofs  besides  the  plead- 
ings, we  cannot  take  the  answer  for  true  in  that  respect,  nor 
in  that  of  the  loss  of  the  executor's  house  and  papers  by  fire. 
If  those  allegations  be  true,  we  may  safely  say,  that  after  the 
death  of  all  three  executors,  and  at  the  end  of  forty  years,  a 
presumption  of  satisfaction  or  abandonment  becomes  copnent,  ^^  JJ^^jj 
unless  it  be  repelled  by  the  time  of  payment  of  the  legacies,  the  czeea- 
the  age  of  the  legatees,  the  practice  of  some  particular  impo-etiate,  ^d 
sition,  or  other  suflScient  circumstances.    In  such  a  case,  we  "J.  fo^/"* 
should  think,  that  for  any  matter  stated  in  this  petition  by  7^^*  « 
way  of  excusing  the  delay,  there  was  little  doubt  that  the  tion  of'nt. 
claim  comes  too  late.    But  we  cannot  venture  to  pronounce  "r^^H.*"^ 
that,  or  any  other  opinion  for  the  guidance  of  the  Superior  j"^**"***^?. 
Court;  for  we  should  be  taking  a  complete  leap  in  the  dark  comes *eo- 

if  we  did.  itbewiel- 

The  result  is,  that  for  want  of  the  evidence,  or  a  sufficient  *.**  ^y  ?« 
statement  of  the  facts  of  the  case,  the  Court  is  unable  to  de-  pajmeiit  or 
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Dec.  1839  cide  the  matter  of  U\7  raised  on  the  record;  and  consequent- 
"TT  ^  Ijr,  cannot  take  jurisdiction  of  the  case.  To  avoid  this,  we 
theagv  ot*  have  allowed  the  case  to  stand  for  several  terms,  in  the  ex- 
the  pracdM  P^ctation  that  a  fuller  transcript  or  a  statement  would  have 
^'rncllhip  °  ^'®^  ^y  consent.  But,  being  disappointed  in  this,  the 
imiiosition  appeal  mu6t  be  dismissed,  as  having  been  improvidentiy 
•aRToien^t     granted,  and  this  certified  to  the  Superior  Court.    Neither 

party  recovers  costs;  but  the  defendant  must  pay  the  office 

fees. 

Per  Curiam.  Appeal  dismissed. 


eircum* 
I  ancet. 


SAMUEL  R.  FLOYD  m.  JACOB  THOMPSON. 

A  bequest  of  alaves  to  the  te8tator*8  daaghter  <<for  her  use  and  benefit 
during;  her  natural  life,  and  then  to  descend  to  the  he>rs  of  her  body* 
if  any;  if  not  any  heirs,'  then  to  her  lawful  heirs,*'  gives  to  her  th« 
whole  and  absolute  interest  in  the  slaves. 

The  case  of  Ham  vs.  Ham,  1  Dev.  &  Bat.  £q.  Gas.  598,  approved. 

This  was  an  action  of  Detinue  for  a  slave,  in  which, 
upon  the  plea  of  non  delinet,  and  issue  thereupon,  there  was 
a  verdict  for  the  plaintiff,  subject  lo  the  opinion  of  the  court 
on  ar  case  agreed,  presenting  the  following  facts:  Charles 
Thompson  gave  by  his  will,  in  1821,  sundrjr  slaves  to  bis 
wife  for  her  life,  and  at  her  death  to  seven  of  his  children; 
among  whom  was  a  daughter,  who  married  the  present 
plaintilBf.  In  a  subsequent  clause,  the  testator  used  these 
words: 

<<  But  to  my  daughters  such  part  as  I  have  here  particular- 
ly devised,  and  such  share  as  shall  fall  to  them  according  to 
the  meaning  and  intention  of  my  will  aforesaid,  I  do  hereby 
declare  it  as  my  intention,  thai  they  have  the  use  and  bene-- 
Jit  (hereof  during  their  natural  life,  and  then  to  descentl 
to  the  heirs  of  their  bodies,  if  any;  if  not  any  heirs^  ihet^ 
to  their  lawful  heirsP 


OF  NORTH  CAROLINA.  Atd 

The  widow  enjoyed  the  slaves  during  her  life,  and  after  l>ec.  1889 
her  death  a  division  was  made  among  the  remainder-men  by    p^  _^ 
themselves  and  the  executors;  and  the  slave,  the^ubject  of      v. 
the  present  action,  was  allotted  as  the  share  of  the  plaintiff's  Thompson 
wife,  and  taken  into  possession  by  the  plaintiff.    The  wife 
afterwards  died,  having  had  only  one  child,  which  died  before 
her;  and  thereupon  the  other  children  of  the  testator  claimed 
the  slave,  and  the  defendant  took  possession  under  their  title* 
Upon  this  case,  his  honor  Judge  Toomer,  at  Robeson,  on 
the  last  circuit,  gave  judgment  for  the  plaintiff,  and  the  de- 
fendant appealed. 

No  counsel  appeared  for  either  party  in  this  Court. 

RuPFiN,  Chief  Justice,  after  stating  the  case  as  above,  pro-  ' 
ceeded  as  follows:  The  only  point  in  the  cause  has  so  re- 
cently been  before  the  Court,  in  the  case  of  Ham  v.  Ham, 
1  Dev.  &  Bat.  Eq.  Cas.  598,  that  it  is  unnecessary  to  refer 
in  support  of  the  judgment  to  any  other  authority.  We  then 
looked  into  all  the  cases  in  the  books  within  our  reach,  and 
felt  obliged  to  hold,  that  in  such  dispositions  of  personal  chat- 
tels as  this,  the  entire  property  vests  in  the  first  taker* 
When  tjiere  is  a  gift  of  personalty  to  one  and  his  heirs,  or  to 
one  for  life  and  then  to  the  heirs  of  his  body,  or  to  his  heirs 
generally,  although  the  term  "  heirs"  is  inappropriate  as  a 
word  of  limitation  of  such  property,  yet  the  Court  is  obliged 
to  receive  it  in  that  sense,  because  it  cannot  be  rej^ted  alto- 
gether, and  because  no  other  certain  or  probable  meaning 
can  be  given  to  it.  There  are  no  means  of  ascertaining 
whether  the  testator  meant  the  chattel  to  go  over  to  the  heirs, 
properly  speaking;  or  to  the  executor,  or  to  the  children,  de- 
scendants or  next  of  kin,  or  if  either  oi  the  two  latter,  in  what 
proportions  the  persons  composing  those  classes  should  take, 
that  is  to  say,  in  families,  or  per  capita,  or  asunder  the  stat- 
ute of  distribution.  With  this  uncertainty  as  to  the  objects 
of  the  testator's  bounty,  and  as  to  the  extent  of  their  interests, 
the  words  cannot  be  regarded  as  designating  definitively  any 
particular  persons,  or  as  doing  more  than  denoting  that  th^y  « 

are  to  take,  whoever  they  may  be,  in  succession  from,  and 
not  merely  after,  the  first  taker.    If  the  subject  here  had  been 

37 


480  IN  THE  SUPREME  COURT 

Dec.  1839  land,  the  daughter  would  unquestionably  have  the  fee;  and 
we  think  less  than  the  entire  property  in  the  slave  will  not 
satisfy  the  words/ if  they  are  to  be  retained,  and  the  Court  is 
not  at  liberty  to  blot  them  out.  The  judgment  must  there- 
fore be  affirmed. 

Per  Curiam.  Judgment  affirmed. 


ESTHER  WIGGS  et.  al.  vt.  ALEXANDER  SAUNDERS  et  al. 

Where  in  a  deed  of  covenant  to  stand  seized  from  an  ancle  to  his  neph- 
ew, T.  S.,  the  donor  used  these  words:  **  1  give  and  grant,  after  the 
decease  of  my  wife,  two  tracts  of  land  lying,  &c.  to  be  possessed  by 
him  in  fee  simple,  after  the  decease  of  my  said  wife,  npon  condition 
that  he,  the  said  T.  S.  shall  then  immediately,  or  as  sood  after  a  rea- 
sonable time  as  may  be,  settle  the  same  and  continue  on  the  said  prem- 
ises duting  his  natural  life,  so  that  the  said  premises  shall  not  be  sold 
or  alienated  during  the  life  time  of  him,  the  said  T.  S.  Also,  1  give 
and  grant  to  my  said  nephelir,  T.  S.  one  negro  fellow  named  &c.  to 
him  and  his  heirs  and  assigns  foreyer,'*  it  wom  held  that  the  words  '*  to 
him, his  heirs  and  assigns  forever,*'  applied  only  to  the  limitation  of 
the  slave,  and  that  the  nephew  took  but  a  life  estate  in  the  lands,  for 

want  of  the  words  of  inheritance  **  to  him  and  his  heirs." 

* 

Alexander  Frazer,  being  the  owner  in  fee  of  two  several 
tracts  of  land,  on  the  2Ist  day  of  October,  I8IG3  executed  a 
deed  to  his  nephew,  Thomas  Saunders,  in  the  following 
words: 

'-  Enow  all  men  by  these  presents,  that  I,  Alexander  Fra- 
zer,  of,  &c.,  for  divers  good  causes  and  considerations  me 
hereunto  moving,  but  more  specially  for  the  good  will  and 
affection  which  I  have  and  bear  unto  my  beloved  nephew, 
Thomas  Saunders^  the  son  of  my  sister  P^gy,  do  hereby 
give  and  grant,  after  the  decease  of  my  wife  Sally  Frazer, 
two  tracts  or  parcels  of  land  lying  and  being,  &c.,  to  be  pos- 
sessed by  him  in  fee  simple,  after  the  decease  of  my  said  wife 
Sally  Frazer,  upon  condition  that  he,  the  said  Thomas  Saun- 
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ders,  shall  then  immediately,  or  as  soon  after  a  reasonable  Dee.  1839 
time  as  may  be,  settle  the  same  and  continne,  on  the  said  ~~ 
premises  during  his  natural  life,  so  that  the  said  premises    et  a). 
shall  not  be  sold  or  alienated  during  the  life  time  of  him,  the       r 
said  Thomas.     Also,  I  give  and  grant  to  my  said  nephew,    ^""af." 
Thomas  Saunders,  one  negro  fellow  Ned,  and  one  girl  nam- 
ed little  Nelly,  to  him  and  to  his  heirs  and  assigns  forever." 

Alexander  Frazer  died  in  the  month  of  November,  1816, 
intestate,  leaving  his  sisters,  Esther  Wiggs  and  Barshaba 
Young,  and  bis  nephew,  Thomas  Saunders,  the  only  child  of 
his  deceased  sister,  Peggy  Saunders,  his  heirs  at  law;  and  in 
the  year  1837,  after  the  death  of  the  donor's  widow,  Thomas 
Saunders  died  intestate,  leaving  three  infant  children  his 
heirs  at  law.    After  the  death  oi  the  said  Thomas  Saunders, 
to  wit,  at  Spring  Term,  1839,  of  Franklin  Superior  Court 
of  Law,  the  said  Esther  Wiggs  and  the  children  and  heirs  at 
law  of  the  said  Barshaba  Young,  who  had  died  intestate 
since  the  death  of  her  brother,  Alexander  Frajier,  filed  their 
petition  against  the  heirs  at  law  of  the  said  Thomas  Saun- 
ders, alleging  the  foregoing  facts,  and  contending  that  the 
deed  from  Alexander  Frazer  to  his  nephew,  Thomas  Saun- 
ders, conveyed  only  a  life  estate  in  the  lands  therein  men- 
tioned;  and  that  upon  the  death  of  the  said  Thomas,  the  re- 
version in  the  said  lands  descended  to  the  plaintiffs  and  de- 
fendants, as  tenants  in  common;  and  thereupon  prayed  a  par- 
tition thereof.    The  defendants,  by  their  goardian,  filed  an 
answer,  in  which  they  insisted  that  the  deed  to  theft  father 
conveyed  to  him  an  estate  in  fee-simple  in  the  lands  men- 
tioned in  the  petition,  and  that  consequently  they  were  the 
sole  owners  thereof.    Upon  the  hearing  of  the  cause,  the 
Court  declared  that  Alexander  Frazer  had  conveyed  only  a 
life  estate  in  the  lands  to  Thomas  Saunders;  and  that  he  died 
sei^  in  fee-simple  of  the  reversion,  which  descended  to  the 
plaintiffs  and  defendants,  his  heirs  at  law,  as  tenants  in  com- 
mon; and  thereupon  ordered  a  partition  between  them;  which 
having  been  made,  and  the  report  oi  the  commissioners  re- 
turned, and  a  judgment  of  confirmation  pronounced  by  his 
honor  Judge  Saunders,  on  the  last  circuit,  the  defendants 
appealed. 

The  case  was  submitted  without  argument  by 
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Dee.  1839      W.  H.  Haywood  for  the  plaintiffs,  and 
"IZ  Badger  and  Iredell  for  the  defendants. 

VVlggS  "=* 

®^^^  ■        Gaston,  Judge.  The  only  question  in  this  case  is,  wheth- 
Saanders  er  the  deed  from  Alexander  Frazer  to  Thomas   Saunders 

«*  aL    passed  a  greater  estate  in  the  land  than  for  the  life  of  the  do- 
nee.   The  consideration  of  the  deed  is  natural  affection,  and 
it  may  operate  as  a  covenant  to  stand  seised  under  the  statute 
of  uses.     Tlie  operative  words  are,  "  1  do  give  and  grant, 
after  the  decease  of  my  wife,  two  tracts  of  land,"  (describing 
them,)  "  to  be  possessed  by  him  in  fee^simple  after  the  death 
of  my  wife,  upon  condition  that  he,  the  said  Thomas,  shall 
then  immediately,  or  as  soon  after  a  reasonable  time  as  may 
be,  settle  the  same  and  continue  on  the  premises  during  his 
natural  life,  so  that  the  said  premises  shall  not  be  sold  or  a- 
lienated  during  the  life  of  him,  the  said  Thomas."    Did  the 
law  permit  us  to  indulge  conjectures  upon  these  inartificial 
words  of  limitation,  we  should  probably  hold  that  the  pur- 
pose of  the  deed  was  to  transfer  an  estate  to  the  donee  and 
his  heirs  forever,  subject  to  the  condition  of  residence  on  the 
land,  and  non-alienation  thereof  during  his  life.  But  we  have 
not  this  licence.    The  law,  in  its  solicitude  to  prevent  un- 
certainty, the  mother  of  contention  and  confusion,  has  been 
so  precise  as  to  prescribe  in  conveyances  inter  vivos  certain 
words  for  the  creation  of  an  estate  of  inheritance,  so  appro- 
priated that  they  cannot  be  expressed  by  any  other  words  or 
by  any  periphrasis  or  circumlocution.     Co.  Lit.  9,  a.     In  a 
grant  or  feoffment  to  an  individual,  the  word  "  heirs"  was  by 
the  common  law  necessary  to  make  a  fee  or  inheritance;  and 
although  before  the  statute  of  uses,  an  use  in  fee  simple  might 
have  been  raised  without  these  words,  because  the  use  was 
guided  solely  by  the  intent  of  the  parties,  yet  since  that  stat- 
ute, the  word  "  heirs"  is  held  as  indispensable  to  raise  a  legal 
fee  in  deeds  operating  under  the  statute,  as  it  was  in  feoff- 
ments and  grants  at  common  law.    Co.  Lit.  10,  a.  I  Repts. 
1 00  b.  Shelli/s  case.    The  terms  of  limitation  here  employed 
are  then  manifestly  insufficient  to  create  an  estate  of  inheri- 
tance.   The  next  sentence  of  the  deed  is  in  these  words: 
"  Also,  I  give  and  grant  to  my  said  nephew,  Thomas  Saun- 
ders, one  negrd  fellow  Ned,  and  one  negro  girl  named  little 
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Nelly,  to  him,  his  heirs  and  assigns  forever."    If  the  limita-  ^^*  183J 
lion  expressed  in  this  sentence  can  be  applied  to  all  the  sub-    vvi  m* 
jects  of  gift  contained  in  the  deed — to  the  lands  before  at-     et  al. 
tempted  to  be  limited  as  well  as  to  the  negroes  given  in  the  ^    ^, 
sentence  itself-— the  defective  limitation  of  the  lands  would     et  al. 
be  cured  thereby,  and  a  fee-simple  therein  held  to  pass.  But 
this  caLUOt  be  done  without  violence  to  the  grammatical  and 
obvious  con^ruction  of  the  terms  employed.    The  clause  is 
distinct  and  independent,  commences  with  new  words  of  do- 
nation, names  new  subjects  of  gift,  and  declares  the  extent  of 
the  interest  therein  granted.    The  limitation  is  as  much  re. 
stricted  to  the  things  mentioned  in  the  sentence,  as  these  are 
subjected  to  the  words  of  donation  and  grant  with  which 
the  sentence  begins.    The  donor  had  before  declared,  but 
unfortunately  not  with  legal  precision,  the  nature  of  the  in- 
terest conveyed  by  him  in  the  lands — an  interest  subject  to  a 
specified  condition.    To  the  gift  of  the  negroes,  intended  by 
him  to  be  unconditional,  he  annexed  a  different  limitation. 
We  cannot  transfer  the  limitation  of  the  latter  so  as  to  enlarge 
or  modify  the  limitation  of  the  former. 

We  see  no  error  in  the  judgment  below,  and  it  must  be 
affirmed. 

P£B  Curiam.  Judgment  affirmed. 
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Dec.  1839  THE  GOVERNOR  to  the  uw  of  DEMPSEY  S.  EASON  v$.  DA- 
VID  SUTON  et  al. 


Where,  upon  an  action  on  a  constable's  bond,  in  which  the  breaches 
signed  were  a  failure  to  pay  over  money  collected  by  the  officer,  and  a 
failure  to  collect  sundry  notes  and  accounts  placed  io  his  handa  for  col- 
lection, the  defendant  paid  a  certain  sum  into  court,  according  to  a 
list  of  notes  and  accounts  which  he  had  prepared,  it  teas  held  that  the 
money  was  paid  into  court  generally,  and  that  while  it  admitted  a 
cause  of  action  on  each  breach,  it  lefl  the  defendant  at  liberty  to  shew 
that  the  whole  amount  due  upon  all  those  breaches  did  not  exceed  what 
he  had  paid,  and  that  although  the  list  was /M-tma/octe  evidence  a- 
gainst  him — and  perhaps  his  sureties^of  all  that  it  admitted,  it  did 
preclude  him  or  them  from  shewing  that  there  were  mistakes  in  it. 

The  law  in  regard  to  the  practice  of  paying  money  into  coort,  with  its 
limitations  and  restrictions,  stated  by  Damsl,  Judge. 

This  was  an  action  of  Debt  upon  a  constable's  bond,  in 
which  the  breaches  assigned  were  a  failure  to  pay  over  mo- 
nies collected  by  the  officer,  and  a  failure  to  collect  sundry 
notes  and  accounts  placed  in  his  hands  for  collection.  The 
defendants  pleaded  the  general  issue — tender  and  refusal 
and  money  paid  into  court  to  the  amount  of  $91:29  cts. 

On  the  trial  at  Pitt,  on  the  last  circuit,  before  his  Honor 
Judge  Saunders,  the  plaintiff  offered  in  evidence  a  paper, 
prepared  by  the  witness,  which  contained  a  list  of  debts  a- 
mounting  to  the  above  sum  of  $91:29  cts.,  and  which  the 
witness  said  he  bad  prepared  by  the  direction  of  the  defend- 
ant, the  constable,  who  gave  him  the  money,  and  requested 
him  to  tender  the  amount  to  the  plaintiff.    This  he  did,  and 
the  plaintiff  refused  to  receive  it,  whereupon  the  defendant 
directed  him  to  pay  it  into  court,  which  he  did.    This  was 
afler  the  suit  was  commenced,  but  before  the  cause  was  put 
to  issue.     The  plaintiff  then  offered  in  evidence  the  receipt 
of  the  constable  for  one  or  two  other  claims  which  he  proved 
to  be  good,  to  the  amount  of  $5:57  cts.    The  defendant  was 
then  allowed  to  shew,  subject  to  the  opinion  of  the  court 
that  one  of  the  claims  mentioned  in  the  list,  amounting^  to 
$16:95  cts.,  had  been  returned  to  [the  plaintiff,  and  actually 
received  by  him  before  suit.    If  this  evidence  were  admissi- 
ble, and  the  defendant  was  to  be  credited  by  the  amount, 
then  it  was  admitted  that  the  sum  paid  into  court  would 
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more  than  cover  principal,  interest,  and  cost,  at  the  time  of  ^ec.  1839 
paying  it  in,  and  judgment  of  nonsuit  was  to  be  entered;  but  T 
if  inadmissible,  then  a  judgment  was  to  be  entered  for  the       y 
plaintiff  for  the  sum  of  $5:57  cents,  and  cost.  Sottoa 

His  Honor  held,  that  if  the  defendant  admit  the  claim  of 
the  plaintiff,  he  must  tender  the  amount  admitted  to  be  due, 
before  action  brought,  and  plead  it;  or  he  may  pay  into  court 
the  amount  admitted  to  be  due  after  action  brought,  with  the 
costs,  and  then  the  plaintiff  proceeds  at  his  peril.  That  the 
party  is  allowed,  as  a  matter  of  course,  to  pay  money  into 
court,  if  before  plea  pleaded,  but  after  plea  only  on  leave  of 
the  court.  2  Archb.  Prac.  ch.  9,  pages  199,  200—13  East. 
Rep.  551.  If  the  defendant  pay  money  into  court,  and  the 
plaintiff  then  proceeds,  the  practice  is  to  have  the  amount 
thus  paid  stricken  out  of  the  plantiff 'a  declaration,  and  then> 
unless  the  plaintiff  recovers  something  further,  he,  of  course, 
fails  in  his  action.  13  East.  551.  That  according  to  this 
riile  upon  the  defendant's  paying  the  $91:29  cents,  and  the 
plaintiff's  refusing  to  receive  it,  that  sum  must  be  stricken  out 
of  the  declaration,  which,  of  course,  would  have  covered  the 
debts  enumerated  in  the  list,  as  made  out  by  the  witness. — 
That  having  applied  the  money  to  particular  debts,  the  de- 
fendant cannot  be  allowed  -  to  change  that  application,  and 
apply  a  part  to  other  debts.  Having  these  views,  his  Honor 
gave  judgment  for  the  plaintiff,  and  the  defendants  appealed. 

*  Iredell  and  J.  H.  Bryan  for  the  plaintiff. 
The  Attorney  General  for  the  defendants. 

Daniel,  Judgo.  The  general  rule  is,  that  money  may 
be  paid  into  Court  when  the  action  is  brought  for  a  sum 
certain,  or  capable  of  being  ascertained  by  computation;  but 
not  in  an  action  for  general  damages.  Kallett  v.  £7.  L  Com" 
pany.  2  Burr.  Reps.  1120.  Salt  v.  Salt.  8  T-  R.  47.  1 
Saund.  Rep.  33.  A  defendant  who  has  neglected  to  make  a 
tender  before  the  date  of  the  writ,  may  relieve  himself  by 
paying  the  debt  into  court  after  an  action  brought,  together 
with  the  costs  of  the  action  up  to  that  timo.  After  he  has 
pleaded,  he  must  obtain  the  leave  of  the  court  to  pay  money 
in:  and  in  case  the  plaintiff  refuse  to  accept  the  money,  he 
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Dec.  1839  proceeds  at  his  peril,  insomuch,  that  if,  at  the  frial,  the  jniy 
"Z  shall  not  give  him  a  sum  exceeding  the  money  paid  into 

T  court,  he  will  be  obliged  to  pay  the  costs  of  the  action; 
Sutton  though  he  is  still  entitled  to  take  the  money  out  of  court,  as 
well  in  this  case,  as  in  a  plea  of  tender.  For  the  defendant 
in  both  cases  admits,  that  the  plaintiff  has  a  cause  of  action 
to  the  amount  of  the  money  paid  into  court,  I  Saund.  33 — 
Leigh's  N.  P.  171.  If  the  money  is  paid  into  court  general- 
ly, it  is  applicable  to  the  whole  declaration,  and  admits  that 
something  is  due  on  each  count;  it  admits  the  contract  and 
breach,  but  it  does  not  admit  the  amount  of  the  breach  there 
stated,  Stoveld  v.  Brewin.  2  Bam.  &  A.  116.  If  a  defend- 
ant wishes  to  apply  money  paid  into  court  to  a  particular 
count,  care  should  be  taken  to  have  it  paid  in  on  the  particu- 
lar count,  or  it  will  be  applicable  to  all  the  counts;  Hardin 
V.  Spicer.  1  Camp.  337,  and  the  note.  Where  there  are 
several  counts  for  several  causes  of  action,  or  several  breach- 
es are  assigned  in  covenant,  the  defendant  may  pay  into 
court  an  entire  sum,  in  full  satisfaction  of  all  the  counts  or 
breaches.  LeighsN.  P.  173,  who  cites  Marshall  v.  White- 
side,  I  Meeson  and  Wilsby,  188.  We  take  the  law  to  be  the 
same,  where  there  are  several  breaches  assigned  upon  the 
condition  of  a  bond,  under  the  statute  8  and  9,  Will.  3.  For 
each  breach  assigned  is  as  a  separate  count  in  a  declaration; 
and  if  the  sums  claimed  on  the  several  breaches  can  be'ascer- 
tained  by  computation,  then  money  paid  into  Court  general* 
ly  is  applicable  to  each  and  every  breach.  In  this  case,  the 
money  was  paid  into  Court  generally.  While,  therefore,  it 
admitted  a  cause  of  action  upon  each  breach,  it  left  the  de- 
fendant perfectly  at  liberty  to  shew  that  the  whole  amount 
due  upon  all  those  breaches  did  not  exceed  what  he  bad 
paid.  The  lif^t  made  out  by  the  Clerk  of  the  County  Court 
was  but  a  memorandum  to  aid  the  constable  in  ascertaining 
the  amount  which  he  probably  owed.  Being  made  accord- 
ing to  his  directions,  it  was  prima  facie  evidence  against 
him — and  perhaps  his  sureties— of  all  that  it  admitted;  but  it 
did  not  preclude  him  or  them  from  shewing  there  were  mis- 
takes in  it.  We  see  therefore  no  satisfactory  reason  for  re- 
jecting the  testimony  offered  by  the  defendants;  and  therefore 
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the  judgment  below  must  be  reversed,  and  according  to  the  Dec.  1839 
agreement  of  the  parties,  there  mqst  be  judgment  of  non-suit. 

Per  Curiam.  Judgment  reversed. 


BENJAMIN  TYLER  v$.  CHARLES  B.  MORRIS. 

A  writ  of  error,  coram  nobis^  is  Dot  a  writ  of  right.  Before  it  is  allowed, 
there  mast  be  an  affidavit  of  some  error  in  fact,  by  which,  in  case  the 
fact  to  be  assigned  for  error  is  trae,  the  plaintiff  *s  right  of  action  will 
be/lestrojed;  and  it  is  a  matter  of  discretion  with  the  court  before 
which  the  application  is  made,  whether  upon  the  affidavits  to  grant 
the  writ  or  not,  which  cannot  be  revised  by  this  court  upon  an  appeal. 

The  defendant  Morris,  made  a  motion  in  the  Superior 
Court  of  Law,  for  the  county  of  New  Hanover,  on  the  last 
^circuit,  before  his  Honor  Judge  Toomer,  for  a  writ  of  error 
coram  nobis,  to  reverse  a  judgment  obtained  in  the  said  court 
by  the  plaintiff  Tyler,  against  him,  for  error  in  fact;  viz: 
that  Tyler  was  dead  at  the  time  the  judgment  was  rendered; 
and  also  for  a  supersedeas  to  the  execution  issued  thereon. 
The  attorney  who  obtained  the  judgment  for  Tyler,  was  iu 
court,  and  resisted  the  motion,  denying  that  Tyler  was  dead. 
His  Honor  refused  the  motion,  giving  as  a  reason  that  it  did 
not  appear  to  the  court,  from  the  affidavits,  that  Tyler  was 
dead.     From  this  decision,  the  defendant  appealed. 

No  counsel  appeared  for  the  defendant  in  this  court. 
Badger  for  the  plaintiff. 

Daniel  Judge,  afler  stating  the  case  as  above,  proceeded 
as  follows:    A  writ  of  error  coram  nobis,  is  not  a  writ  of  The  eoarc, 
right.    Before  it  is  allowed,  there  must  be  an  affidavit  of  pii^t?oo*^ 
some  error  in  fact;  by  which,  in  case  the  fact  to  be  assigned  ^^J^^l^ 
for  error  is  true,  the  plaintiff's  right  of  action  will  be  destroy-  ram  no^it, 
ed.     Birch  v.  Triste,  8  East.  415.     The  court,  in  this  case,  decide  the 
was  of  the  opinion  that  the  affidavits  did  not  lay  a  sufficient-^^^f^J'^JJJ^ 

foundation  to  authorise  it  to  ^rant  the  writ*    This  opinion  defivMweis^ 

33 
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Dec.  1839  of  the  court  was  one  of  discretion,  upon  the  facts  disclosed 

„,         in  the  affidavits.    As  the  affidavits  did  disclose  probable 

v.       grounds  that  Tyler  was  dead  at  the  time  the  judgment  was 

Morris,    rendered,  we  think  that  the  court  might  have  allowed  the 


If  the  wrii  Writ  of  crror,  although  it  refused  the  supersedeas.  For  the 
J|j'^^»^[*J«'.  question,  whether  Tyler  was  dead  or  not,  at  the  time  of  the 
pR  ly  ivhen  rendition  of  the  judgment,  was  not  one  for  the  court  to  de- 
mnv^e^d  cidc  definitively.  If  the  writ  had  been  granted,  upon  the 
J^^^^J**^^**"  error  assigned,  the  administrator  of  Tyler,  when  properly 
the  tMct,  brought  in,  might  have  plead  that  Tyler  was  alive  at  the 
be  tVied  by  rendition  of  the  judgment,  and  so  have  taken  issue  upon  the 
ni^7ythe^f^^  assigned  for  error.  This  issue  must  have  been  tried  by 
courL  a  jury,  and  not  by  the  court.  1  Archb.  Prac.  K.  B.  276  to 
A  writ  of  2SL.  A  writ  of  error  coram  nobis,  is  not  a  supersedeas  in 
*™J"''n^itselt,  it  is  or  is  not  according  to  circumstances;  and  there- 
'"  '"^*^*  ^^r®  execution  canno{  be  sued  out  after  the  allowance  of 
it  18 «o  or  the  writ  of  error,  without  the  leave  of  the  court.  1  Archb* 
"nj{  rj^c^ir-'  Prac.  277.  And  whether  a  supersedeas  shall  issue  after  the 
cumsuiices.|illo^ance  of  a  writ  of  error,  for  error  in  fact 9  must  depend 

and  iherc-  ^ 

fore  exeoa-on  circumstauces,  to  be  adjudged  of  by  the  court.    In  this. 
be'saed'oot^'^^'  the  refusal  of  the  Superior  Court  to  grant  the  writ,  was 
after  ihe  aj-  founded  in  discretion  arisinfif  upon  the  facts  set  forth  in  the 

lowance  of  i 

a  writ  of  affidavits.  It  has  been  repeatedly  decided,  that  the  Supreme 
ouMhe^**'''  Court  has  not  power  to  revise  such  a  decision.  The  appeal 
leave  of  i he  therefore,  must,  on  this  ground,  be  dismissed, 

court,  and  j  j  o  ?  ^ 

•upertedeat     Per  Curiam.  Appeal  dismissed. 
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HEZEKIAH  G.  SPRUILL,  Ex'i.  of  BENJAMIN  SPRUILL,  w.Dec.  1839 
DANIELN.  BATE  MAN,  Adm'r.  of  ZEBULONTARKlNTONetal. 

A  fonner  Bheriif  has  no  aathority  to  act  under  a  writ  directed  to  his  suc- 
cessor, and  therefore  a  writing  purporting  to  be  a  return  by  the  former 
sheriff,  made  upon  such  writ,  is  not  in  law  a  return,  and  of  course 
not  a  part  of  the  record  in  that  suit.  Nor  is  a  receipt  expressed  to  be 
in  full  upon  such  execution,  given  by  one  admitted  to  be,  but  not  ap* 
pearing  on  the  record  to  be,  the  real  plaintiff,  to  the  former  sheriff,  an 
acknowledgment  of  record  to  the  satisfaction  of  the  judgment.  It  is 
but  evidence  in  paia  of  the  fact  of  payment,  which  may  tlierefore  be 
met  by  other  testimony  to  explain  or  disprove  that  fact. 

This  was  a  scire  facias  to  revive  a  judgment  and  ob- 
tain  an  execution  thereon.  Pleas — Nul  tiel  record — Pay- 
ment and  satisfaction — Accord  and  satisfaction. 

Upon  the  trial,  at  Chowan,  on  the  last  circuit,  before  his 
honor  Judge  Nash,  the  plaintiff  shewed  that  there  was  such 
a  record;  whereupon  the  defendants  produced  a  writ  oi  ven- 
ditioni exponas  directed  to  "  the  sheriff  of  Tyrrell  county," 
on  which  was  an  account  of  the  sales  of  the  property  therein 
mentioned,  purporting  to  have  been  made  by  "E.  Mann,  late 
sheriff,"  and  a  receipt  given  by  Henry  Alexander,  who,  it  was 
admitted,  was  the  real  plaintiff,  to  E.  Mann,  "  late  sheriff," 
and  expressed  to  be  in  full  of  the  judgment;  and  the  defend- 
ants contended  that  this  was  an  acknowledgment  of  record 
of  the  satisfaction  of  the  judgment;  but  it  was  insisted  on  the 
other  hand,  that  Alexander,  the  real  plaintiff,  could  shew  tliat 
the  receipt  did  not  speak  the  truth,  and  that  in  fact  the  money 
had  not  been  received  by  him,  and  he  oflbred  evidence  to 
prove  this,  which  was  objected  to  by  the  defendant,  but  re- 
ceived by  the  Court. 

It  appeared  that  executions  had  been  regularly  issued  up- 
on the  judgment  in  question,  up  to  the  time  when  the  writ 
of  venditioni  exponas  was  issued,  and  that  the  property  men- 
tioned in  the  latter  writ  had  been  levied  upon  by  E.  Mnnu, 
who  was  then  sheriff,  but  who  had  gone  out  of  office  before 
the  venditioni  exponas  issued.  There  was  a  verdict  and 
judgment  for  the  plaintiff,  and  the  defendant  appealed. 

No  counsel  appeared  for  the  defendant  in  this  Court. 
/.  EL  Bryan  for  the  plaintiff. 
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Dec.  1839     Gaston,  Judge.   It  was  decided,  in  the  case  of  Tarldng- 

g  ^  .,,    ton  v.  Alexander,  2  Dev.  &  Bat.  87,  that  a  former  sheriff 

y.       has  no  authority  to  act  under  a  writ  directed  to  his  successor, 

Bateman*  ^pj  ^jjat  acts  purporting  to  be  done  by  him,  under  such  pre- 
tended authority,  are  acts  of  usurpation.  It  seems  to  us, 
therefore,  very  clear  that  the  paper  annexed  to  the  writ  of 
vendiiioni  exponas,  and  purporting  to  be  a  return  thereof  by 
the  late  sheriff,  was  not  in  law  a  return,  and  of  course  not  a 
part  of  the  record  in  that  suit.  Nor,  as  it  appears  to  us,^  was 
the  receipt  on  the  execution  from  Henry  Alexander  to  E. 
Mann,  the  late  sheriflT,  an  acknowledgment  of  record  by  the 
plaintiff  of  satisfaction  of  the  judgment.  It  does  not  appear 
of  record  that  Alexander  had  an  interest  in,  or  power  over, 
the  judgment.  The  receipt  does  not  purport  to  be  a  release 
to  the  defendants — nor  an  acknowledgment  of  satisfaction. 
It  testifies  to  a  transaction  in  pais  between  Alexander  and 
Mann,  that  the  latter  has  paid  to  the  former  the  amount  of 
the  judgment.  As  against  Alexander  and  the  plaintiff,  so  far 
as  it  is  shewn  that  Alexander  was  authorised  to  act  for  the 
plaintiff,  it  is  evidence  of  the  fact — and  therefore  may  be  met 
by  other  testimony  which  explains  or  disproves  that  fact. 

There  was  no  error,  therefore,  as  we  think,  in  receiving 
such  explanatory  or  repelling  testimony,  and  the  judgment 
below  ought  to  be  affirmed. 

Per  Curiam.  Judgment  affirmed. 
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THE  STATE  w.  HENRY  S.  HILL.  Dec.  1839 


If  a  man  assault  another  with  malice  prepense,  even  though  he  should 
be  driren  to  the  wall,  and  kill  his  adversary  there  to  save  his  own  life, 
he  is  gnilty  of  murder. 

IfVhere  two  persons  have  formerly  fought  on  malice,  and  are  apparently 
reconciled,  and  fight  again  on  a  fresh  quarrel,  it  shall  not  be  intended 
that  they  were  moved  by  the  old  grudge,  unless  it  so  appear  from  the 
circumstances  of  tho  affair. 

When  a  man  makes  an  assault,  which  is  returned  with  a  violence  mani- 
festly disproportionate  to  that  of  the  assault,  the  character  of  the  com- 
bat is  eaaentially  changed,  and  the  assaulted  becomes  in  his  turn  the 
assailant;  and  if  the  person  who  made  the  first  assault,  in  the  transport 
of  passion  thus  excited,  and  without  previous  malice,  kill  his  adver- 
sary, the  proper  enquiry  as  to  the  degree  of  his  guilt  is  not  whether 
he  was  possessed  of  deliberation  or  reflection,  so  as  to  be  sensible  of 
what  he  was  then  about  to  do,  and  intentionally  did  the  act;  but  wheth- 
er a  sufficient  time  had  elapsed  after  the  violent  assaolt  upon  hioi,  and 
before  he  gave  the  mortal  wound,  for  passion  to  subside  and  reason  to 
re-assume  her  sway;  for  if  there  had  not,  he  would  be  guilty  of  man- 
slaughter only. 

If  one  began  an  affray,  or  even  it  ho  did  not  begin,  but  was  assaulted  in 
the  first  instance,  and  then  a  combat  ensued,  he  could  not  e:rctise  him- 
self as  for  a  killing  in  self  defence,  unless  he  quitted  the  combat  be- 
fore the  mortal  blow  was  given,  if  the  fierceness  of  his  adversary  per- 
mitted, and  retreated  as  far  as  he  might  with  safety,  and  had  then  kill- 
ed his  adversary  of  necessity,  to  save  his  own  life. 

The  prisoner  was  indicted  for  murder,  at  Wake,  on  the 
last  circuit,  before  his  Honor  Judge  Saunders. 

On  the  trial,  several  witnesses  were  examined,  whose  testi- 
mony was,  substantially,  as  follows:  The  deceased  and  the 
prisoner,  had,  for  the  last  twelve  months,  been  upon  bad 
terms;  bad  had  several  disputes,  and  on  one  occasion  a  ren- 
counter,  in  which  both  parties  drew  their  knives;  the  prison- 
er, during  the  last  summer,  had  said  that  unless  the  deceas- 
ed quit  troubling  him,  he  would  take  his  life;  on  the  week 
before  the  afihir,  the  prisoner  had  procured  a  knife  twelve 
inches  in  length,  and  said  he  expected  yet  to  kill  some  per- 
son with  it:  on  Saturday,  the  28th  of  September,  the  prison- 
er .w^nt  to  the  house  of  one  Edwards,  much,  intoxicated,  and 
slept  for  some  hours;  ou  the  same  day,  the  deceased  went  to 
the  same  place  also,  intoxicated.    Something  was  said  about 
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Dec.  1839  shooting,  aud  the  deceased  applied  to  the  prisoner  as  well  as 
g^     to  others  to  borrow  money,  which  the  prisoner  refused. — 
T.       They  were  in  a  room  to  themselves,  when  the  deceased  pass- 
^^'^*     ed  through  another  room,  the  prisoner  following,  and  both 
having  their  knives  drawn,  which,  however,  they  put  up,  cot 
evincing,  as  the  witness  thought,  any  disposition  to  use 
them.    Both  parties  shortly  after  this  went  out  at  the  side 
door  of  the  house,  the  deceased  first,  and  the  prisoner  follow- 
ing after.    Shortly  afterwards  the  deceased  was  seen  going 
into  the  house  at  the  end  door,  when  the  prisoner  caught  hold 
of  his  waistcoat  and  pulled  him  back,  and  said,  <<  let  us  talk 
it  over;"  to  which  the  deceased  made  no  reply  that  could  be 
heard.    The  prisoner  then  struck  him,  upon  which  the  de- 
ceased pulled  out  his  knife,  as  one  of  the  witnesses  thought, 
open,  and  gave  three  cuts,  one  lightly  across  the  prisoner's 
arm,  and  the  others  pretty  severely  in  the  abdomen,  the  pris- 
oner giving  back  and  pushing  the  deceased  from  him.    The 
prisoner  then  jumped  off,  pulled  out  his  knife  and  opened  it, 
exclaiming  "  damn  him,  he  has  killed  me,  and  I  will  kill 
him,  if  I  caa;"  he  then  advanced  five  or  six  steps  and  gave  a 
thrust  with  great  force,  which  proved  fatal — the  deceased 
dying  the  next  day.    The  whole  transaction  occurred  in  a 
few  minutes.    The  witnesses  differed  as  to  the  position  of 
the  deceased  at  the  time  he  was  stabbed;  but  all  of  them 
concurred  in  saying  that  he  was  standing  still,  and  man- 
ifesting  no  inclination  to  pursue  the  prisoner  or  to  re- 
new the  combat.    The  deceased  was  upwards  of  forty  years 
of  age,  and  a  turbulent  man;  the  prisoner  was  about  twenty- 
three  years  of  age,  of  equal  manhood  with  the  deceased;  and 
both  were  addicted  to  intoxication.    The  cause  was  submit- 
ted to  the  jury,  on  the  Thursday  of  Court,  as  a  case  either  of 
excusable  homicide,  murder,  or  manslaughter.    The  jury 
being  unable  to  agree,  asked  for  lurther  instructions  as  to  the 
law,  when  his  Honor  gave  the  following  in  writing: 

"  Excusable  Homicide.  If  the  prisoner  brought  on  the 
affray  by  making  the  first  attack,  he  was  bound  not  only  to 
have  ceased  the  -combat,  but  to  have  used  every  means  in  bid 
power,  short  of  taking  away  the  life  of  the  deceased,  such  as 
retreating,  unless  the  attack  on  him  had  been  so  fierce  that  a 
retreat  would  have  increased  his  danger. 
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"  Murder.    A  killing^  with  malice,  without  any  just  cause  I>ec.  1839 
or  excuse.  ~       * 

"  First.    If  the  prisoner  sought  the  provocation^  by  giving       v. 
the  first  blow,  in  order  to  afford  him  a  pretence  for  wreaking     Hill, 
bis  vengeance,  or  with  the  design  of  using  his  knife — it  is  a 
case  of  murder. 

"  Secondly.  If  the  prisoner  gave  the  first  blow,  and  was 
then  cut  by  the  deceased,  although  he  may  have  been  agitat- 
ed by  resentment  and  anger,  yet  if  the  jury  collect  from  what 
be  said  and  did,  when  or  just  before  he  gave  the  mortal 
blow,  that,  in  fact,  he  was  possessed  of  deliberation  and  re- 
flection, so  as  to  be  sensible  of  what  he  was  then  about  to  do, 
and  intentionally  did  the  act,  it  was  a  case  of  murder. 

"  Manslaughter.  A  killing  without  malice  express  or  im- 
plied, and  under  the  influence  of  passion  or  provocation. 

"Should  the  jury  think  according  to  the  first  proposition, 
that  the  prisoner  did  not  seek  the  provocation  with  any  view 
to  revenge;  or^  according  to  the  second,  was  not  possessed  of 
deliberation  and  reflection  at  the  time  he  gave  the  blow,  but 
acted  under  the  influence  of  passion,  excited  by  the  provo- 
cation then  received,  it  would  be  a  case  of  manslaughter." 

The  jury  returned  a  verdict  of  guilty,  and  sentence  of 
death^being  pronounced  upon  the  prisoner,  he  appealed. 

C.  Manly  for  the  prisoner. 

The  Attorney  General  for  the  State. 

Gaston,  Judge.  Prom  the  case  which  has  been  stated 
by  the  Judge  who  presided  at  the  trial,  and  which  constitute 
a  part  of  the  record  before  us,  it  appears  that  it  was  not  con- 
troverted, but  that  the  prisoner  had  committed  the  homicide 
wherewith  he  was  chained,  and  that  the  only  question  was  as 
to  the  degree  of  guilt  which  the  law  attached  to  the  fatal 
deed.  Upon  this  question,  the  .jury  doubted,  and  asked  for 
specific  instructions;  and  it  was  to  enable  them  to  come  to  a 
correct  conclusion  upon  this  question,  that  the  specific  in- 
structions set  forth  in  the  case  were  given.  It  is  not  for  us 
to  determine  whether  the  verdict  was  warranted  by  the  evi- 
dence, but  it  is  our  duty  to  examine  whether  the  law  was  cor- 
rectly expounded. 
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D  •  *.  !'  3!)  In  the  investigation  of  this  question,  it  was  necessary  that 
jg  ~  the  jury  should,  in  the  first  place,  ascertain  whether  the  pris- 
V.  oner  commenced  the  affray  with  a  pre-conceived  purpose  to 
Will*  kill  the  deceased,  or  to  do  him  great  bodily  harm.  For  if  he 
did,  then  there  was  nothing  in  the  subsequent  occurrences  of 
the  transaction,  which  could  free  him  from  the  guilt  of  mur- 
der. If  the  first  assault  was  made  with  this  purpose,  the 
malice  of  that  assault,  notwithstanding  the  violence  with 
which  it  was  returned  by  the  deceased,  communicates  its 
character  to  the  last  act  of  the  prisoner.  It  is  laid  down  as 
settled  law,  that  if  a  man  assault  another  with  malice  pre- 
pense, even  though  he  should  be  driven  to  the  wall,  and  kill 
him  there  to  save  his  own  life,  he  is  yet  guilty  of  murder  in 
respect  of  his  first  intent.  Hawkins  Book,  1  ch.  11.  sect.  18, 
and  ch.  13,  sect.  26.  Of  that  part,  therefore,  of  his  Honor's 
instructions  which  in  the  case  is  called  '<  the  first  proposi- 
tion," and  which  declare,  as  a  conclusion  of  law,  that  the 
prisoner  was  guilty  of  murder,  if  the  jury  were  satisfied  from 
the  evidence  that  the  assault  was  made  by  him  in  order  to 
have  a  pretence  to  kill  the  deceased,  or  to  cut  him  with  the 
knife,  the  prisoner  has  no  cause  to  complain.  Such  craft, 
indeed,  would  but  the  more  strongly  indicate  the  heart  fa- 
tally bent  on  mischief. 

There  was  certainly  evidence  well  deserving  to  be  weigh- 
ed by  the  jury,  in  coming  to  a  correct  conclusion  upon  this 
enquiry.  But  what  was  that  conclusion,  we  have  not  the 
means  of  knowing.  They  might  have  believed,  notwith- 
standing  the  testimony  as  to  antecedent  quarrels,  and  the  ren- 
counter between  the  parties,  and  in  relation  to  threats  of  ven- 
geance by  the  prisoner,  that  the  transaction  which  they  were 
then  examining  sprang  from  the  passions  of  the  moment. 
For  certainly  where  two  persons  have  formerly  fought  on 
malice,  and  are  apparently  reconciled,  and  fight  again  on  a 
fresh  quarrel,  it  shall  not  be  intended  that  they  were  moved 
by  the  old  grudge,  unless  it  so  appear  from  the  circumstances 
of  the  affair.  Hawkins  B.  I  ch.  13,  sect.  30.  If,  upon  con- 
sideration of  all  the  evidence,  the  jury  came  to  the  conclasion 
that  the  first  assault  of  the  prisoner  was  not  of  malice  pre- 
pense, then  the  subsequent  occurrences  demanded  their  care- 
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f  ul  consideration,  because  upon  these  the  prisoner's  guilt  Dee.  1839 

might  be  extenuated  into  manslaughter,  or  excused  as  a  bom-     g 

icide  in  self-defence.  '  t 

11:11 
So  much  of  the  instructions  given,  upon  this  view  of  the 

case,  as  relates  to  excusable  homicide,  is.  in  our  opinion,  not 
liable  to  exception.  Even  if  the  prisoner  had  not  begun  the 
affiray,  but  bad  been  assaulted  in  the  first  instance,  and  theti 
a  combat  had  ensued,  be  could  not  excuse  himself  as  for  a 
killing  in  self-defence,  unless  he  had  quitted  the  combat  be- 
fore a  mortal  blow  was  given,  if  the  fierceness  of  his  adversa- 
ry permitted,  and  retreated  as  far  as  he  might  with  safety, 
and  had  then  killed  his  adversary  of  necessity,  to  save  his 
own  life.  But  the  remaining  part  of  the  instructions,  and 
that  part  which  may  have  had  a  decisive  influence  upon  the 
verdict,  is,  in  our  judgment,  erroneous.  According  to  this, 
which  is  laid  down  as  "the  second  proposition,"  the  jury 
were  instructed,  "  that  if  the  prisoner  gave  the  first  blow,  and 
was  then  cut  by  the  deceased,  although  he  might  have  been 
agitated  by  excitement  and  anger,  yet  if  they  collected  from 
what  he  said  and  did,  when  or  just  before  he  gave  the  mor* 
tal  blow,  that  in  fact  he  was  possessed  of  deliberation  and  re- 
flection, so  as  to  be  sensible  of  what  he  was  then  about  to  do, 
and  did  the  act  intentiofially,  it  was  murder."  This  propo- 
sition, as  we  understand  it,  and  as  we  must  believe  it  to  have 
been  understood  by  tbe  jury,  we  are  very  confident  cannot 
be  sustained. 

Tbe  proposition  supposes  that  the  first  assault  was  made 
by  the  prisoner  without  malice,  and  that  the  fatal  wound  was 
given  while  under  the  influence  of  indignation  and  resent- 
ment, excited  by  the  excessive  violence  with  which  he  had 
been  in  turn  assailed  by  the  deceased — ^but  it  refuses  to  the 
prisoner  the  indulgence  which  the  law  accords  to  human  in- 
firmity suddenly  provoked  into  passion,  if  such  passion  left 
to  him  so  much  of  deliberation  and  reflection  as  to  enable  him 
to  know  that  he  was  about  to  take,  and  to  intend  to  take,  the 
life  of  bis  adversary.  No  doubt  can  be  entertained,  and  it  is 
manifest  that  none  was  entertained,  by  his  Honor,  but  that 
the  excessive  violence  of  the  deceased,  immediately  followinfi; 
upon  tbe  first  assault,  constituted  what  the  law  deems  a  pro- 

39 
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Dee.  1889  vocation  sufficient  to  excite  furious  passion  in  men  of  ordin- 
g  ~  aiy  tempers.  The  case  does  not  state  that  the  first  blow  giv- 
▼.  en  by  the  prisoner  was  such  as  to  endanger  life  or  to  threat- 
HiiK  QQ  great  bodily  harni)  nor  that  it  was  immediately  followed 
up  by  further  efforts  or  attempts  to  injure  the  deceased.  It 
mnst  be  taken  to  have  been  a  battery  of  no  very  grierous 
kind,  and  it  justified  the  deceased  in  resorting  to  so  much 
force  on  his  part  as  was  reasonably  required  for  his  defence 
— and  in  estimating  the  quantum  of  force  which  might  be 
rightfully  thus  used  the  law  will  not  be  scrupulously  exact. 
But  when  an  assault  is  returned  with  a  violence  manifestly 
disproportionate  to  that  of  the  assault,  the  character  ol  the 
combat  is  essentially  changed,  and  the  assaulted  becomes  in 
his  turn  the  assailant.  Such,  according  to  the  case,  was  the 
state  of  this  afiray,  when  the  mortal  wound  was  given.  To 
avenge  a  blow,  the  deceased  attacked  the  prisoner  with  a 
knife — made  three  cuts  at  him — and  gave  him  a  severe 
wound  in  the  abdomen.  If  instantly  thereupon,  in  the  trans- 
port of  passion  thus  excited,  and  without  previous  malice, 
the  prisoner  killed  the  deceased,  it  would  have  been  a  clear 
case  of  manslaughter.  Not  because  the  law  supposes  that 
this  passion  made  him  unconscious  of  what  he  was  about  to 
do,  and  stripped  the  act  of  killing  of  an  intent  to  commit  it — 
but  because  it  presumes  that  passion  disturbed  the  sway  of 
reason,  and  made  him  regardless  of  her  admonitions.  It 
does  not  look  upon  him  as  temporarily  deprived  of  intellect, 
and  therefore  not  an  accountable  agent;  but  as  one  in  whom 
the  exercise  of  judgment  is  impeded  by  the  violence  of  ex- 
citement, and  accountable  therefore  as  an  infirm  human  be- 
ing. We  no  where  find  that  the  passion  which  in  law  rebuts 
the  imputation  of  malice,  must  be  so  overpowering  as  for  the 
time  to  shut  out  knowledge  and  destroy  volition.  All  the 
writers  concur  in  representing  this  indulgence  of  the  law  to 
be  a  condescension  to  the  frailty  of  the  human  frame,  which 
during  the  furor  brevis,  renders  a  man  deaf  to  the  voice  of 
reason,  so  that  although  the  act  done  was  intentional  of 
deaths  it  was  not  the  result  of  malignity  of  heart,  but  impa* 
table  to  human  infirmity. 

The  proper  enquiry  to  have  been  submitted  to  the  jury  on 
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this  part  of  the  case  was,  whether  a  sufficient  time  had  e-  Dec.  1839 
lapsed  after  the  prisoner  was  stabbed,  and  before  he  gave  the     T 
mortal  wound,  for  passion  to  subside  and  reason  re-assume       v. 
her  dominion — ^for  it  is  only  during  the  temporary  dethrone-     Hilt, 
ment  of  reason  by  passsion,  that  this  allowance  is  made  for 
man's  frailty.    And  in  prosecuting  this  enquiry,  every  part 
of  the  conduct  of  the  prisoner,  as  well  words  as  acts  tending 
to  shew  deliberation  and  coolness  on  the  one  side,  or  contin- 
ued anger  and  resentment  on  the  other,  was  fit  to  be  consid- 
ered, in  order  to  conduct  the  jury  to  a  proper  result. 

The  Attorney  General,  in  his  argument,  referred  to  a  cla$s 
of  cases  which  probably  misled  the  Judge  in  laying  down 
the  proposition  before  us — in  which  circumstances  apparent- 
ly unimportant,  but  indicative  of  deliberation,  havo  been 
thought  to  establish  malice  and  repel  the  plea  of  human  in- words  of 
firmity.    The  explanation  given  by  the  text  writers  will  »*p«»«*»» 
shew  that  the  doctrine  in  these  cases,  although  in  some  re-  temptuoat 
spects  analagous  to  that  which  obtains  in  a  killing  upon  le-Sle  I'lkeof- 
gal  provocation,  is  not  identical  with  it.    The  general  rule^"^'^^ 
of  law  is,  that  words  of  reproach  or  contemptuous  gestures,  rum,  are 

or  the  like  offences  against  decorum,  are  not  a  sufficient  pro- cient  proro- 
vocatioii  to  free  the  party  killing  from  the  guilt  of  murder,  ^j^^JJ^^^^ 
where  he  useth  a  deadly  weapon,  or  manifests  an  intention  ^"^»ng  from 
to  do  great  bodily  harm.     This  rule,  however,  does  not  ob- murder, 
tain  where  because  of  such  insufficient  provocation,  the  par- JJ^^a  d^d- 
ties  become  suddenly  heated,  and  engage  immediately  in  '^  •e«poii, 
mortal  combat,  fighting  upon  equal  terms.    But  deliberate  fests  an  in- 
duelling,  if  death  ensue,  however  fairly  the  combat  may  be  Jio"'iJJ^[° 
conducted,  is,  in  the  eye  of  the  law,  murder.    The  punctilios  ^^  ^^.^^ 
of  false  honour,  the  law  regards  as  furnishing  no  excuse  for  rule  howey- 
homicide.    He  who  deliberately  seeketh  the  blood  of  another,  obtaia 
in  compliance  with  such  punctilios,  acts  in  open  defiance  ol^'^^*J^ 
the  laws  of  God  and  of  the  State,  and  with  that  wicked  pur-  «?«>»  insnffi- 
pose  which  is  termed  malice  aforethought.    While,  there- ^tloiil'aitr 
fore,  because  of  presumed  heat  of  blood,  the  law  extenuates  JJJ^],*"^^ 
into  manslaughter  a  killing  upon  such  sudden  rencounter,  ^V^r  *»«•*- 
although  proceeding  upon  an  insufficient  provocation,  it  gage  in 
withholds  this  indulgence  when,  from  the  circumstances  of  ™'^\ 
the  case,  it  can  be  collected  that,  not  heated  blood  but  a  set- fi8*>*'*"8  sp- 
iled purpose  to  vindicate  offended  honour,  even  untoslayingvenoi. 
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Dm*  l8S9ia  defiance  of  law,  was  the  actual  motiTe  which  u^ed  on  la 
irjj'"  the  combat 

V.  In  the  conclusion  of  bis  instructionsy  the  Judge  informed 

HilL  ^Q  jyjy^  u  (hat  if  they  should  belioTe  according  to  the  se* 
cond  proposition,  that  the  prisoner  was  not  possessed  of  de- 
liberation and  reflection  at  the  time  he  gave  the  mortal  blow, 
but  acted  under  the  influence  of  passion  excited  by  the  pro- 
vocation then  received,  it  would  be  a  case  of  manslaughter." 
It  is  manifest  that  if  there  was  error  in  the  proposition  which 
we  have  been  examining,  this  general  instruction  did  not 
correct  it;  for  the  jury  were  expressly  referred  to  that  propo- 
sition for  the  legal  n^eaning  of  <<  deliberation  and  reflection;" 
and  according  to  that  proposition,  there  was  deliberation  and 
reflection,  "  if  the  prisoner  was  sensible  of  what  he  was  a- 
bout  to  do,  and  did  the  act  intentionally." 

Entertaining  a  full  conviction  that  in  this  the  jury  were 
misdirected,  we  are  of  opinion  that  the  verdict  below  ought 
to  be  set  aside,  and  a  venire  de  novo  awarded.  This  decis- 
ion must  be  certified  to  the  Superior  Court  of  Wake,  with 
directions  to  proceed  agreeably  thereto  and  to  the  laws  of 
the  State. 

Peb  Curiam.  Judgment  to  be  reversed. 


WILLUM  FRANCIS  w.  OTHO  H.  FELMIT. 

A  contract  made  by  an  infant  to  work  a  certain  specified  time  with  a 
carpenter,  npon  the  coDsideration  of  the  latter*s  boarding  and  clothing 
him,  and  4 earning  him  the  trade,  is  not  binding  upon  the  infant,  and 
he  may,  at  any  time,  leave  the  service  of  the  carpenter,  provided  h« 
has  not  arrived  at  full  age,  and  confirmed  the  contract. 

If  an  infant  have  been  furnished  with  necessaries  while  working  with  m 
mechanic,  to  learn  his  trade,  npon  an  action  of  assumpsit  brought  a- 
gainst  the  infant  for  the  value  of  the  necessaries,  it  is  a  good  defeooa 
nnder  the  plea  of  nan-oMsumpsit  that  the  defendant's  services  in  work 
and  labour  were  equal  to,  or  exceeded  in  value  the  necessaries  fur- 
nished. 

This  was  an  action  of  AssvMrsiT,  in  which  the 


OF  NORTH  CAROLINA.  499 

declajted  in  two  counts — Ist,  for  a  bre^cb  of  contract— 2ndl7,  D«c.  1839 
for  the  value  of  iostnictioa  in  the  art  and  mystery  of  the"!;  T* 
carpenter's  trade,  and  for  a  set  of  bench  tools,  and  board  and       ^  | 

clothing  furnished  to  the  defendant.    Pleas  nan-fissutnpsU  P^lmlt. 
and  infancy.    Replication  to  the  latter  plea,  that  the  instruc- 
tion )B^ven,  and  the  board,  clothing  dec.  famished  were  ne» 
cessaries*  I 

Upon  the  trial  at  Haywood,  on  the  last  circuit,  before  his 
Honor  Judge  Pearson,  the  plaintiff  proved  that  he  was  a 
carpenter,  and  had  made  with  the  defendant  the  following 
agreement,  to  wit:  the  defendant  was  to  work  for  the  plain- 
tiff, at  the  carpenter's  trade  three  years,  and  the  plaintiff  was 
to  teach  him  the  trade^  to  board  him,  and  furnish  him  with 
$90  worth  of  clothes  during  the  time,  and  at  the  end  of  the 
time,  was  to  give  him  a  suit  of  clothes  and  a  set  of  bench 
tools.  He  then  proved  that  the  defendant  had  worked  for 
him  but  two  years  and  four  months  of  the  time,  and  had  re- 
fused to  work  the  remaining  eight  months,  and  that  the  val- 
ue of  the  defendant's  work  for  those  eight  months  was  at  the 
rate  of  $25  per  month,  which  he  sought  to  recover  under  the 
first  count.  The  plaintiff  proved  further  that  during  the 
two  years  and  four  months  the  defendant  was  with  him,  he 
had  instructed  the  defendant  in  the  carpenter's  trade,  had 
boarded  him,  and  furnished  him  with  clothes  to  the  value  of 
$114,  and  a  set  of  bench  tools  of  the  value  of  $15,  which 
he  sought  to  recover  under  the  second  count  The  defend- 
ant proved,  that  at  the  time  he  made  the  contract,  and  set  in 
to  work  with  the  plaintiff,  he  was  between  seventeen  and 
eighteen  years  of  age;  that  his  parents  lived  in  the  county, 
and,  though  poor,  were  able  and  willing  to  furnish  him  with 
his  board  and  clothing.  He  also  proved  that  he  was  a  stout, 
able  bodied  young  man,  and  did  much  work  while  he  was 
with  the  plaintiff. 

His  Honor  charged  the  jury,  that  admitting  the  plaintiff's 
evidence  all  to  be  true,  he  could  not  recover  upon  the  first 
count,  if  the  defendant,  at  the  time  he  entered  into  the  con- 
tract, and  at  the  time  he  left  the  plaintiff's  employment,  were 
under  the  age  of  twenty-one  years.  That  m  regard  to  the 
second  count,  it  was  true  that  infants  could  bind  themselves 
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Dee.  1839  for  necessaries,  as  for  board,  elothes,  and  necessary  instnic- 

"Z      T"  tion,  and  that  if  the  value  of  the  board  and  clothes  furnish- 

T.       ed.  and  the  instruction  given  by  the  plaintiff  to  the  defend- 

Felmlt.  jijj^  exceeded  the  vakie  of  the  tatter's  services,  the  jury 

should  find  for  the  plaintiff,  and  allow  him  the  excess;  but 

if  the  evidence  satisfied  them  that  the  defendant's  services 

were  equal  to,  or  exceeded  in  value,  the  board^  clothes  and 

instruction,  the  defendant  would  be  entitled  to  their  verdict. 

There  was  a  verdict  and  judgment  for  the  defendant,  and 

the  plaintiff  appealed. 

No  counsel  appeared  for  either  party  in  this  Court. 

Daniel,  Judge.  The  aotion  is  assumpsit.  The  defend- 
ant plead  non-assumpsit  and  infancy.  The  first  count  is 
founded  on  a  breach  of  a  special  agreement,  entered  into  by 
the  defendant,  to  work  and  labour  for  the  plaintifi  for  the 
term  of  three  years,  for  the  consideration  therein  expressed. 
We  think  that  the  plea  of  infancy,  was  a  good  bar  to  any  re- 
covery on  this  count.  Contracts  entered  into  by  a  person 
within  the  age  of  twenty  one  years,  are  not  binding,  unless 
they  be  for  the  supply  of  necessaries,  or  ui:less  he  has  con- 
firmed them  after  he  has  attained  that  age.  The  second 
count  is  on  a  quantum  meruit^  for  necessaries  furnished  to 
the  infant  defendant.  The  plaintiff  proved  that  he  had  fur- 
nished the  defendant  with  necessaries.  The  defendant,  un- 
der the  plea  of  non-assumpsit^  was  permitted  by  the  court 
to  give  in  evidence,  that  he  was  an  able  bodied  young  man, 
and  that  he  worked  and  laboured  for  the  plaintiff,  and  in  that 
way  paid  for  the  necessaries  which  had  been  furnished  him. 
The  Judge  charged  the  jury,  that  if  they  were  satisfied  that 
the  defendant's  services  were  equal  to,  or  exceeded  in  valuei 
the  necessaries  furnished,  they  would  find  for  him.  We  see 
no  error  in  the  admission  of  the  evidence  or  in  the  charge  of 
the  Judge.  Under  non-assumpsit,  evidence  of  payment  in 
work  and  labour,  or  in  any  other  thing  which  shews  that 
the  demand  had  been  ex  equo  et  bono  extinguished  before 
the  commencement  of  the  action,  is  proper.  The  judgment 
must  be  aflirmed. 

Per  Curiam.  Judgment  afiirmed. 


OP  NORTH  CAROLINA.  601 


ANN  STINER  vt.  JOHN  V.  CAWTHORN.  Dec.  1839 


If,  tipAQ  an  appeal  by  one  alone,  of  two  or  more  parties  to  a  Judgment, 
in  the  Coonty  Court,  the  Superior  Court  proceed  in  the  cause,  and 
render  a  judment  therein  againet  the  appellant,  and  he  thereupon  ap- 
peal to  the  Supreme  Court,  the  latter  Court  will  not  dismiss  the  ap- 
peal for  want  of  jurisdiction  to  entertain  it. 

In  a  proceeding  by  petition,  under  the  act  of  1784, 1  Rev.  Stat.  ch«  121, 
sec.  1,  for  dower,  the  suit  for  dower  is  at  an  end  by  the  judgment  of 
the  court  awarding  dower.  This  is  the  only  judgment  to  be  rendered 
in  that  suit;  and  any  proceeding  to  set  aside  the  inquisition  taken  un-* 
der  our  ac(««like  the  ttirefadat^ox  writ  of  error — oi  writ  of  admeas^ 
urement-— or  bill  in  equity,  used  to  set  aside  the  sheriff's  assignment 
in  England — is  in  the  nature  of  a  new  suit. 

The  act  of  1784  has  not  indicated  the  remedy  tor  an  illegal  or  excessiTe 
allotment  of  dower;  but  the  usages  of  our  Courts  have  defined  it,  to 
wit,  that  when  the  report  of  the  jury  is  returned,  exceptions  may  be 
thereunto  taken  by  any  one  thereby  aggrieved,  and  the  Court  will  set 
aside  the  allotment  and  order  a  new  allotment,  if  sufficient  cause  be 
shewn.  And  if  a  judgment  be  pronounced  overruling  such  exceptions^ 
the  party  may  appeal,  which  will  not  disturb  the  judgment  that  the 
widow  recover  her  dower— ilor  vacate  any  thing  that  has  been  done  in 
execution  of  that  judgment;  but  will  only  carry  op  the  proceeding  in** 
stituted  to  set  aside  the  inquisition  of  the  jury. 

Under  the  act  of  1784,  the  jury  cannot  assign  to  the  widow  the  whole  of 
her  husband's  real  estate,  apon  the  ground  that  the  whole  of  it  is  ne<* 
cessary  for  her  decent  subsistence.  The  act  gives  her  one  third  of  tha 
real  estate  of  which  her  husband  died  seised,  in  which  is  to  be  com- 
prehended the  mansion  house  and  offices— «r  if  the  whole  manaion  and 
offices  cannot  be  so  taken  in,  without  injustice  to  the  children,  then 
such  part  or  portion  thereof  as  may  be  sufficient  to  afford  her  a  decent 
subsistence.  But  the  mansion  house — or  a  part  of  the  mansion  house 
—is  not  to  be  allotted  in  addition  to  her  third,  but  in  part  of  her  third; 
and  if  the  whole  be  allotted  to  her  by  the  jury,  when  her  husband  had 
DO  other  real  estate,  the  report  will  be  set  aside. 

At  May  term,  1839,  of  Warren  County  Court,  Ann  Stiner 
filed  her  petition,  setting  forth  that  her  husband,  Jacob  Sti- 
ner, had  died  intestate,  seized  in  fee  of  a  lot  of  land  in  the 
town  of  Warrenton,  and  praying  that  she  might  have  dower 
assigned  therein.  To  this  petition  she  made  parties  defend- 
ants, Henry  T.  Allen  and  Ann,  his  wife,  and  Eliza  Dunna- 
vant,  (which  said  Ann  end  Eliza  were  the  heirs  at  law  of  her 
deceased  husband,)  and  also  John  V.  Cawthom,  who  claimed 
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D«?.  I8n9  to  hold  the  interest  of  Henry  T.  Allen  in  his  wife's  moietyi 

g^        under  a  purchase  at  sheriff's  sale.    The  defendants  made  no 

f.       resistance  to  the  claim  of  the  petitioner;  and  thereupon  the 

Cawthoro  0)0^^  jn  conformity  to  the  directions  of  the  act  of  Assembly, 
awarded  a  writ  to  issue  to  the  sheriff,  commanding  him  to  « 
summon  a  jury  of  freeholders,  who  upon  oath  should  allot 
to  the  petitioner  one  third  part  of  the  lot  aforesaid.    At  Au- 
gust term,  1839,  the  sheriff  returned  the  inquisition  of  the 
ft^eholders,  setting  forth  that  in  obedience  to  the  said  writ 
they  had  allotted  to  the  petitioner  ^*  all  the  said  lot,  with  all 
the  out-houses,  buildings  and  appurtenances  thereto  belong- 
ing, the  same  being  all  the  real  estate  whereof  Jacob  Stiner 
died  seised."    Thereupon  the  defendant,  Cawthoru,  except- 
ed to  the  inquisition  in  these  words:    "  The  defendant,  John 
y.  Cawthoru,  objects  to  the  report  of  the  jury  in  this  case 
because  the  said  jury,  in  the  allotment  of  dower  to  the  wid- 
ow, hath  given  her  the  whole  of  the  real  estate  of  which  her 
husband,  Jacob  Stiner,  died  seized  and  entitled  to."    But  the 
Court "  confirmed  the  report,  and  ordered  the  same  to  be  re- 
corded and  registered,"  from  which  judgment  the  defendant, 
Cawthoru,  appealed  to  the  Superior  Court,  where  the  cause 
coming  on  to  be  heard,  on  the  last  circuit,  before  his  honor 
Judge  Saunders,  and  it  appearing  to  the  Court  that  the  whole 
real  estate  of  which  the  petitioner's  husband  died  seised,  con- 
sisted of  a  very  small  unfinished  house  and  lot  in  the  town  of 
Warren  ton,  the  whole  of  which  was  necessary  for  the  decent 
subsistence  of  the  widow,  '<  it  was  ordered  that  the  exception 
taken  by  the  defendant,  Cawthom,  be  overruled,  and  the  al- 
lotment affirmed;  that  the  said  report  and  allotment  be  record- 
ed, and  that  the  petitioner  hold  according  thereto." 

From  this  judgment  the  defendant,  Cawthom,  prayed  an 
appeal  to  this  Court,  which  was  allowed  him;  and  it  was  spe- 
cially stated  on  the  record,  "  that  the  other  defendants  were 
satisfied  with  the  judgment,  and  refused  to  join  in  the  appeal." 
In  this  Court,  Badger^  for  the  petitioner,  moved  to  dis- 
miss the  appeal,  because  the  other  defendants  had  not  joined 
in  it.  He  also  argued,  in  the  event  of  his  motion  not  being 
sustained,  upon  the  merits  of  the  question  involved  in  the 
cause. 

W,  H,  Haywood  for  the  defendant. 
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Gaston,  Judge,  after  stating  the  case  as  above,  proceeded  Dec.  1839 
as  follows:    It  was  moved  here  by  the  counsel  tor  the  peti-    g^.^ 
tioner,  to  dismiss  the  appeal,  for  the  want  of  jurisdiction  in       y. 
this  Court  to  revise  the  jndgnjient  rendered  in  the  Superior  Ca'^^ho™ 

,  Court.  In  support  of  this  motion,  it  was  insisted,  that  where 
a  joint  judgment  is  rendered  against  two  or  more  defendants, 
one  alone  cannot  appeal  therefrom;  that  the  cases  of  Hicks 
T.  Oilliam,  4  Dev.  217,  iand  Dunn  4*  Mcllxoaine  v.  Jones, 
ante^l54,  have  established  this  to  be  the  law  in  cases  of  ap- 
peals from  the  County  to  the  Superior  Court;  and  that  there 
being  the  same  reason,  the  same  law  must  obtain  in  regard  to 
appeals  from  the  Supisrior  to  the  Supreme  Court.  It  seems 
to  us,  that  the  positions  asserted  mav  be  conceded,  and  yet 
the  consequence  contended  for  will  not  follow.  Admit  that 
the  judgment  in  the  County  Court,  from  which  Cawthorn 
appealed,  was  a  joint  judgment,  and  that  the  Superior  Court 
acquired  no  jurisdiction  oitlie  causcj  because  one  defendant 
alone  cannot  appeal,  yet  the  Superior  Court  did  act  thereup- 
on and  rendered  a  judgment  therein,  there  being  no  other  par- 
ties before  it  but  the  petitioner  and  Cawthorn;  and  from  the 
judgment  rendered  in  that  Court,  either  of  the  parties  who 
were  alone  befoi-e  it  might  appeal  to  this  Court.  The  cases 
quoted  were  decided  here  upon  the  ground  that  this  Court 
had  jurisdiction  of  them.  In  both  there  was  a  joint  judg- 
ment against  two  defendants  in  the  County  Court,  and  one 
only  appealed  to  the  Superior  Court.    In  each  there  was  a  « 

motion  made  to  dismiss  the  appeal  in  the  Superior  Court,  for  ' 
want  of  jurisdiction.  In  the  one  case,  the  motion  was  refus- 
ed; the  cause  was  tried;  and  a  final  judgment  rendered  for  the 
plaintiff,  from  which  the  defendant  in  the  Superior  C<»urt  ap-> 
pealed.  In  the  other,  the  motion  to  dismiss  prevailed,  and 
the  defendant  appealed  therefrom.  This  Court  took  jurisdic- 
tion of  both  appeals,  and  iii  the  exercise  of  that  jurisdiction 
in  the  first  case,  reversed  the  judgment  of  the  Superior 
Court,  and  proceeding  to  declare  what  judgment  should  be 

.  rendered  in  the  Superior  Court,  directed  that  Court  to  dis- 
miss the  appeal  apd  issue  a  procedendo  to  the  County  Court 
to  award  execution  on  the  judgment  there  rendered;  and  in 
the  second  case  o^rmcc?  the  judgment  of  the  Superior  Court 

40 
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Dec.  1639  The  motion  to  dismiss  the  appeal  is  therefore  overruled. 

^^.  But  it  becomes  necessary  for  the  proper  exercise  of  our  ju- 

T,       risdiction,  to  determine  what  was  the  sabject  matter  of  the 

Cawthorn  appeal  from  the  County  Court,  and  whether  that  appeal  was 
regular.    The  legal  remedy  at  common  law  to  enforce  an  as* 
signment  of  dower,  where  no  part  of  it  had  been  assigned, 
was  by  a  writ  of  dower  unde  nihil  habet^  and  the  judgment 
for  the  demandant  was,  that  she  "  should  recover  seisin  of  a 
third  part  of  the  tenements  demanded  in  severalty,  by  metes 
and  bounds;"  or  if  the  judgment  were  rendered  against  ten- 
ants in  common,  '<  should  recover  seisin  of  a  third  part  of  the 
'  tenements  demanded,  in  three  parts  to  be  divided.*'    By  that 
judgment,  at  common  law,  the  suit  was  at  an  end,  and  an  ex- 
ecution issued  to  enforce  it,  called  a  writ  of  habere  facias 
seisinam,  2  Saund.  Rep.  note  44,  c.  d.  e.    In  pursuance  of 
that  writ,  the  sheriff  assigned  dower  on  the  land,  and  she 
might  recover  possession  thereot  by  ejectment.    Since  the 
statute  of  Merton,  the  widow  might  also  have  judgment  for 
damages,  and  then  the  writs  of  seisin  and  of  enquiry  of  dam- 
ages were  usually  blended  together  in  one  writ.     Where  an 
excessive  assignment  was  made  by  the  sheriff,  the  heir  might 
have  a  scire  facias  to  obtain  an  assignment  de  novo.  Siovgh- 
ton  V.  Leigh,  I  Taun.  412.    According  to  the  opinions  of 
some,  he  might  have  error,  because  of  this  appearing  on  the 
inquisition;  while  others  have  thought  error  would  not  lie, 
but  a  writ  of  admeasurement  of  dower,  because  the  judg- 
ment and  the  award  of  execution  were  good — Styles  276 — 
Palmer  266.    Nay,  Courts  of  Equity  have  entertained  bills 
to  be  relieved  against  such  assignments  upon  allegations  of 
fraud  and  partiality — Hoh/  v.  fibfiy,  1  Ves.  218.     Sneyd  v. 
Sneyd,  I  Atk.  442.    Qur  act  of  Assembly,  (see  I  Rev.  StaU 
ch.  121,  seel,)  regulating  the  mode  of  proceeding,  directs 
a  petition  to  be  filed,  setting  forth  the  widow's  claim  to  dows- 
er, specifying  the  lands  whereof  her  husband  died  seised,  and 
praying  that  her  dower  may  be  allotted;  and  enacts  that 
thereupon  the  Court  shall  issue  their  writ  commanding  the 
sheriff  to  summon  twelve  freeholders,  who  shall  allot  and 
set  off  to  her  one  third  part  of  the  lands  of  which  her  hus- 
band died  seised,   and  put  her  in  possession  of  the  same, 
which  possession  shall  vest  in  her  an  estate  for  her  natural 
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life  ia  the  third  part  aforesaid.    The  act  is  entirely  silent  as  Dec.  1830 
to  any  farther  proceedings  upon  the  return  of  the  inquisition  — -■;       " 
or  report  of  the  jury.    In  a  proceeding  by  petition  under  this       ^^ 
act,  as  in  a  writ  of  dower  at  common  law,  the  suit  for  dower  Cawihorn 
is  at  an  end  by  the  judgment  of  the  Court  awarding  dower. 
This  is  the  only  judgment  to  be  rendered  in  that  suit — any 
proceeding  to  set  aside  the  inquisition  taken  under  our  act  of 
Assembly — like  the  scire  facias — or  writ  of  error — or  writ 
of  admeasurement — or  bill  in  Equity  used  to  set  aside  the 
sheriff's  assignment  in  England — ^is  in  the  nature  of  a  new 
suit.    Our  act  has  not  indicated  the  remedy  for  an  illegal  or 
excessive  allotment  of  dower — but  the  usages  of  our  Courts 
have  defined  it.    In  Eagles  t.  Eagles,  2  Hay.  181,  it  was 
decided,  that  when  the  report  of  the  jury  is  returned,  excep- 
tions may  be  thereunto  taken,  and  the  Court  will  set  aside 
the  allotment  and  order  a  new  allotment,  if  sufficient  cause 
be  shewn.    This  practice  has  been  extensively  followed 
since,  and  must  now  be  regarded  as  firmly  fixed. 

The  appeal  tak^n  from  the  County  Court,  is  not  therefore, 
as  it  seems  to  us,  an  appeal  from  the  judgment  in  the  suit 'for 
dower,  but  merely  from  the  decision  made  upon  the  motion 
or  application  of  Cawthorn,  who  had  been  one  of  the  de- 
fendants in  that  suit  to  set  aside  the  inquisition  or  report  of 
the  jury  returned  therein,  by  which  he  alleged  himself  to 
be  aggrieved.  We  can  see  no  sufficient  reason  why  any  one 
aggrieved  by  the  report  of  the  jury  may  not  be  received  to 
make  this  application,  and  when  it  is  his  application  only,  he 
alone  can  regularly  appeal  from  the  decision  upon  it.  The 
appeal  does  not  disturb  the  judgment  that  the  widow  recov- 
er her  dower — nor  vacate  any  thing  that  has  been  done  in 
execution  of  that  judgment.  The  appeal  carries  up  the  pro- 
ceeding instituted  for  setting  aside  the  inquisition — but  it 
leaves  the  inquisition  in  full  force,  until  the  judment  of  the 
appellate  court  shall  pass  upon  it. 

Upon  the  main  question  involved  in  this  controversy,  the 
court  feels  no  difficulty.  In  its  opinion,  the  inquisition  of 
the  jury  cannot  stand.  The  dower  of  a  widow,*  of  common 
right,  never  did  extend  to  more  than  a  third  part  of  the  lands 
and  tenements  of  her  husband— and  our  Statutes  have  not 
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Dec.  I839directi7  or  indirectly,  in  any  case,  enlarged  the  right  so  as  to 

g  .         comprehend  more  than  a  third.    They  declare  that  she  shall 

T.       be  entitled  to  dower  in  the  following  manner,  "to  wit,  one 

Cawthoxn  third  part  of  all  the  lands  &c.  of  which  her  husband  died 
seised  or  possessed."  The  writ  to  be  awarded,  is  to  allot  to 
her  "  one  third  part  of  the  lands  &^..,"  and  the  estate  vested 
by  the  execution  of  the  writ,  is  declared  to  be  an  ''  estate  for 
the  term  of  her  life  in  the  third  part  of  her  husband's  lands 
&c."  Very  plain  and  unequivocal  language  must  be  found 
to  warrant  the  supposed  exception  that  where  the  whole  of 
the  husband's  real  estate  is  necessary  for  the  decent  subsist- 
ence of  the  widow,  then  the  whole  may  be  allotted.  To  our 
apprehension,  there  is  no  language  in  the  statute  which  jus- 
tifies such  an  exception.  At  common  law,  the  heir  was  not 
compellable  to  assign  to  the  widow  for  her  dower,  the  man' 
sion  house  or  any  part  thereof,  but  he  might  assjigo  her  dow- 
er in  other  lands,  in  allowance  of  the  capital  messuage.  But 
if  there  were  not  any  other  lands  of  which  she  was  dowable, 
and  the  heir  assigned  unto  her  a  chamber  in  the  capital  mes- 
suage in  the  name  of  dower,  and  she  agreed  thereto,  it  was 
a  good  assignment.  But  she  was  not  compellable  to  take  the 
same,  because  it  may  be  but  trouble  and  vexation  in  a  wo- 
man to  have  a  chamber  within  the  house  of  another  man. 
See  Perkins,  sect.  406.  Our  act  of  1784,  1  Rev.  Stat.  ch. 
121,  sec.  1,  intended  to  give  the  widow  the  right  to  require, 
where  it  might  be  done  consistently  with  the  rights  of  the 
heirs,  that  the  capital  messuage  should  be  assigned  in  part  of 
her  dower.  Accordingly,  after  enacting  that  she  shall  have 
a  third — it  proceeds  to  state  that  in  that  third  shall  be  com- 
prehended the  mansion  house  and  offices — or,  if  the  whole 
cannot  be  so  taken  in,  without  injustice  Co  the  children,  then 
such  part  or  portion  thereof  only,  as  may  be  sufficient  to  af- 
ford her  a  decent  residence.  The  mansion  house — or  a  part 
of  the  mansion  house — ^is  not  to  be  allotted  in  addition  to 
her  third — but  in  part  of  her  third.  Her  claim  is  to  a  third 
only  of  her  husband's  real  estate,  in  the  assignment  of 
that  third,  if  she  wishes  it,  the  mansion  house,  or  so  much 
thereof  as  is  suitable,  shall  be  included — but  she  cannot  have 
more  than  a  third.  ' 
The  particular  circumstances  set  forth  in  the  case,  as  in- 
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fluencing  the  judgment  of  the  Soperior  Court,  would  be  en-  ^^'  ^839 
titled  to  great  weight,  if  this  were  a  matter  of  discretion* —    «  . 
But  it  is  not.    An  inquisition  allotting  the  whole  of  a  man*s       t. 
lands  under  a  writ  to  set  off  one  third  part  thereof,  is,  in  our  ^»^*ljo'» 
judgment,' directly  against  law,  and  must  be  set  aside. 

It  is  the  opinion  of  this  Court,  that  the  judgment  render- 
ed in  the  Superior  Court  is  erroneous,  and  must  be^  reversed — 
and  that  the  exception  taken  by  the  defendant  to  the  assign- 
ment of  dower  which  was  returned  to  the  County  Court,  is, 
in  law,  si;f&cient  to  set  aside  the  same.  This  decision  will 
be  certified  to  the  Superior  Court,  with  directions  to  conform 
their  judgment  thereto,  and  to  issue  their  writ  to  the  County 
Court,  to  set  aside  the  said  assignment.  The  petitioner  may 
then  proceed  to  have  a  new  assignment  in  the  County  Court 
according  to  law.    . 

Per  Curiam.  Judgment  jreversed. 


ELISHA  WHARTON  vs.  WILLIAM  WOODBURN. 

A  responsibility  incarred  opon  a  request  maJe  by  one  professedly  in  be- 
half of  himself  and  his  copartner,  in  relation  to  their  comnion  busi- 
ness— but,  in  Iruthj  for  his  individual  benefit,  is,  in  law,  incurred  at 
the  request  of  both.  Hence,  where  a  person  became  surety  to  a  bond, 
given  to  secure  money  borrowed  by  one  partner  professedly  for  the 
firm,  and  so  undcrsiood  by  the  lender  and  the  surety,  but,  in  truth,  for 
the  individual  use  of  the  borrower,  it  was  held,  that  though  the  credit- 
or could  not  recover  the  money  from  the  firm,  for  want  of  authority  in 
the  partner  to  bind  the  firm  by  deed,  yet  the  surety  upon  paying  the 
bond  even  yoluntarily  and  without  suit,  might  recover  the  amount 
from  the  firm. 

This  was  an  action  of  Assumpsit,  brought  to  recover  from 
the  defendant,  the  survivor  of  Watson  W.  Woodbum  and 
William  Woodbum,  a  sum  of  money,  paid  and  expended  by 
the  plaintiff  to  their  use,  and  at  their  instance  and  request. 
It  appeared  in  evidence  on  the  trial,  at  Guilford,  on  the  last 
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Dec.  1839  circuit,  before  his  honor  Judge  Bailey,  that  Watson  W. 
"ZuT,     Woodburn,  on  the  1st  of  March,  1833,  had  borrowed  from 

Wharton  „         «  ,  '  ' 

y,  Peter  Summers  a  sum  of  money,  and  to  secure  the  payment 
Woodburn  of  it,  had  executed  a  bond  in  the  name  of  Watson  W.  Wood- 
burn  &  Co.;  that  the  plaintiff  had  executed  the  same  as  a 
surety;  and  that  the  money  not  being  paid  by  the  principal 
or  principals,  when  it  became  due,  the  plaintiff  had  paid  it  as 
surety.  The  plaintiff  alleged  that  at  the  time  of  this  trans- 
action, Watson  and  W^illiam  Woodburn,  who  were  brothers, 
were  co-partners  in  trade;  that  the  money  was  borrowed  in 
the  name  of  both,  and  for  the  benefit  pf  both;  aiid  that  the 
plaintiff  became  liable  as  surety,  at  the  request  of  both.  On 
the  part  of  the  defendant  it  was  insisted,  that  at  the  time  of 
the  loan,  Watson  and  William  were  not  partners  in  trade, 
although  they  shortly  afterwards  became  partners  under  the 
firm  and  style  of  William  Woodburn  ^  Co.]  moreover, 
that  if  they  were  then  partners,  the  money  was  borrowed  by 
Watson,  to  raise  his  part  of  the  capital  stock  of  the  firm;  and 
that  the  plaintiff  became  surety  in  the  bond  for  him,  and  at 
his  request  only.  The  only  evidence  necessary  to  be  stated 
was  that  of  Ludwick  Summers,  who  deposed  that  bis  father, 
Peter  Summers,  loaned  to  Watson  W.  Woodburn  one  thou- 
sand dollars,  on  the  1st  of  March,  1833,  and  at  the  same  time 
received  from  the  said  Watson  therefor,  a  bond  signed  by 
him  in  the  name  of  Watson  W.  Woodburn  &,  Co.,  and  also 
by  the  plaintiff  as  surety;  that  Watson  said  that,  he  and  bis 
brother  were  going  into  partnership;  and  that  he  wanted  the 
money  for  the  defendant,  William,  to  take  with  him  to  the 
North,  to  purchase  goods,  for  that  he,  the  said  William,  in- 
tended to  start  next  morning  in  the  stage.  This  witness 
stated  further,  that  in  1837  he  had  a  conversation  with  the 
defendant,  who  said  the  bond  was  not  signed  as  he  thought, 
or  as  the  witness  told  him  it  was;  that  he  had  received  the 
money,  hinthat  it  was  Watson's  part  of  the*stock.  This 
witness  also  proved  the  payment  of  the  money  hy  the  plain- 
tiff to  the  executors  of  Peter  Summers,  in  May,  1838,  before 
the  commenceinent  of  the  suit;  and  that  the  said  payment 
was  made  voluntarily,  or  without  compulsion  or  request. 

His  Honor  left  it  to  the  jury,  as  a  question  of  fact,  whether, 
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at  the  time  of  the.  transaction,  an  actual  partnership  existed  I>^- 1839 
between  the  brothers;  and  instructed  them  that  if  it  did  not,  ^.   "T 
they  must  find  a  verdict  ior  the  defendant.    The  jury  were       v. 
also  instructed,  that  if  the  co-partnership  did  then  actually  Woodbum 
exist,  but  the  money  was  borrowed  for  Watson  only,  and  that 
was  known,  the  plaintiff  could  not  recover.    But  that  if  the 
partnership  then  existed,  and  it  was  borrowed  professedly  for 
the  firm,  and  was  so  understood  by  the  lender  and  the  sure- 
ty— then  the  plaintiff  might  recover,  notwithstanding  it  was 
in  fact  desired  to  make  up  Watson's  part  of  the  capital.  The 
jury  returned  a  verdict  for  the  plaintifi^  and  the  defendant 
moved  for  a  new  trial  for  error  in  the  latter  part  of  the  charge; 
which  being  refused  and  judgment  given,  he  appealed. 

Mendenhall  for  the  defendant. 
/.  T.  Morehead  ior  the  plaintiff. 

Gaston,  Judge,  after  stating  the  case,  proceeded  as  follows: 
We  understand  the  general  rule  of  law  to  be  that  where  a 
parnership  is  formed,  each  partner  is  the  accredited  agent  of  ^^^j^     ^ 
the  rest — whether  they  be  active,  nominal  or  dormant;  and  one  partner 
has  authority  as  such,  to  bind  them  either  by  simple  con- hirTOpapi- 
tracts  respecting  the  business  of  the  firm,  or  by  negotiable  J5j®^''^][^** 
instruments  circulated  in  its  behalf  to  any  person  dealing  effecied  in 
bona  fide.    But  it  is  also  the  law,  that  one  partner  cannpt  bind  thefim*  ^ 
his  co-partners  by  deed,  unless  he  have  express  authority  by  J"|g*^^* 
deed  for  that  purpose.    The  bond  therefore  to  Summers,  pres.  au- 
was  not  in  law  the  bond  of  both  the  Woodburns:  and  upon  dwd  }or^ 
it.  Summers  could  enforce  payment  only  from  Watson  Wood-  j!l,*i,^y^'i,j 
burn.    In  Equity,  however,  we  apprehend  that  if  it  were  eqnigr,  if  it 
shewn  that  the  contract  for  the  loan  was  made  in  behalf  of  shewn  that 
both  the  partners,  and  that  the  security  was  by  the  contract  ^m  *in\e. 
intended  to  be  one  binding  both  the  partners,  but  through  |»«'f  of*>oti» 
mistake,  had  been  so  executed  as  to  bind  one  only.  Summers  ners,  and 
might  have  had  relief  against  both.    As  the  bond  howevei  curity  taT 
was  in  law,  the  obligation  of  the  partner  only  who  executed  \l^^\  ^ 
it,  if  nothing  else  appeared  in  this  case  then  that  the  plaintiff  tended  fo  be 
executed  it  as  surety,  the  only  inference  that  could  be  right- both  the  **** 
fully  drawn  therefrom  would  be,  that  he  was  the  surety  of  JJ^f  JJ["j,^ 
the  principal  in  the  bond.  miiuke 
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Dec.  !FW  Bat  it  is  to  be  recollected,  thatthe  contract  between  the  prin- 
Wharton  ^'P*^  *^^  surety — ^thoii^h  it  may  be  inferred  from  the  natdre  of 
V.  the  security  given  to  the  creditor — is  not  contained  therein, 
Woodbern  uq^  evidenced  thereby;  but  is  a  collateral  contract — usually 
had  been  a  parol  onc,  which  may  therefore  be  shewn  by  any  compe* 
M  to  Sind^^  ^^^  ^^^  satisfactory  evidence.  For  instance,  it  could  not  be 
one  oniv,  u  denied  but  that  if  the  plaintiff  had,  at  the  request  of  both  the 
the  creditor  Woodbums,  borrowcd  money  in  his  own  name  and  on  his 
rdief  V'^  8<>lc  responsibility,  he  could  have  regarded  them  as  his  princi- 
gainst  boib.p^3^  although  neither  of  them  was  bound  to  the  lender.  And 
The  coo«  we  understand  that  in  this  case,  it  is  not  denied  by  the  de- 
tween  prin- foudant's  counscl,  that  if  the  money  had  been  borrowed  for, 
surety*—  ^^^  received  by,  both  the  Woodburns,  the  plaintiff— notwith- 
thoagh  it  standing  the  insufficiency  of  the  bond  to  bind  the  Woodburns 
ferred^om  to  Summcrs — could  hold  them  both  as  bis  principals.  His 
of*th*e  ftecu-  engagement  having  been  entered  into  at  their  request,  they 
ritj  given  would  be  bouud  to  indemnify  him  from  loss  thereby  sustain- 
itor— i^  not  ed.  The  question  then  seems  narrowed  to  this — whether  a 
Jj^"'.";'"*'^^^.  responsibility  incurred  upon  a  request  made  by  one  profess- 
cvidenoid  edly  iu  behalf  of  himself  and  partners,  in  relation  to  their 
bnt  is  a*eoi.  commou  business-^-but  in  truth  for  his  individual  benefit,  is 
tnict—usa-'  iti  law,  incurred  at  the  request  of  both.  We  think  it  is.  If 
*[|y*J*.|2j  one  of  two  partners  purchase  goods  ostensibly  for  the  past- 
may  there-  ncrsbip  concem,  but  in  truth  for  himself,  the  firm  is  bound  by 
^?wn  by  his  act — he  is  the  agent  of  the  firm  in  relation  to  its  business; 
•^^^  ®^*JP^  and  third  persons  contracting  with  him  as  that  agent,  con- 
sRiiihictory  tract  with  the  firm — so  if  he  borrow  money  for  the  firm,  but 
misapply  it,  the  firm  is  bound.  When  c;'edit  is  advanced  at 
tw»"mirf-  ^^^  request  of  such  agent,  in  behalf  of  the  alleged  business 
iieri  pur-  of  the  Copartnership,  it  would  seem  that  the  contract  there- 
ostenmbiy  for  is  as  much  made  with  the  concern  as  when  goods  are 
Mreship***^"  purchased  or  money  lent.  It  is  also  insisted  that  there  was 
conwrn,  hq  evideucc  in  the  case  justifying  the  instruction  complained 
for  himself;  of.  The  evidcuce  is  certainly  not  very  full  or  definite, 
roonev'tor  ^®»  however,  havc  not  the  right  to  set  aside  a  verdict  be- 
the  firm,     cnusc  it  is  uot  Upheld  by  the  weight  of  testiraonv;  and  we 

but   misap-  "^  '  m.  i-  w      ■» 

niT  it,  the  cauuot  say  there  was  no  evidence.    The  testimony  of  Lud- 

bottod!       w'^l^  Summers  would  seem  to  shejv,  that  Watson  Woodburn 

alleged  that  his  negotiation  was  for  the  firm;  and  we  think 

that  the  jury  was  well  warranted  in  understanding  him  to 
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represent  that  the  partnership  had  been  then  formed,  al-  Dec.  1839 
though  the  business  under  it  was  not  to  commence  until  his  „„  _ 

^  WhartoQ 

brother's  return.  The'execution  of  the  note  in  the  name  of  y. 
Watson  Woodburn  &  Co.,  after  this  representation,  was  still  ^<xxi*>«™ 
holding  out  the  profession  that  he  was  negotiating  not  for 
himself  only,  but  for  himself  and  a  partner.  And  this  view 
of  the  case  may  have  been  strengthened  by  the  remarks  of 
the  defendant,  which  we  understand  to  have  been  made  itf* 
terhe  had  resolved  to  contest  his  liability  to  Summers — "that 
the  bond  had  not  been  signed  as  he  thought,  or  as  the  wit- 
ness told  him  it  was,  that  he  had  received  the  money,  but 
that  it  was  Watson's  part  of  the  stock."  It  is  possible,  in- 
deed, that  the  jury  might  have  regarded  the  latter  part  of  this 
observation  as  an  excuse  for  refusing  to  pay  a  partnership 
debt,  after  he  had  ascertained  that  he  could  set  up  a  legal  ob- 
jection to  the  note. 

As  we  do  not  see  any  error  of  law  in  the  record,  we  can- 
not reverse  the  judgments    Let  it  be  affirmed. 

Per  Curiam.  Judgment  affirmed^ 


41 
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Dec.  1839  THOMAS  JOYNER,  Ex'r.  of  BRITTON  JOHNSON  w.  DREW- 
RY  VINCENT. 

An  instrumAnt  in  the  form  of  a  bill  from  A  to  B,  for  a  female  slare,  with 
this  proviso,  *»  provided  if  the  said  A  should  well  and  truly  pay  unto 
ihe  said  B,  the  above  sum  herein  mentioned,  before  his  death,  then  the 
above  obligation  to  be  void — only  Jibe  increase,  if  any,  to  remain  the 
property  of  B,*'  is  a  mortgage  to  secure  the  re-payment  of  the  sum  ad- 
vanced and  mentioned  in  the  instrument;  and  if  the  mortgagor  remain 
in  the  possession  of  the  slave  and  her  increase  during  his  life,  and  die, 
leaving  the  money  unpaid,  the  mortgagee  or  his  personal  representa- 
tives, may  at  law  recover  the  slaves  of  the  personal  representatives  of 
the  mortgagor. 

If,  upon  a  mortgage  of  a  slave,  it  is  agreed  that  the  mortgagee  shall  hsTe 
the  use  of  the  slave  in  lieu  of  interest  on  the  money  advanced,  it  will 
not  be  usurious  if  that  use  does  not  exceed  the  legal  rate  of  interest  on 
the  debt. 

If,  in  a  mortgage  deed  for  a  female  slave,  it  is  provided  that  the  mortga- 
gee shall  have  the  increase  cf  the  slave,  the  transaction  will  not  be  u- 
surious,  though  the  increase  exceed  in  value  the  legal  rate  of  interest 
on  the  sum  advanced,  if  the  increase  were  not  to  vest  in  the  mortgagee 
by  reason  or  on  account  of  tlie  loan  and  forbearance,  but  were  to  be- 
come his  in  a  different  character,  namely,  as  the  donee  of  such  in- 
crease; and  parol  evidence  is  admissible  to  prove  the  intended  gift,  for 
the  purpose  of  repelling  the  imputation  of  a  corrupt  design  to  reserve 
usurious  interest,  whether  it  would  be  admissible  or  not  to  conTert  the 
apparent  mortgage  of  the  increase  into  a  gift  of  them  to  the  mortgagee 
of  the  mother. 

A  mortgagee  is  not,  under  any  circumstances,  as  between  him  and  the 
mortgagor,  obliged  to  take  possession  of  the  mortgaged  property  before 
a  forfeiture;  and  until  a  forfeiture  by  the  non-payment  of  the  money, 
the  possession  of  the  mortgagor  cannot  be  adverse  to  the  mortgagee, 
so  as  to  create  a  bar  by  the  statute  of  limitations. 

This  was  an  action  of  Detinue,  to  recover  a  negro  slave 
named  Aggy,  and  other  slaves,  the  issue  of  Aggy,  tried  at 
Northampton,  on  the  last  circuit,  before  his  honor  Judge 
Saunders. 

On  the  trial,  the  plaintiff  produced  and  gave  in  evidence 
a  deed  from  one  Robert  Johnson  to  his  testator,  for  the  negro 
Agg  or  Aggy,  dated  9th  of  December,  1813.  This  deed  was 
in  the  usual  form  of  a  bill  of  sale  for  slaves,  expressed  to  be 
made  in  consideration  of  the  sum  of  $150  paid  by  the  purcha- 
ser to  the  seller,  but  with  the  following  proviso:  <<  Provided, 
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nevertheless,  if  the  said  Robert  Johnson  should  \re!l  and  tru-  Dec.  1839 
ly  pay  nnto  the  said  Britton  the  above  suta  herein  mention- ""T 
ed,  before  his  death,  then  the  above  obligation  to  be  void,  on-  v. 
]y  the  increase,  if  any,  to  remain  the  property  of  Britton  Vincent. 
Johnson."  The  plaintiff  then  proved  the  other  slaves  to  be 
the  issue  of  Aggy,  and  shewed  a  demand  before  the  action 
brought,  made  of  the  defendant,  and  a  refusal  by  him  to  sur- 
render the  slaves.  He  then  called  as  a  witness  one  William 
Nelson,  who  deposed  that  the  negro  Aggy  went  into  the  pos< 
session  of  Britton  Johnson  upon  the  execution  of  the  deed, 
and  remained  there  for  about  eighteen  months  or  two  years, 
when  she  had  a  child  named  Jacob,  and  shortly  afterwards 
ran  away,  leaving  the  child  with  Britton  Johnson;  that  she 
went  to  the  house  of  Robert  Johnson,  and  soon  after  Britton 
applied  to  the  witness  to  go  with  him  to  see  Robert  on  the 
matter;  that  he  went,  and  Britton  asked  Robert  why  he  did 
not  send  the  girl  home?  to  which  he  replied  that  the  girl  com- 
plained of  Britton's  wife;  that  she  was  a  good  girl  whom  he 
had  raised  and  had  never  struck  a  blow;  and  he  disliked  to 
force  her  back.  Britton  said  he  had  one  little  child  now  to 
raise  by  hand;  if  Robert  kept  the  woman  and  left  him  all  the 
children  to  raise  which  she  might  have,  it  would  be  very 
hard  on  him,  as  he  was  to  have  no  interest  for  the  $150,  but 
the  use  of  Aggy  instead;  and  desired  him  to  give  him  a  note 
for  the  money.  Robert  replied  that  he  had  given  Jesse  John- 
son (who  was  a  step-son  of  his)  some  negroes,  and  he  wish- 
ed to  do  as  much  for  Britton,  (who  was  his  nephew — the  said 
Robert  being  childless,)  and  therefore  he  had  given  him  the 
issue  which  Aggy  might  have;  that  he  would  not  give  Brit- 
ton a  note;  but  in  order  that  he  might  not  complain  of  hav- 
ing to  raise  the  little  negroes,  if  Britton  would  consent  to  let 
Aggy  remain  with  him,  he  would  himself  raise  and  take  care 
of  all  the  children  she  might  have,  for  Britton^  as  long  as  he 
lived,  without  any  trouble  or  expense  to  Britton,  so  that  Brit- 
ton would  have  them  at  his  death.  Britton  said  he  was  afraid 
to  leave  them  so  long,  lest  the  right  to  them  under  the  deed 
should  not  be  good.  To  this  Robert  replied,  that  old  Mr. 
Moyt,  who  drew  the  deed,  understood  it  as  well  as  a  lawyer; 
and  proposed  that  Britton,  Jesse  and  the  witness  should  go 
to  Mr.  Burges,  (a  gentleman  of  the  bar,)  submit  the  deed  to 
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Dee.  1839  hiai,  state  what  they  desired  to  do,  and  obtain  bis  opinion;  if 
""^j  he  thought  the  present  instrument  sufficient,  the  negroes  to  re- 

T.  main;  otherwise  another  instrument  to  be  drawn,  in  order  to 
Vinoent.  assure  the  negroes  to  Britton.  To  this  Britton  assented;  and 
Mr.  Burges  was  accordingly  consulted,  and  gave  his  opinion 
that  the  deed  was  good,  and  that  Britton  might  safely  leave 
the  negroes  with  Robert  to  bring  up  the  young  children,  as 
had  been  proposed.  This  opinion  was  made  known  to  Rob- 
ert, and  all  the  negroes  sued  for  remained  with  him  till  his 
death  in  June,  1836,  when  the  defendant  took  possession  of 
them  as  his  administrator.  The  boy  Jacob,  the  first  child  of 
Aggy,  was  kept  by  Britton  Johnson  till  his  death,  in  Decem- 
ber, 1837.  The  sum  of  $150  was  the  full  value  of  such  a 
negro  as  Aggy,  at  the  time  the  deed  was  made. 

The  defendant  called  as  a  witness  one  Mrs.  Clarke,  who 
stated  that  Britton  Johnson  said  to  her,  some  few  years  after 
the  date  of  the  deed,  that  Robert  had  paid  up  the  money,  and 
he  had  no  claim  to  the  negro  Aggy.  He  also  called  one  Jen- 
kins, who  said  that  Britton,  five  or  six  years  after  Aggy  had 
run  away,  told  him  he  had  no  claim  to  Aggy,  as  the  money 
was  paid  by  Robert  Johnson;  but  that  he  had  the  writings, 
which  he  would  never  gi^e  up,  but  would  stand  a  suit  first. 
The  defendant  also  called  one  Benthall,  who  stated  that  in  a 
conversation  between  Robert  and  Britton,  about  twenty  years 
ago,  the  former  demanded  of  the  latter  the  papers,  who  said 
he  had  them  not  with  him,  but  that  he  would  give  them  up 
another  time.  The  defendant  then  shewed  that  about  the 
year  1827,  Robert  Johnson  became  non  compos;  and  a  guar- 
dian was  appointed  for  him,  who  hired  out  the  negroes  from 
year  to  year  during  his  life — he  continuing  non  compos  to 
his  death;  and  then  called  a  witness  named  Futrill,  who  sta- 
ted that  after  Robert's  becoming  non  compos,  he  went  with 
Britton  to  Robert's  house,  when  they  found  him  calm,  as  he 
sometimes  was;  and  after  some  words  had  passed  between 
them,  Robert  demanded  of  him  the  negroes,  upon  which 
Robert  became  furious,  and  abused  and  cursed  Britton;  and 
he  shortly  after  left  the  bouse.  This  was  all  the  material  ev- 
idence given,  except  to  character. 

The  defendant's  counsel  insisted  that  the  deed  under 
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which  the  plaintiff  claimed  was  upon  its  fiice  usnrious  and  ^^'  ^^^^ 
void;  that  if  not  so  upon  its  face,  it  was  so  upon  the  fact  sta-'^T 
ted  by  William  Nelson,  that  Britton  Johnson  was  to  have  the        v 
use  of  negro  Aggy  in  lieu  of  interest,  and  was  also  to  have  Vincent, 
the  increase  of  A^gy;  Uiat  upon  the  true  construction  of  the 
instrument,  only  the  increase  which  should  be  born  to  Aggy, 
before  the  re-payment  of  the  sum  mentioned  in  the  deed  were 
to  belong  to  Britton;  that  the  evidence  shewed  that  the  mo- 
ney was  repaid  shortly  alter  the  time  mentioned  by  Nelson, 
and  before  the  birth  of  either  of  the  children  of  Aggy  sued 
for;  and  that  cousequently  the  plaintiff  could  not  recover. 
And  finally,  if  these  points  were  against  him,  that  the  bail- 
ment existing  between  Robert  and  Britton  had  been  ended, 
1st,  by  the  fact  ol  the  guardian  of  Robert  hiring  out  the 
slaves,  which  the  counsel  contended  put  an  end  to  the  bail- 
ment in  law,  and  made  the  possession  adverse;  2ndl7,  by  the 
demand  of  tlie  papers,  and  notice  to  Britton  that  he  claimed 
and  held  for  himself,  and  not  for  Britton;  and  3rdly,  by  the 
demand  stated  by  Futrill;  and  consequently  the  plaintiff  was 
barred  by  the  statute  of  limitations. 

The  plaintiff's  counsel  contended  that  there  was  no  evi- 
dence of  any  usury — for  though  an  agreement  to  let  Brit- 
ton keep  the  increase,  in  addition  to  the  use  of  the  negro 
Aggy,  would  be  evidence  of  usury,  if  allowed,  on  account 
of  a  loan  or  forbearance,  yet  here  the  increase  were  intended 
as  an  advancement  from  a  childless  uncle  to  a  nephew — 
were  a  gift;  and  therefore  it  was  no  evidence  of  usury;  and 
that  there  was  no  evidence  that  the  use  of  Aggy  was  worth 
more  than  the  interest  of  the  money— but  if  the  jury  believ- 
ed there  was  any  intention  to  take  more  than  a  lawful  rate  of 
interest,  and  there  were  a  color  to  conceal  it,  then  he  admit- 
ted the  transaction  was  usurious,  and  the  plaintiff  could  not 
recover.  Secondly,  he  insisted  that  the  true  construction  of 
the  deed  was,  that  all  the  increase  of  Aggy,  during  the  life  of 
Robert  Johnson,  should  be  the  property  of  Britton;  but  that 
if  the  construction  of  the  defendant's  counsel  were  the  true 
one,  he  denied  that  the  money  ever  had  been  paid,  and  in- 
sisted to  the  jury  that  the  evidence  to  shew  it  was  not  to  be 
relied  on.    Thirdly,  he  admitted  that  if  the  possession  had 
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Dec.  1839  become  adverse  by  a  demand  and  refusal/or  by  any  act  in- 

~  consistent  with  the  title  of  Britton,  then  the  plaintifi  was  bar- 

7.       red;  but  he  insisted  to  the  jury,  that  the  evidence  to  shew  k 

Vincent,  ^^g  qqj  (q  Jj^  trusted.  He  denied  that  in  law  the  hiring  by 
the  guardian  put  an  end  to  the  bailment,  and  of  itself  made 
the  possession  adverse;  and  insisted,  that  if  what  Futrill  stat> 
ed  actually  occurred,  it  could  not  bar,  because  Robert  was  at 
the  time  a  maniac;  and  had  neither  the  legal  nor  actual  con- 
trol of  the  negroes,  and  because  what  passed  did  not  amount 
to  a  demand  and  refusal.    And,  therefore,  he  contended  that 

.  '  the  possession  was  held  as  the  bailee  of  Britton.  of  all  the 

slaves;  that  the  plaintiff  had  a  right  to  recover  Aggy,  if  the 
money  mentioned  in  the  deed  had  not  been  repaid;  but  be 
admitted,  that  if  it  had  been  repaid,  the  plaintiff  was  not  en- 
titled to  recover  Aggy,  but  that  whether  that  was  paidor  noty 
he  had  a  right  to  recover  the  other  slaves,  her  issue. 

His  Honor  instructed  the  jury  that  if  the  deed  was  infect- 
ed with  usury,  it  was  void,  and  the  plaintiff  could  not  recov- 
er; that  a  corrupt  agreement  or  understanding  for  more  than 
the  legal  rate  of  interest,  would  vitiate  the  deed,  whatever 
the  form  in  which  it  might  be  put;  that  if  the  increase  of 
the  negro  Aggy  were  reserved  to  Britton  Johnson  in  lieu  of 
interest,  besides  the  use  of  the  negro,  it  would  be  evidence 
of  a  corrupt  a^jeement  for  usury;  but  if  the  increase  were 
really  intended  to  be  given  by  Robert  as  an  advancement  to 
his  nephew  Britton,  and  had  no  connection  with  the  loan, 
then  it  would  not  be  usurious.  Whether  allowing  the  use 
of  the  neo:ro  instead  of  interest  would  be  usurious,  would 
depend  on  the  value  of  the  use,  whether  it  exceeded  the  in- 
terest on  the  money,  of  which  no  evidence  had  been  given, 
but  of  which  the  jury  would  judge;  and  if  they  were  satis- 
fied, there  was  in  either  way  a  bargain  or  agreement  for  usu- 
rious interest,  then  they  should  find  for  the  defendant. — 
Whether  the  true  construction  of  the  deed  was,  that  all  the 
issue  of  Aggy,  during  the  life  of  Robert  Johnson,  or  only 
-  such  as  might  be  born  before  the  repayment  of  tlie  money 
mentioned  in  the  deed,  would  vest  in  Britton,  his  Honor  said 
he  would  reserve  for  further  consideration;  but  in  the  mean 
time,  that  the  jury  would  consider  the  case,  as  if  all  the  issue 
were  within  the  operation  of  the  deed;  and  he  instructed  the 
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jury,  that  if  they  were  satisfied  that  the  said  money  had  been  Dee.  1839 
paid,  they  should  find  their  verdict  for  the  defendant  asto"~T 
the  negro  Aggy,  however  tliey  might  find  in  regard  to  the       y 
other  slaves.  Vincent 

As  to  the  possession,  his  Honor  instructed  the  jury  that 
supposing  Britton  Johnson  had  title  under  his  deed,  whether 
the  plaintiff*  could  recover  or  not,  would  depend  on  whether 
Robert  held  possession  for  himself,  or  for  Britton.  If  for 
himself,  commencing  three  years  before  the  bringing  of  the^ 
action,  then  the  plaintiff  was  barred:  if  for  Britton,  during 
the  whole  time,  then  the  plaintiff  was  not  barred:  that  such 
a  possession  a^  was  mentioned  by  William  Nelson,  held  un-  • 

der  the  agreement,  and  for  the  purposes  stated  by  him,  would 
not  be  adverse  to  Britton,  but  would  be  a  possession  for  him, 
and  would  not  bar,  however\long  continued:  but  if  the  char- 
acter of  that  possession  was  changed  by  any  act  inconsistent 
with  the  purposes  for  which  he  held,  or  with  the  title  of 
Britton — or  by  a  refusal  to  deliver  upon  a  demand  made — 
or  by  notice  to  Britton  that  he  no  longer  held  for  him,  but 
for  himselt,  then  the  statute  would  immediately  apply,  and 
in  three  years  would  bar  the  right.  The  fact  of  hirmg  by 
the  guardian,  his  Honor  instructed  the  jury,  was  not  an  act 
so  inconsistent  with  the  relation  of  the  parties,  as  of  itself 
merely  to  determine  the  bailment,  and  make  the  possession 
adverse:  and  as  to  the  demand  stated  by  Futrill,  he  instruct- 
ed them,  that  although  Robert  Johnson  had  been  found  non 
compos^  and  had  a  guardian  appointed,  yet  if,  in  f^ct,  he 
knew  what  he  was  about,  and  in  answer  to  the  demand,  in- 
tended to  assert  a  title  or  possession  in  himself,  or  deny  the 
right  of  Britton,  that  would  change  the  character  of  the  pos. 
session,  and  put  the  statute  in  operation.  And  upon  the 
whole,  his  Honor  directed  the  jury  to  enquire  whether  the 
holding  which  was  first  for  Britton  had  ceased  to  be  for  him, 
and  became  a  holding  against  him;  and  to  regulate  their  de- 
cision accordingly. 

The  jury  found  for  the  plaintiff  for  all  the  negroes;  and 
a  motion  being  made  for  a  new  trial  for  misdirection,  and  es- 
pecially in  the  construction  of  the  deed,  his  Honor  said  he 
considered  it  unnecessary  to  enquire  as  to  the  propriety  of 
that  opinion,  because  the  jury,  by  finding  for  the  plaintiff  for 
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Dec.  1830  the  negro  Aggy,  under  the  instructions  given  them,  had  de- 

~  clared  that  the  money  had  not  been  paid,  and  so  the  instnic- 

V.       tion  became  immeterial:  and  the  new  trial  being  refused, 

Vincent  ^nd  judgment  given  lor  the  plaintiff,  the  defendant  appealed. 

Iredell  for  the  defendant. 

Badger  and  B.  F.  Moore  for  the  plaintiff. 

RcFPiN,  Chief  Justice.  There  is  no  legal  ground  oa 
\vhich,  as  we  conceive,  the  verdict  and  judgment  in  this  case 
can  be  disturbed.  The  action  is  between  the  personal  rep- 
re^ntatives  of  a  mortgagee  and  mortgagor,  for  a  female  slave 
and  her  issue,  born  subsequent  to  the  execution  of  the  deed, 
which  was  in  1813.  The  sum  lent  was  $150;  and  the 
clause  of  redemption  is  thus  expressed,  '<  provided,  neverthe- 
less, if  the  said  Robert  Johnson  should  pay  unto  the  said 
Britton  the  above  sum,  before  his  death,  then  the  above  obli- 
f^ation  to  be  void — only  the  increase,  if  any,  to  remain  the 
property  of  the  said  Britton  Johnson."  The  mortgagor  died 
in  1836,  and  the  other  party  in  1837,  and  the  present  action 
was  bvought  in  1S38;  and  die  jury  have  found  that  the  debt 
remains  unpaid. 

Upon  the  case  thus  stated,  the  right  of  the  plaintiff  to  re- 
cover the  slave  originally  conveyed,  depends  upon  the  plain- 
-  est  principles;  and  the  right  to  the  issue  necessarily  follows 
that  to  the  parent.  The  objections  to  the  recovery  taken  by 
the  defendant,  have  been  considered  by  us;  and  such  as  the 
jury  have  not  said  are  unfounded  in  fact,  we  deem  to  be  un- 
tenable in  law,  or  misapplied  in  this  case,  or  in  this  forum. 

The  instruction  upon  the  point  of  usury  seems  to  us  to  be 
unexceptionable.  Supposing  it  to  have  been  intended  that 
the  mortgagee  should  have  the  use  of  the  slave  pledged,  yet 
if  that  use  did  not,  in  the  opinion  of  the  jury,  exceed  in  value 
the  legal  rate  of  interest  on  the  debt,  it  is  plain  there  was  no 
usury.  So,  if  the  property  in  the  issue,  in  addition  to  the  use 
of  the  mother,  would  exceed  in  value  the  interest,  yet  that 
would  not  constitute  usury,  if  the  issue  was  not  to  vest  in  the 
mortgagee  by  reason  or  on  account  of  the  loan  and  forbear- 
ance, but  was  to  become  his  in  a  different  character,  namely, 
as  the  donee  of  such  increase.    This  is  true,  whether  the 
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intended  donation  be  effectual  in  law  or  not;  for  although  it  Dec.  1839 
may  be  void  for  want  of  some  requisite  formality  as  a. gift,  ~ 
yet  its  actual  existence,  even  in  an  informal  shape,  repels  the       y. 
imputation  of  the  corrupt  design  to  reserve  a  greater  rate  of  Vincent, 
interest  than  is  allowed  by  law;  and  without  such  motive,  u- 
sury  cannot  be  committed.     The  evidence  was  therefore 
properly  heard  and  considered  upon  this  point,  because  it  was 
a  question  of  quo  animo  the  agreement  was  thus  framed. 

There  seems,  however,  to  have  been,  upon  the  trial,  a 
vague  impression  that  the  evidence  of  this  agreement  as  to 
the  issue  was  material  to  the  plaintiff's  right  to  recover,  as 
being  substantive  evidence  of  a  distinct  title  oT  the  nephew  to 
the  issue.  Were  it  material  to  the  rights  involved  in  the 
present  suit  in  a  Court  of  Law,  it  would  be  our  duty  to  ex- 
amine that  question.  The  enquiry,  whether  tlie  evidence 
on  this  subject  establishes  in  law  a  gift  from  the  uncle  to  the 
nephew,  is  very  different  from  the  enquiry  whether  the  same 
was  competent  for  the  purpose  to  which  it  was  directly  ad- 
duced. The  distinction  is  very  apparent.  In  the  one  case, 
parol  evidence  is  received  to  establish  that  an  instrument  is 
not  infected  with  a  secret  vice  that  would  invalidate  it,  or 
that  a  corrupt  purpose,  which  might  be  inferred  from  the  in- 
strument without  explanation,  did  not  in  fact  and  truth  ex* 
ist.  The  object  of  the  proof  is,  therefore,  to  support  the  in- 
strument in  its  present  form,  as  a  valid  security  for  the  debt 
mentioned  in  it.  But  in  the  other  view,  the  parol  evidence 
is  offered  to  make  out  a  gift.  By  itself  and  independent  of 
the  deed,  it  is  clearly  inadequate.  The  question  is,  can  it  be 
received  in  aid  of  the  deed,  to  control  and  give  a  character  to 
it,  by  turning  that  into  a  deed  of  gift,  which,  notwithstanding 
the  unusual  terms  in  which  the  right  to  redeem  is  reserved, 
must,  by  itself,  be  deemed  to  be  of  that  species  of  conditional 
conveyances  called  mortgages?  This  is  a  grave  question  to 
the  rights  of  these  parties,  as  they  may  ultimately  be  settled. 
It  will  arise  when  the  present  defendant  applies  to  redeem* 
It  does  not  arise  now;  or  rather  the  rights  here  involved  can- 
not be  affected  by  it.  Our  enquiry  is  confined  to  the  point, 
in  whom  is  the  legal  title;  and  upon  that  it  is  evident  the 
plaintiff  must  succeed.    For  as  the  instrument  is  found  to  be 
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Dec.  1839  untainted  by  usury,  it  is  a  valid  subsisting  mortgage  for  (he 
~  mother,  and  of  course  carries  the  increase.   'Beyond  that, 

V.       therefore,  search  tor  a  title  to  the  plamtin  is  supererogatory. 
,  Vincenu      Jq  reference  to  the  points  on  the  statute  of  limitations,  it  is 
«  to  be  observed,  that  the  Court  is  also  relieved  from  consider- 

ing their  correctness  by  the  state  to  which  the  controversy 
is  reduced  in  the  views  already  taken  of  it.  As  the  mortga- 
gor had  his  whole  life  to  pay  the  money,  and  had  paid  no 
part  of  it  at  his  death,  the  mortgage  became  forfeited  only  on 
that  event.  We  think  that  a  mortgagee  is  not,  under  any 
circumstances,  as  between  him  and  the  mortgagor,  obliged  to 
take  possessiott  before  a  forfeiture,  and  thereby  subject  him- 
self unnecessarily  to  an  account.  Whatever  had  occurred 
before  the  day  of  payment,  our  opinion  is,  that  the  mortga- 
gee might  waive  it,  and  that  upon  the  forfeiture  oi  the  mort- 
gage by  the  non-payment  of  the  money  at  the  death  of  the 
debtor,  a  right  to  demand  the  mortgaged  property  thereby 
and  then  arose  to  the  mortgagee.  Consequently  this  action, 
which  was  brought  within  two  years  thereafter,  is  not  barred. 

Per  Curiam.  Judgment  affirmed. 


'  t 
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THE  STATE  vs.  ELISHA  KING  et  ai.  Dec.  1830 

Where  a  public  act  \^  to  be  done  by  commissioners  for  that  purpose  ap* 
pointed,  and  the  commissioners,  or  so  many  of  them  as  by  the  terms 
of  their  appointment  are  required  to  act*  do  meet  and  confer,  and  a  de- 
termination is  made  upon  the  subject  by  a  majority  of  them,  the  major- 
ily  will  conclude  the  minority,  and  their  act  will  be  the  act  of  the 
whole.  And  after  a  decision  once  made,  the  commissioners  have 
nothing  further  to  do.  They  ZTefundtu  officio,  and  cannot  afterwards 
meet  to  annul  or  vary  the  act  which  they  have  done. 

Where  certain  commissioners  appointed  to  act  on  behalf  of  the  public,  in 
making  a  purchase,  or  accepting  a  donation  of  land,  accept  a  proposi- 
tion for  a  «;ift  of  a  piece  of  land,  to  be  laid  off  in  either  of  two  ways 
at  the  option  ot  the  commissioners,  and  a  part  of  the  commissioners 
are  authorised  by  the  whole  to  lay  off  the  land  without  specifying  in 
which  way,  the  act  of  a  minority  in  laying  off  the  land,  will  not  be 
valid  without  the  assent  of  the  majority;  though,  if  the  proposition  had 
not  been  in  the  alternative,  the  act  of  laying  off  the  land,  might  have 
been  performed  by  any  one  or  more '  of  the  commissioners,  or  by  any 
agent  or  attorney— provided  that  the  act  was  done  in  conformity  to  tbo 
terms  of  the  proposition. 

A  proposition  to  give  a  certain  quantity  of  land  for  the  use  of  the  public, 
to  be  laid  off  twenty  poles  on  each  side  of  a  certain  lane,  commencing 
at  a  designated  line  and  running  thence  to  a  particular  river,  is  com- 
plied with  by  a  donation  of  land  laid  off  in  the  form  of  a  parallelo- 
gram with  the  lane  in  the  middle,  and  extending  to  the  river,  though  it 
may  not  have  the  river  for  the  whole  boundary  on  that  side. 

W^here  an  act  of  Assembly,  in  one  section,  directs  a  site  to  be  selected 
for  a  town  in  a  newly  erected  county,  and  in  a  subsequent  section  en- 
acts that  the  County  Court  of  the  county  ^^t  its  first  session*'  shall 
appoint  commissioners  to  sell  the  lots  in  said  town,  the  first  court 
which  sits  after  the  site  is  selected,  and  not  the  first  court  after  the 
enactment,  is  the  one  vested  with  authority  to  make  the  appointment; 
and  if  an  appointment  be  made  before  the  selection  of  the  site,  it  will 
be  premature  and  revocable  at  least,  if  not  absolutely  void. 

At  the  last  session  of  the  General  Assembly,  an  act  was 
passed,  by  which  the  southern  portion  of  the  county  of  Bun- 
combe was  erected  into  a  separate  and  distinct  county,  by 
,the  name  of  Henderson.  By  a  supplemental  act,  and  in  the 
llth  section  thereof,  eleven  persons  were  appointed  com- 
missioners, in  the  words  of  the  act,  « to  select  and  deterrnine 
upon  a  site  for  a  permanent  seat  of  justice  in  said  county, 
who  shall  locate  the  same  as  near  the  centre  of  said  county 
as  practicable,  taking  into  consideration  both  the  extent  of 
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Dec.  1830  territory  and  population;  and  nine  of  the  commissioncre 

gjj^g     hereby  appointed,  shall  haVe  power  to  act."    It  was  further 

Y.       enacted  ia  the  11th  section  as  follows:  <^  seven  of  the  above 

^^'^K  ®^  ^' appointed  commissioners  first  named,  shall  have  po\9er  to 
purchase  or  receive  by  donation,  for  the  use  of  the  couuty  of 
Henderson,  a  tract  of  land,  consisting  of  not  less  than  twen- 
ty-five  acres,  to  be  conveyed  to  the  chairman  of  the  County 
Court,  and  his  successors  in  office,  upon  which  a  town  shall 
be  laid  off"  to  be  called  Henderson vil  I e,  where  the  Court 
House  and  Jail  shall  be  erected,  and  where,  afte't  the  com- 
pletion of  the  Court  House,  the  courts  of  said  county  shall 
be  held,  and  the  Clerk  and  Register  shall  keep  their  offices.'' 
And  the  12th  section  directs  "  that  the  County  Court  of  Hen. 
derson,  at  its  first  session,  shall  appoint  five  commissior.ers  to 
Jay  off  the  lots  of  said  town,  who,  after  designating  such  as 
shall  be  retained  for  public  uses,  shall  expose,  after  advertise- 
ment for  thirty  days,  the  residue  to  sale  at  public  auction 
upon  a  credit  of  12  and  18  months,  and  shall  take  from  the 
purchasers  bonds  with  security,  payable  to  the  chairman  of 
the  County  Court  and  his  successors  in  office."    At  the  first 
term  of  the  County  Court  thereafter,  in  February,  1839,  the 
court  appointed  Elisha  King,  John  Davis,  Samuel  M.  Car- 
son, John  Woodfin  and  William  Deaver,  commissioners  to 
lay  off  the  lots  of  the  town,  and  to  perform  the  other  duties 
prescribed  in  the  12th  section  of  the  said  act.    At  this  time, 
the  commissioners  appointed  in  the  act,  had  not  selected  the 
site  for  the  town,  but  at  length,  on  the  27th  of  March,  1839, 
a  meeting  was  held,  at  which  ten  of  the  said  commissioners, 
including  the  seven  first  named,  were  present,  and  then  the 
following  proceedings  were  had,  as  appears  from  their  Jour- 
nal.   "  On  motion  of  Captain  Miller,  agreed  that  the  follow- 
ing sites  be  named  as  the  point;  one  near  the  road  on  Gen. 
Brittains's  and  E.  King's  land,  called  Walnut  Grove,  and  one 
on  Shaw's  Creek,  near  Hugh  Johnston's  house.    Sundry 
motions  to  add  a  third  site  being  lost,  vote  ctilled  for.    Vote 
OS  follows:  Road,  Edney,  Jones,  Allen,  Jarrett.     Johnston^s^ 
Clajton,  Hightower,  Wilson,  Miller,  Young,  Deaver.    The 
final  decision  iu  Johnston's  lane  as  follows:  he  is  to  give  as  a 
donation  20  poles  on  each  side  of  the  lane,  commencing  at  a 
straight  fence  west  oi  the  house,  and  continue  to  the  river; 
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ii  more  than  25  acres,  to  be  giyen — if  not  that  much,  to  be  Dec.  1839 
added  on  each  side  so  as  to  make  that  quantity  of  land;  or  if  «  ~ 
the  commissioDers  would  prefer  having  the  site  oorth  and  y, 
south,  will  give  25  acres  in  that  direction,  making  the  lane  Kingetal. 
the  centre.  Then  adjourned  sine  die."  Of  the  seven  first 
named  commissioners,  four,  Miller,  Wilson,  Hightower  and 
Clayton,  voted  with  the  majority;  and  three,  Edney,  Jones 
and  Allen,  voted  with  the  minority.  Immediately  after  tlie 
final  vote,  and  before  the  adjournment  of  the  Board,  Hugh 
Johnston,  whose  proposition  had  been  accepted,  was  called 
into  the  room,  and  informed  thereof.  It  was  then  proposed, 
that  the  seven  first  named  commissioners,  all  of  them  being 
then  present,  should  proceed  forthwith  to  survey  the  land, 
and  take  a  deed  therefor;  when  the  three  who  had  voted  a- 
gainst  the  site,  suggesting  that  it  was  inconvenient  for  them 
to  attend,  requested  the  other  four  to  do  it,  and  declared 
that  they  would  agree  to  what  should  be  done  by  the  four. 
In  pursuance  of  this,  these  four  went  to  the  land,  but  be- 
fore the  survey  began,  one  of  them,  Miller,  refused  to  pro- 
ceed, and  went  off.  After  his  departure,  the  remaining  three 
had  the  laad  run  off  in  an  oblong  of  26  acres,  forty  poles 
wide,  and  having  its  length  east  and  west  according  to  the 
first  or  first  part  of  the  proposition  of  Johnson;  and  took  a 
deed  from  him  to  the  Chairman  of  the  County  Court,  which 
covered  the  site  selected  by  the  Board  of  Commissioners,  and 
filed  the  same  in  the  office  of  the  Clerk  of  the  County  Court. 
On  the  21st  of  June,  it  appears  that  ten  of  the  persons  who 
had  been  appointed  commissioners  in  the  act  of  Assembly, 
met,  in  order,  as  the  journal  states,  "to  reconsider  the  vote 
theretofore  taken  as  to  the  location  of  Hendersonville."  Af- 
ter the  object  of  the  meeting  was  declared,  two,  Hightower 
and  Clayton,  desired  it  to  be  understood  that  they  did  not 
then  consider  themselves  commissioners.  A  third,  Colonel 
Chunn,  who  had  not  been  present  at  the  meeting  of  the  board 
on  the  27th  of  March,  desired  to  understand  whether  or  not 
the  site  for  the  village  had  been  located — for  if  it  had,  he 
would  not  act  as  commissioner;  but  if  not,  he  would  act. 
And  thereupon,  on  motion  of  Captain  Miller,  a  vote  was  ta- 
ken whether  or  not  the  site  had  been  located;  and  the  seven. 
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Dec.  1839  who  had  made  no  objection  to  continuing  to  act  as  coromis- 

gjjj^     sioners.  voted  that  there  bad  been  no  location.    After  this, 

V.       Woodfin  and  Deaver,  two  of  the  fire  persons  appointed  by 

King  et al.  J jjg  County  Court  commissioners  to  lay  o^and  sell  the  lots, 
being  desirous  of  executing  this,  their  supposed  duty,  requir- 
ed of  the  other  three,  the  present  defendants,  to  unite  with 
them  in  doing  so;  but  they  refused  to  comply  with  this  re- 
quest. An  alternative  mandamus  having  issued  to  the  de- 
fendants, requiring  of  them  to  lay  off  and  sell  the  said  lots, 
or  to  shew  cause  to  the  contrary;  and  they  having  made  their 
returns  thereto,  the  parties  agreed  upon  the  facts,  and  there- 
upon submitted  the  case  to  the  decision  of  his  honor  Judge 
Pearson,  on  the  last  circuit,  at  Buncombe.  He  awarded  a 
peremptory  mandamus,  and  from  this  judgment  the  defend- 
ants appealed  to  the  Supreme  Court. 

Clingman  and  Hoke  for  the  defendants. 
The  Attorney  General  for  the  State. 

Gaston,  Judge,  after  stating  the  case  as  above,  proceeded 
as  follows:  Upon  the  important  question,  whether  the  site 
for  the  seat  of  justice  has  been  definitively  fixed  by  those 
who  were  appointed  by  the  Legislature  to  select  it,  we  enter- 
tain the  same  views  which  have  been  expressed  by  his  Honor. 
Where  a  public  act  is  to  be  done  by  commissioners  for  that 
purpose  appointed,  and  the  commissioners,  or  so  many  of 
them  as  by  the  terms  of  their  appointment  are  required  to  act, 
do  meet  and  confer,  and  a  determination  is  made  upon  the 
subject  by  a  majority  of  them,  the  majority  will  conclude 
the  minority,  and  their  act  will  be  the  act  of  the  whole. 
Grendley  v.  Barker ^  1  Bos.  &  Pul.  229.  Exparte  Ro- 
gers^ 7  Cowan,  526.  The  act  of  Assembly  authorised  nine 
of  the  eleven  commissioners  to  act.  More  than  that  number 
assembled,  conferred,  and  resolved  to  fix  on  the  site  by  a  vote. 
The  voice  of  the  majority  announced  upon  that  vole,  was  the 
voice  of  the  body;  and  accordingly  the  journal;  after  record- 
ing the  vote,  pronounces  the  result  of  it  as  the  final  decision 
of  the  board.  After  this  decision,  the  board  had  nothing  else 
to  do;  it  vfd&  functus  ojicio.  It  adjourned  sine  die — and 
those  of  whom  it  had  been  composed  had  no  right  to  le-as- 
83mble  and  vote  that  they  had  not  selected  a  site. 
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Entertaining  this  opinion,  and  presuming  that  it  is  very  ]>ec.  1830 
desirable  that  this  county  contention  could  be  at  once  settled  « 
according  to  the  right  on  the  main  question,  we  feel  reluc-  y. 
tance  in  differing  from  the  Judge  on  the  question  whether  King  ®tal. 
the  seven  persons  first  named  in  the  commission,  accepted 
the  donation  for  the  use  of  the  conuty,  under  the  provisions 
of  the  11th  section.  These  persons  having  been  all  present 
when  the  final  decision  of  the  board  was  taken,  and  a  major- 
ity of  them  having  voted  in  concurrence  with  that  decision, 
we  agree  with  the  Judge  in  holding  that  they  did  resolve  to 
accept  Johnston's  proposed  donation — and  if  that  donation, 
as  proposed,  had  been  absolute  and  definite,  the  mere  act  of 
surveying  the  land  and  taking  the  deed,  might  have  been 
performed  by  any  one  or  more  of  the  commissioners,  or  by 
any  agent  or  attorney-^provided  that  these  acts  were  done 
in  conformity  to  the  terms  of  the  proposal.  The  Superior 
Court  held,  that  Johnston's  proposition  was  absolute  and  def- 
inite— to  give  25  acres,  20  poles  wide  on  each  side  of  the  lane, 
commencing  at  a  straight  fence  west  of  the  house,  and  con- 
tinue to  the  river — accompanied  with  a  declaration  that  if  the 
commissioners  preferred  that  the  length  of  the  proposed  do- 
nation should  lie  north  and  south,  instead  ot  east  and  west, 
he  would  vary  the  proposition  accordingly.  Now,  it  is  not 
improbable  that  it  was  so  understood,  and  that  the  commis- 
sioners, by  their  acceptance  of  it,  without  intimating  a  desire 
to  have  the  land  laid  ofi'in  the  form  last  suggested,  meant  to 
take  the  donation  in  the  form  first  mentioned.  But,  after 
much  reflection,  we  feel  ourselves  bound  to  pronounce,  that 
as  the  terms  of  acceptance  set  forth  the  proposition  in  exten- 
soy  as  one  in  the  alternative,  the  right  to  take  the  land,  either 
according  to  the  one  or  to  the  other  form  proposed,  is  reserv- 
ed to  those  who  are  thereafter  to  act  for  the  county — ^that  is  to 
say,  to  the  seven  commissioners.  By  the  acceptance  of 
Johnston's  proposition  by  the  full  board,  the  site  was  estab- 
lished. It  was  to  be  west  of  his  house,  adjoining  the  fence, 
and  on  both  sides  of  the  lane — ^but  according  to  our  interpre- 
tation of  that  proposition,  the  board  left  it  to  the  seven  com- 
missioners who  were  then  to  act,  to  choose  how  the  land,  the 
subject  of  the  donation,  should  be  run.    And  if  so,  without 
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Dec.  18'J9  enquiring  whether  all  of  the  persons  constituting  this  second 

^^^IJ^     commission,  should  be  actually  present  when  the  choice  was 

▼.       made,  it  is  clear  that  three  of  the  seven  could  not  make  it. 

Kingetal.  jj-jj^gy  j^^^j  reported  their  selection  to  their  associates  in  fnll 

convention,  and  these  had  sanctioned,  as  they  promised  they 
would  sanction,  what  had  been  so  done,  of  course  the  act 
would  have  become  that  of  the  whole  body.  But  nothing 
of  this  kind  appears  to  have  been  done. 

The  mandamus,  therefore,  which  has  been  ordered,  must 
be  superseded.  If  the  controversy  is  not  otherwise  adjusted, 
the  seven  commissioners  are  those  who  have  yet  to  act  upon 
this  subject — and  if  they  will  not,  it  is  upon  them  the  Court 
must  he  invited  to  act. 

We  have  considered  the  objections  which  were  taken  to 
the  form  of  laying  oflf  the  twenty-six  acres,  and  concur  in  the 
opinion  expressed  below,  that  these  are  not  well  founded. 
We  think  the  fair  interpretation  of  Johnston's  first  proposi- 
tion is,  that  the  parallelogram  should  be  forty  poles  wide, 
comprehending  the  waggon-road,  which  was  to  be  in  the 
centre  as  near  as  might  be — and  also,  that  the  parallelogram 
should  extend  so  far  as  to  reach  the  river — not  that  the  entire 
western  boundary  of  the  land  should  but  on  the  river. 

One  question  has  not  been  raised  by  the  parties,  but  onr 
attention  has  been  necessarily  called  to  it  by  the  facts  of  the 
case.  The  County  Court  appointed  commissioners  to  lay 
off  and  sell  the  lots  in  the  county  town,  before  any  such 
town  existed.  In  domg  this,  we  are  of  opinion  that  the 
Court  misconstrued  the  act  of  Assembly.  Though  the  words 
of  the  I2th  section  will  admit  of  the  interpretation  that  this 
appointment  should  be  made  at  the  first  term  after  the  enact- 
ment of  the  statute,  to  us,  it  seems  clear  that  the  Legislature 
meant  the  appointment  to  be  made  at  the  first  term  after  the 
purchase  or  donation  of  the  land  selected  for  the  town  was 
completed,  as  directed  by  the  preceding  section.  We  tegard, 
therefore,  the  appointment  made  by  the  County  Court  as  pre- 
mature— and  revocable  at  least — if  not  absolutely  void. 

The  judgment  of  the  Superior  Court  must  be  reversed. 

Feb  Curiam.  Judgment  reversed. 
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WILLIAM  M*  MONTGOMERY  et  al.  vs.  WILLIAM  B.  WYNNS*  Dec.  1839 


In  a  bequest  of  slaves  to  a  marffed  woman  for  life,  and  then  to  all  the 
children  which  she  may  have  at  the  time  of  her  death;  and  in  case 
**  any  of  them  should  die  before  marriage  or  arrival  to  full  age,"  then 
the  share  of  such  to  the  survivors  of  them;  *'  and  if  all  of  them  die 
before  marriage  or  arrival  to  lull  age,"  then  over  to  other  person^;  the 
word  '*or^^  will  be  construed  **and,**  and  the  limitation  over  will  not 
be  too  remote,  but  will  take  effect  upon  the  death  of  the  mother,  and 
of  all  her  children  under  age  and  unmarried* 

Wherever  the  statute  of  limitations  is  a  bar  to  the  recovery  of  one  of 
several  parties  plaintiffs  in  an  action  of  detinue,  it  will  operate  against 
all,  though  the  others  were  under  the  disability  of  infancy. 

The  possession  by  the  tenant  of  a  paiticular  estate  in  chattels  is  not, 
after  the  expiration  of  the  particular  estate,  necessarily  adverse  to  the 
remainderman,  but  it  may  be  so,  and  that  without  any  act  or  declara- 
tion of  his  to  that  effect;  and  therefore  it  is  proper  to  be  left  to  the 
jury  to  infer,  if  they  so  think,  from  the  circumstances  of  the  case,  that 
the  possession  of  the  particular  tenant,  after  the  expiration  of  his  es- 
tate, was  adverse  to  the  remainderman,  without  any  precise  declara- 
tion to  that  effect,  or  any  act  lor  the  special  purpose  of  making  known 
his  claim. 

This  was  an  action  of  Detinue,  for  a  slave  named  Ci- 
mon,  tried  at  Hertford,  on  the  last  circuit,  before  his  honor 
Judge  Nash. 

The  plaintififs  claimed  the  slave  in  question  under  the  fol-* 
lowing  clause  in  the  will  of  Elizabeth  Meredith: 

"  I  lend  to  my  grand-daughter^  Mary  R.  Montgomery,  wife 
of  George  W*  Montgomery,  during  her  natural  life,  my  two 
negro  girls,  Venus  and  Nancy,  and  man  Cimon;  and  upon 
her  death  I  give  the  same  to  all  the  children  which  she  may 
leave  at  the  time  of  her  death;  and  in  case  any  of  them  should 
die  before  marriage  or  arrival  to  the  age  of  twenty-one  years, 
then  his,  her  or  their  share  or  shares  to  the  survivors,  or  sur- 
vivor of  them.  And  if  all  of  them  die  before  marriage  or  ar- 
rival to  full  age,  then  to  the  children  of  my  grand-daughters, 
Elizabeth  R.  Hare,  Mary  M.  Montgomery  and  Julia  A.  Mont- 
gomery, to  be  equally  divided  per  capita.^ 

It  appeared  in  evidence  that  George  W.  Montgomery  was 
the  husband  of  Mary  R.  Montgomery,  the  grand-daughter  of 
the  testatrix,  as  stated  in  the  will;  and  that  the  slave  Cimon 

43 


528  IN  THE  SUPREME  COURT 

Dee.  1839  was  placed  in  bis  possession  by  tbe  testatrix  upon,  or  soon 
r7~  Rafter,  his  intermarriage;  that  he  continued  in  possession  of 
erjetal.  Said  slave  up  to  the  time  oi  bis  wife's  death,  which  happened 
„,  ^'  in  the  spring  of  the  year  1832;  that  the  said  Mary  R.  Mont- 
gomery left  surviving  her  by  her  said  husband,  three  chil- 
dren, all  of  whom  died  in  the  fall  of  1832,  while  infants,  and 
without  having  been  married;  that  after  the  death  of  his  said 
wife,  George  W.  Montgomery  remained  in  possession  of  tbe 
said  slave  up  to  the  time  of  the  death  of  his  last  surviving 
child,  and  continued  thereafter  in  the  undisturbed  possession 
of  said  slave,  exercising  all  the  control  usually  exercised  by 
a  master  over  his  slave,  up  to  the  time  of  the  death  of  the 
said  George,  in  the  month  of  December,  1836;  that  in  Febru- 
ary following,  one  Isaac  Pipkin  was  appointed  his  adminis- 
trator, and  took  the  said  slave  into  his  possession,  hired  him 
out  for  that  year,  and  in  the  ensuing  year  hired  him  to  the 
defendant  in  this  action.  Tbe  plaintiffs  proved  further,  by 
Lewis  M.  Cowper,  one  of  the  executors  named  in  the  will  of 
Mrs.  Meredith,  and  who  alone  qualified  thereto,  that  upon 
the  death  of  his  testatrix,  the  negro  Cimon  was  in  the  pos- 
session of  George  W.  Montgomery;  that  he,  the  executor, 
never  interfered  in  any  manner  with  his  possession,  nor  ever 
made  any  formal  assent  to  the  legacy,  having  never  said  any 
thing  in  relation  to  the  matter  up  to  the  time  of  the  death  of 
the  said  George;  that  there  was  a  sufficiency  of  assets,  with- 
out the  said  slave,  to  pay  the  debts;  and  that  a  short  time  be- 
fore the  bringin.^  of  this  action,  and  while  the  defendant  was 
in  possession  of  the  said  slave,  he,  the  witness,  was  called 
upon  by  the  Attorney  of  the  plaintiffs,  to  know  whether  he 
would  assent  to  the  legacy  to  them;  and  he  thereupon  made 
a  formal  assent.  It  was  proved  further,  that  the  present 
plaintiffs  were  the  only  children  of  Elizabeth  R.  Hare,  Mary 
M.  Montgomery  and  Julia  A.  Montgomery,  named  in  the  said 
will,  at  the  death  of  the  survivor  of  the  children  of  Mary  R. 
Montgomery,  wife  of  the  said  Geoj^e  W.  Montgomery.  It 
was  admitted  that  William  M,  Montgomery,  one  of  tbe  plain- 
tiffs, had  been  of  full  oge  more  than  three  years  before  the 
brindns:  of  this  action. 

The  defendant  objected,  1st.  That  the  plaintiffs  were  not 
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entitled  to  recover,  because  the  limitatioa  to  them  in  the  will  Dec*  I83d 
was  too  remote.  IT"' 

2ndl7.  That  the  action  should  have  been  brought  in  the  ery  et  al.* 
name  of  the  executor.  ▼• 

Srdly.  That  the  assent  to  the  legacy  of  the  plaintiffs  hav-      ^"°*' 
ing  been  made  by  the  executor  when  the  property  was  in  the 
adverse  possession  of  the  defendants,  and  not  before,  they 
could  not  sustain  their  action. 

4thly.  That  the  plaintifs  were  barred  by  the  statute  of 
limitations. 

His  Honor  instructed  the  jury,  that  the  limitation  over  to 
the  plaintiffs,  in  the  bequest  of  Mrs.  Meredith,  was  not  too  re- 
mote; that  this  was  one  of  those  cases  in  which  the  law,  to 
carry  out  the  intention  of  the  testatrix,  as  apparent  from  the 
will,  and  to  prevent  the  bounty  from  being  defeated,  would 
convert  the  w<$rd  or  into  and^  whereby  the  devise  after  a  life 
estate  would  be  to  a  life  or  lives  in  being,  and  twenty-one 
years  after,  which  in  law  is  a  good  limitation.  Upon  the 
2nd  and  3rd  points,  his  Honor  charged  the  jury  that  a  legacy 
was  an  inchoate  right,  not  perfected  at  law,  until  the  assent 
of  the  executor;  and  that  when  the  executor  did  assent,  it  re- 
lated back  to  the  death  of  the  testator;  and  that,  therefore,  the 
action  was  well  brought  by  the  plaintiffs  in  their  own  name. 
Upon  the  last  point,  he  instructed  the  jury,  that  if,  in  this 
case,  William  M.  Montgomery  was  barred  by  the  statute  of 
limitations  from  bringing  this  action,  the  statute  barred  the 
other  plaintiffs;  that  William  M.  Montgomery  was  not  bar- 
red, unless  the  possession  of  George  W.  Montgomery  was  ad- 
verse; that  George  W.  Montgomery  held  the  negro  in  ques- 
tion under  the  bequest  in  Mrs.  Meredith's  will,  by  which  a 
life  estate  was  given  to  his  wife;  and  after  her  death,  and  the 
death  of  her  children  under  age  and  unmarried,  to  the  plain- 
tiff; that  during  the  lifeM>f  his  wife,  he  held  the  negro  in  his 
own  right,  and  after  her  death,  he  held  him  for  his  children, 
under  the  devise  to  them,  as  being  their  parent  and  next 
friend;  and  after  their  death  he  would  still  continue  to  hold 
him,  under  the  devise  in  the  will,  for  the  benefit  of  the  plain- 
tiffs, until,  by  some  declaration  or  act  of  his,  he  had  signified 
his'  intention  to  hold  him  as  his  own  property,  and  adverse 
to  the  plaintiffs;  that  it  was  for  them  to  say  whether  the  de- 
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Dec.  1839  fendant  had  satisfied  them  that  George  W.  Montgomery  er- 
"j  er  had,  by  act  or  declaration,  signified  or  made  known  his  in- 

«ry  Mal.'^Gi^^oi^  to  hold  the  negro  Cimon  as  his  own  property,  and 
▼•  adverse  to  the  plaintiffs;  that  if  the  defendant  had  so  satisfied 
them,  then  the  statute  began  to  run  from  such  act  or  declara- 
tion, and  if  he  held  more  than  three  years  from  that  time, 
that  his  title  in  this  action  would  be  good,  because  it  would 
be  a  bar  to  William  M.  Montgomery;  and  in  that  case  they 
would  find  for  the  defendant;  if,  on  the  other  hand,  the  de- 
fendant had  not  so  satisfied  them,  then  the  statute  was  no 
bar,  and  they  should  find  for  the  plaintifis.  There  was  a  ver- 
dict and  judgment  for  the  plainti£&,  and  the  defendant  ap« 
pealed. 

Iredell  for  the  defendant. 

Badger  for  the  plaintiflFs.  ^ 

RuFFiN,  Chief  Justice.  The  instmction  to  the  jury  up- 
on the  statute  of  limitations,  seems  to  the  court  to  lay  down 
a  principle  that  is  not  entirely  correct.  The  possession  of 
George  W.  Montgomery  is  presumed  to  be  upon  his  own  ti- 
tle, and  for  his  own  benefit,  and  therefore,  adverse  to  the 
plaintiflfs,  as  to  the  rest  of  the  world,  unless  the  circumstance 
that  he  had  acquired  the  possession  of  the  negro  as  owner  of 
a  particular  estate,  prevents  a  possession,  continued  after  the 
expiration  of  a  particular  estate,  from  becoming  adverse  to 
the  remainderman.  The  plaintifis  cannot  treat  his  possession 
as  their  own,  upon  the  ground  that  some  of  them  were  in- 
fants; for,  with  respect  to  the  statute  of  limitations,  this  ac- 
tion is  to  be  regarded  as  if  William  Montgomery,  who  was 
of  age  more  than  three  years  before  suit  brought,  was  the 
sole  plaintifi*.  Riden  v.  Prion,  3  Murp.  577.  His  Honor, 
indeed,  placed  the  question  exclusively  on  the  fact  that  the 
plaintifis  were  remaindermen.  As  we  understand  his  lan- 
guage, he  held  that  the  possession  in  this  case,  after  the  death 
of  Mrs.  Montgomery  and  her  children,  could  not,  in  law,  be 
deemed  adverse,  upon  the  strength  of  the  possession  itself, 
and  the  notorious  exercise  of  all  ordinary  acts  of  ownership 
however  long  continued;  but  that  there  must  be  some  fur* 
ther  and  distinct  declaration,  or  act  of  the  party,  for  the  pur- 
pose of  specially  signifying  or  making  known  that  he  claim- 
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ed  the  negro  as  his  own  property,  and  held  adversely  to  the  Dee.  1839 
remaindermen.  7J 

The  rule  thus  laid  down,  would  have  an  important  influ-  ery  etal.' 
ence  on  the  riglit  to  a  most  valuable  species  of  property  a-       ▼• 
mongst  us,  and  we  are  not  prepared  to  give  our  assent  to  it.      ^^^' 
By  it,  the  owner  of  a  particular  estate  and  the  remainderman 
are  placed  upon  the  footing  of  bailee  and  bailor;  of  which, 
we  are  not  satisfied.    As  to  land,  the  particular  tenant  hold- 
ing over,  stands  perhaps  towards  the  remaindermen  as  a  ten-  ^^  **rt1eul 
ant  towards  a  landlord.    But  the  idea  of  such  a  tenancy  i«r  tenaot 
does  not  belong  to  the  ownership  of  distinct  successive  es-ver,  Manda 
tates  in  personal  chattels,  and  not  arising  out  of  any  contract  I^UJa^SJlJl® 
between  the  parties,  or  those  under  whom  they  claim.    The  "»»«  ••• 
one  is  not  obliged  to  preserve  the  iiiiterest  of  the  other.    The  wards  hu 
owner  of  the  present  interest  is  not  the  bailee  of  the  owner  ^^J^l^^^/^"^ 
of  the  future  interest;  and  there  seems  to  be  no  reason  of  of  n>cii  ten- 
policy  to  authorise  the  fictitious  creation  ol  that  relation  be-  oot  belong 
tween  them.    In  many  cases,  no  doubt,  the  jury  may  justly  JJl,},^*  °J^"" 
infer,  as  a  fact,  that  the  possession  thus  continued  is  not  ad- **'••»"«*""«• 
verse  to  the  remainderman.  *  In  the  present  case,  for  exam- tates  in  per- 
ple,  it  would  be  a  natural  inference,  that  after  the  death  of  JS"*jjnd*JJ^ 
their  mother,  the  father  retained  the  possession  for  her  chil-  ■^»«»*»j  oat 

of  any  eon- 

dren.  They  were  his  own;  were  mfants  probably,  living  tract  be- 
with  him;  and  the  limitation  over  to  them  was  in  clear  terms  ^^^^'^^ 
that  could  not  be  misapprehended  even  by  a  layman.  Be* 
sides,  the  father  had  no  shadow  of  claim  against  his  chiU 
dren.  But  none  of  those  reasons  apply  to  the  present  plain* 
tiff,  and  the  same  inference  will  not  arise  in  any  mind. — 
The  plaintiffs  are  strangers  to  G.  W.  Montgomery,  or  con- 
nected with  him  collaterately  and  remotely  only;  one  of 

them  is  of  full  age,  and  resident  probably  in  the  same  neigh- 
borhood; and  they  claim  under  a  bequest  which  is  valid  on- 
ly by  professional  construction,  and  taken  literally,  would 
render  the  limitation  to  them  void.  Is  it  not  probable  that 
G.  W.  Montgomery  did  not  know  that  "or"  could  be  read 
"and;"  and  that  therefore  he  might  suppose  the  gift  to  his 
children  to  be  in  law,  absolute?  If  he  did  so  believe,  then 
upon  the  death  of  the  children,  the  father  would  be  entitled 
as  their  next  of  kin;  and  if  he  so  claimed,  his  possession  was 
adverse.    For  adverse  possession,  consists  of  actual  posses- 
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Dec.  1839  sion,  with  an  intent  to  hold  solely  for  the  possessor  to  the 

71  erclusion  of  others.  -  No  color  of  title  is  requisite  on  which 

erj  et  al.  to  found  the  possession  of  personal  chattels;  and  with  or 

^'       without  a  good  title  the  possession  will  be  adverse,  if  the 

"  party  held  lor  himself.    But  a  colourable  title  or  a  plausible 


Adverse      claim  may  tend  to  evince  the  nature  of  the  possession:  whe- 

possesBiOD  ^  *  ^ 

oonaistt  of  thcr,  for  example,  it  be  adverse  or  subservient  to  another  ti- 
KM?oQ  ^^  tie.    If  the  principle  stated  by  his  Honor,  be  admitted  to  be 
J^UJ'i^lj^j^  generally  true,  yet  we  think  these  areplainly  grounds  in  this 
solely  for    case,  on  which  a  jury  might  find  the  possession  to  be  adverse, 
aorto  the    without  any  precise  declaration  to  that  effect,  or  an  act  for 
"^^"*^^the  special  purpose  of  making  known  his  claim.     With  what 
as  DO  col-   actual  intent  the  possession  was  kept,  was  for  the  determina- 
ii  requisite  tion  of  the  jury,  aided,  indeed,  by  legal  presumptions  to  a 
^„^jj^*°  certain  extent.    If  from  the  terms  of  the  will,  and  the  inter- 
possession   pretatiou  that  an  ordinary  man  would  put  on  it,  and  froia 
ohsiteis,      the  length  of  the  possession  by  G.  W.  Montgomery  and  his 
without  a    administrator,  after  the  death  of  his  children,  and  from  the 
Mod  title,  acts  of  Ownership,  the  jury  inferred  that  the  defendant,  and 
sion  will     those  uudcr  whom  he  claims,  in  fact,  believed  the  title  of  G. 
if  ihe^  pari  W.  Montgomery  to  be  good,  and  for  that  reason  kept  the 
lumKi^  ^"'possession,  the  jury  should  have  been  instructed  that  such 
possession  was  adverse.    We  think  those  circumstances  are 
evidence  on  which  a  jury  might  found  such  an  inference, 
without  the  declaration  required  in  the  instruction,  and  with- 
out any  farther  act  than  the  possession  and  the  exclusive 
exercise  of  dominion  over  the  negro;  and  therefore  that  the 
judgment  must  be  reversed,  and  a  venire  de  novo  awarded. 

Per  Curiam.  Judgment  reversed. 
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JAMES  J.  HOYT  at.  al.  «t.  ROBERT  RICH.  Dec.  1839 


A  grantee  may,  under  the  act  of  1798, 1  Rev.  Stat.  ch.  42,  sec.  31,  pro* 
ceed  to  vacate  a  subsequent  grant  fraudulently  obtained,  with  knowl- 
edge of  his  previous  grant,  though  the  subsequent  grant  covers  a  part 
only  of  the  land  included  in  his  grant. 

A  petition  under  the  act  of  1798,  setting  forth,  as  the  matters  constituting 
the  fraud  it  charges,  that  the  defendant,  *^  at  the  time  of  obtaining  his 
grant  well  knew,  or  had  reason  to  believe,  or  had  received  some  in- 
formation that  the  land  had  been  previously  granted,"  may  be  demur- 
red  tu  for  uncertainty;  and  if  the  defendant  do  not  demur,  but  pload  to 
the  teire  f aetata  qytery  whether  any  judgment  could  be  pronounced  for 
the  petitioner  upon  it? 

The  plaintiffs  filed  a  petition  in  the  Superior  Court  of 
Rutherford  county,  setting  forth  that  on  the  26th  of  Novem- 
ber) 1796)  two  grants  from  the  State  issued  to  Tench  Coze 
ior  lands  lying  in  said  county;  that  by  several  mesne  con- 
veyances, the  title  of  Coxe  therein  had  been  duly  conveyed  to 
the  petitioner;  and  that  subsequently  the  defendant  obtained 
a  grant  from  the  State  for  land  lying  partly  within  one,  and 
partly  within  the  other,  of  the  said  grants  to  Tench  Coxe; 
charging  that  the  grant .  to  the  defendant  was  obtained  by 
fraud,  he,  the  said  defendant,  knowing  that  the  land  thereby 
purported  to  be  granted  was  not  vacant,  but  had  been  previ- 
ously granted  as  aforesaid,  and  praying  that  a  scire  facias 
might  issue  directed  to  the  defendant,  and  requiring  of  him 
to  shew  cau^  wherefore  the  grant  so  fraudulently  obtained, 
should  not  be  vacated.  The  scire  facias  issued  according- 
ly, and  upon  the  return  thereof  the  defendant  appeared,  and 
put  in  an  answer  to  the  petition.  In  substance,  it  denied  that 
the  grants  issued  to  Coxe — and  if  they  did  issue,  that  the  ti- 
tle therein  had  been  transferred  to  the  petitioners — and  that 
at  the  time  he  obtained  his  grant,  he  knew  that  the  land  had 
been  previously  granted  to  Tench  Coxe,  or  any  other  per- 
son— and  averred  that,  in  fact,  the  land  granted  to  him  was, 
at  the  time  of  obtaining  his  grant,  vacant  and  unappropriated. 
The  ease,  as  stated  by  his  Honor  Judge  Pearson,  before 
whom  the  cause  was  heard,  does  not  shew  that  any  issues 
were  made  up  and  tried,  but  merely  that  the  Court  dismissed 
the  petition,  because,  although  it  appeared  that  a  part  of  the 
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Dec.  1839  land  comprehended  in  the  defendant's  grant  lay  within  the 
T  boundaries  of  one  of  the  grants  under  which  the  plaintiffs 
V.       derived  title,  and  apart  also  within  the  boundaries  of  the 
Rich,    other  of  these  grants,  yet  there  was  a  part  not  covered  by  ei- 
ther of  these  elder  grants,  but  which  was  in  fact  vacant  and 
unappropriated  at  the  time  when  the  defendant  obtained  his 
grant.    His  Honor  declaring  it  to  be  his  opinion  that  the  pe- 
titioners had  no  right  to  complain  as  to  that  part  of  the  de- 
fendant's grant  which  did  not  interfere  with  their  land,  and 
also  that  the  act  of  1798,  1  Rev.  St.  ch.  42,  sec.  31,  did  not 
provide  for  the  case  ot  a  junior  grant,  which  oply  in  part  in- 
terfered with  a  senior  grant,  and  as  to  another  part,  was  val- 
id, as  being  upon  vacant  and  unappropriated  land.     From 
this  judgment,  dismissing  their  petition,  the  petitioners  ap- 
pealed to  the  Supreme  Court. 

No  counsel  appeared  for  the  petitioners  in  this  Court. 
Hoke  for  the  defendant. 

Gaston,  Judge,  after  stating  the  case  as  above,  proceeded 
as  follows:    The  proceedmgs  in  this  case  have  been  so  ir- 
regular, that  we  should  probably  be  obliged  to  reverse  the 
judgment  rendered  below,  even  if  we  concurred  in  the  opin- 
ion expressed  by  the  Judge.     The  act  of  1798,  1  Rev.  Stat, 
ch.  42,  sec.  31,  which  first  authorised  a  person  claiming  ti« 
tie  under  a  grant,  and  aggrieved  by  the  issuing  of  a  subse- 
quent grant,  to  have  the  latter  vacated  upon  his  petition,  be- 
cause made  against  law  or  obtained  by  false  suggestions,  sur- 
prise or  fraud,  directs  that  a  scire  facias  shall  issue  as.  the 
leading  process;  that  the  proceedings  thereon  shall  conform 
to  the  general  rules  of  practice  in  such  cases;  and  that  if,  up- 
on verdict  or  demurrer,  the  Court  believe  that  the  grant  was 
made  against  law,  or  obtained  by  fraud,  surprise,  or  upon 
untrue  suggestions,  they  may  vacate  the  same;  and  a  copy  of 
their  judgment  shall  be  filed  in  the  Secretary's  Office.    The 
rules  of  practice  referred  to,  are  the  established  rules  of  plead- 
ing and  trial  which  obtain  at  common  law  on  a  scire  facias 
to  repeal  the  King's  letters  patent.    In  such  cases  the  scire 
facias  ordinarily  issues  out  of,  and  is  returnable  into,  the 
Court  of  the  Chancellor,  but  the  jurisdiction  exercised  there- 
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on  by  the  Chancellor,  is  a  part  of  his  common  law  jurisdic-  Dec.  1839 
tion,  and  the  pleadings  and  trials  are  according  to  the  course  IJ    ~     . 
of  the  common  law.    If  the  parties  come  to  an  issue,  the       y,     .' 
Chancellor  cannot  try  it.  According  to  the  course  of  common     R»ch. 
law  proceedings,  none  but  a  jury  can  try  disputed  facts;  and 
therefore,  in  such  a  case,  he  delivers  the  record  into  the  Court 
of  King's  Bench  for  a  trial  at  bar.    But  if  the  pleadings  ter- 
minate, in  a  demurrer,  the  Chancellor  pronounces  the  judg- 
ment of  the  law  thereon.    See  case  of  the  Prince,  8  Repts. 
1,  and'  Queen  v.  Bewdley,  1  P.  Wms.  207 — also  4  Inst.  88, 
Dyer,  197,  b.  2  Wills.  Ed.  of  Saund.  note  72,  o.    When, 
therefore,  the  Legislature  thought  proper  to  delegate  to  per- 
sons aggrieved  by  a  patent  illegally  or  fraudulently  made,  th^ 
high  prerogative  writ  of  scire  facias,  to  have  the  patent  re- 
voked and  vacated,  it  was  deemed  expedient  to  declare  that 
the  proceedings  thereon  should  be  according  to  the  ancient 
law  of  the  land — ^where  judgment  follows  upon  a  verdict  or 
demurrer.    It  has  been  since  deemed  expedient  to  enact,  that 
where  proceedings  are  to  be  instituted  on  the  part  of  the 
State,  to  vacate  a  grant,  they  shall  be  instituted  before  this 
Court,  and  shall  be  here  proceeded  on  according  to  the  course 
and  practice  in  Equity  pauses.     Act  1830,  ch.  2, 1  Rev. 
Stat.  ch.  42,  sec.  33.    It  may  become  a  question  how  this 
Court,  in  the  exerciseof  that  jurisdiction,  will  have  disputed 
facts  tried;  but  assuredly  none  of  the  provisions  of  this  act 
have  any  bearing  on  cases  instituted  by  petitions  of  individ- 
uals under  the  act  of  1798.     The  question  directly  decided 
below  has  never,  that  we  are  aware  of,  been  before  judicially 
considered.    It  is  an  important  question,  and  not  altogether 
free  fro3  difficulty.     "We  agree  with  his  Honor  in  thinking  ^h^^l^ft 
that  a  grant,  which  is  sought  to  be  vacated,  as  having  been  wught  tobe 
illegally  or  fraudulently  obtained,  must,  (at  all  events,  where  hATin^  been 
the  proceeding  is  by  scire  facias,)  be  vacated  in  toto,  or  not  fJli^"i^t-'^ 
at  all.    Jt  is  an  entire  thing — alleged  to  have  been  procured  |y  o*>to'n««j| 
by  imposition  on  the  State — in  evasion  or  violation  of  its  events 
laws.    If  these  allegations  be  properly  preferred  and  fully  pn^^in^^ 
sustained,  then  the  grant  is  in  law  ascertained  to  have  wrong- jj^jj".*^^* 
fully  issued,  and  is  to  be  vacated — and  if  they  be  not,  it  is  in  ▼aeated  in 
law  good,  and  must  stand  unrevoked.  There  can  be  no  ques-  at  ail. 

44 
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Dpc.  1839  tion,  we  think,  but  that  such  is  the  settled  law  under  the  old 
HoT  a~r  f^^'^^^^^^^  ^c*^  facias  to  repeal  the  Kiog'sletters  patent,  and 
'  V.  that  such  was  the  law  before  1830,  when  the  State  sought  by 
^^*^**-  scire  facias  to  annul  her  grants.  The  enquiry  then  resolves 
itself  into  this:  does  the  act  of  1798,  which  authorises  the  sci. 
fa,  to  be  sued  oat  on  the  petition  of  an  aggrieved  individual, 
restrict  this  remedy  to  him  who  has  a  right  to  the  whole  of 
the  land  alleged  Xo  have  been  improperly  granted,  and  who 
is  therefore  ng^grieved  to  the  full  extent  of  the  illegal  grant, 
or  concede  it  to  every  one  who  has  right  to  any  portion  of  the 
land  granted,  and  is  aggrieved  in  part  only  by  that  grant? 
It  is  possible,  perhaps  probable,  that  the  attention  of  the  Le- 
gislature, when  passing  the  act  of  1798,  was  not  distinctly 
callod  to  this  enquiry — but  however  that  may  be,  the  Court 
has  no  other  mode  of  collecting  their  will  than  by  the  lan- 
gnniifc  they  have  used,  except  that  so  far  as  that  language  is 
uml/i;:!ious,  we  may  take  into  consideration  the  mischiefs 
wliirh  may  aiteiid  the  one  or  the  other  of  the  expositions  of 
wliicli  it  is  susceptible.  Upon  the  words  of  the -act,  we 
should  find  great  difficulty  in  saying  that  there  is  room  for 
the  restricted  interpretation  which  the  act  received  below. 
There  is  no  other  designation  of  those  authorised  to  petition, 
than  by  the  words  "  any  person  or  persons  claiming  title  to 
lauds  under  a  grant  or  patent  from  the  King,  the  Lords  pro- 
prietors or  the  State  of  North  Carolina,  who  shall  consider 
himself  or  themselves  aggrieved  by  any  patent  or  grant  to  any 
other  person  against  law,  "or  obtained  by  false  suggestions, 
surprise  or  fraud."  It  has  been  settled,  that  none  but  those 
agp^rieved  by  the  patent  sought  to  be  vacated,  because  of  a 
previous  interest  in  the  subject  matter  of  that  patent,  are  en* 
titled  to  the  remedy  given  by  the  act.  The  petitioner  must 
be  in  fact  a  person  aggrieved,  and  not  an  officious  intermed- 
dler.  Crow  v.  Holland^  4  Dev.  417 — Hoyle  v,  Logan^ 
Ibid.  495 — Featherston  v.  Millsj  Ibid  596.  But  if  he  be  ag- 
grieved— if  he  ha^e  a  previous  interest  in  the  subject  matter 
of  the  new  grant — if  his  title  under  the  old  grant  may  be 
cloud^.d  thereby — he  comes  manifestly  within  the  descrip- 
tion given  by  the  act — whatever  may  be  the  extent  of  bis 
grievance.     It  is  because  the  patent  complained  of,  if  it  le- 
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maia  unrepealed,  may  do  him  injury^  that  he  has  the  right  Dec.  1S39 
to  demand  its  repeal,  if  he  can  shew  grounds  sufficient  in  law  ~  T 

to  repeal  it.     But,  we  apprehend  that  wc  should  do  violence       v. 
to  the  plainly  declared  will  of  the  Legislature,  were  we  to     R»c^. 
hold  that  he  should  not  be  permitted  to  exercise  this  right, 
unless  that  injury  were  co-extensive  with  the  whole  subject 
matter  of  the  grant.     We  must  not,  where  the  law  is  plain, 
claim  to  be  wiser  than  the  law-makers. 

But  if  the  words  were  less  explicit,  we  are  by  no  means 
certain,  that  the  inconveniences  of  the  more  obvious  con* 
struction  are  so  great  as  to  justify  a  departure  from  it.    We 
say  nothing  now  of  an  application  to  vacate  a  patent,  merely 
because  ot  irregularities  in  obtaining  it.     How  far  these  ir- 
regularities may  be  availed  of,  when  the  application  is  made 
by  an  individual  alleging  himself  to  be  aggrieved,  opens  a 
field  ior  enquiry  into  which  we  do  not  mean  to  enter.    It  is 
enough  to  say,  that  perhaps  there  are  irregularities  of  which 
the  State  may  complain,  which,  if  waived  by  her.  cannot  be 
resrarded  as  asfornevins:  any  individiitil.  and  furnishinsr  to  him 
sufficient  cause  {or  a  scire  facias.    Our  remarks  are  confin- 
ed to  the  case  before  us,  which  is  an  application  to  vacate  a 
grant,  because  of  fraud  in  obtaining  it,  with  knowled;[j:a  of  a 
previous  grant  for  the  same  land.    Now,  we  have  no  hesita- 
tion in  saying-,  that  to  support  such  an  application,  a  case  of^^  ^ 
clear  fraud  must  be  made  out.     Constructive  notice  of  the  «n  appiic»«. 
prior  grant—information  that  might  put  a  prudent  man  upon  p„""  JrV'* 
his  guard  before  he  completed  his  grant — a  suspicion  that  J^""jJ*'*° 
the  land,  or  a  part  of  it,  might  not  be  vacant  and  unappro-s'-a^-.  b^- 
priated — that  kind  of  notice  which  may  be  sufficient  in  E-tVj.u<i  it.  ob. 
quity  to  bar  the  plea  of  a  purchaser  for  valuable  considera-*^'",','jfJ^';j^ 
tion — is  not  enougfh  to  constitute  the  fraud  contemplated  l)ycji;;c .  f  a 
the  law.     We  adopt  the  language  so  far  as  it  is  applicable,  i^rmtfiM- 
which  was  used  by  a  learned  Judge  in  a  case  somewhat  a- }|,'I;,j^^'®pj^ 
nalogous,  where  a  registered,  was  sought  to  be  postponed  to  ?*  ^'f- »' 
an  unregistered  conveyance  because  of  fraud,  "wc  cannot bfrr.sde 
permit  fraud  to  prevail,  but  it  shall  only  be  in  cases  where  the  ""ncjive^"' 
notice  is  so  clearly  proved  as  to  make  it  fraudulent  in  theT^''^''."^ 

'    '  fill"  jMior 

grantee  to  take  out  a  grant  in  prejudice  to  the  known  title  of  j-p'^i-'n- 
another.  that  we  will  adjudge  the  grant  to  be  vacated," — ulanij^u 
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Dec.  1839  Wyall  V.  Burwell,  19  Ves.  439.  Where  such  a  fraud  is 
Ho  t^aT  *^^'"^''y  established,  the  grantee  has  little  cause  to  coroplaio, 
V.  '  if,  as  a  penalty  for  his  criioinal  act,  be  lose  sot  only  what  he 
^^^^'  sougfht  to  take  dishonestly  from  another,  but  that  which  he 
have  put  a  might  honestly  have  secured  to  himself,  if  he  had  confined 
Tn'S^L  his  grant  thereto, 
his  ru«rd        Perhaps,  however,  some  real  inconveniences  may  be  found 

before  be      .  .*  i      ..  •  .  >.     .  . 

completed  m  practice  to  result  from  the  construction  we  feel  ourselves 
a  w^lJicfoii  bound  to  adopt;  but  on  the  other  hand,  it  is  obvious  how 
thai  ihe  completely  the  remedy  provided  by  the  law^may  be  evaded, 
pin  of  it  if  the  other  construction  obtain.  A  fraudulent  grantee  will 
be^vaeaui  ^^^'®  himsclf  eflfcctually  therefrom,  if  he  but  take  care  that 
and  unap-    his  ffrant,  howcvcr  injurious  to  others,  shall  include  one  acre 

propriated;  o  '  •*  * 

Chat  kind  of of  vocant  land.  By  this  contrivance,  he  may  practically 
wS  may  ^\>^^  ^11  the  cuactmeuts  of  the  law  for  the  benfit  of  per- 
be  sufficieo*  sous  afifffrieved. 

m  equity  to  ^ 

bar  the  plea  We  have  entertained  serious  doubts,  whether  the  petition 
ser  for'^iul  m  this  case,  is  not  too  vague  to  warrant  any  judgment  for 
eration^**^' ^'^^  petitioner  on  ihe  scire  facias.  It  charges,  indeed,  that 
not  enough  the  defendant  procured  his  grant  by  fraud — but  in  setting 
tute^the"  forth,  as  it  was  necessary  should  be  set  forth,  the  matters 
iraucicon-  coustitutinff  the  fraud,  it  chargcs  that  the  defendant,  at  the 

tf  iiipia  ed  ®  '  ^ 

Lv  Ihe  act  time  of  obtaining  his  grant,  well  knew,  or  bad  reasons  to 
believe,  or  bad  received  some  information,  that  the  land  had 
been  previously  granted.  A  demurrer  to  the  scire  facias 
because  of  this  uncertainty  in  the  petition,  we  think,  might 
have  been  sustained.  But  as  the  defendant  did  not  demur, 
but  plead  to  the  scire  facias — for  so  we  must  understand  his 
answer — as  the  petition,  if  the  objection  had  been  taken, 
might,  and  probably  would  have  been  permitted  to  be  amend- 
ed— and  as  the  uncertainty  might  have  been  cured  by  ver- 
dict on  specific  issues,  had  not  the  Judge  dismissed  the  peti- 
tion without  a  trial — because  of  what  we  believe  an  errone- 
ous conception  of  the  law^-we  forbear  from  expressing  any 
decided  opinion  upon  that  point. 

It  is  the  judgment  of  this  Court,  that  the  judgment  of  the 
Superior  Court  be  reversed,  and  the  cause  remanded  for 
further  proceedings  therein. 

Per  Curiam.  Judgment  reversed* 
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At  a  meeting  of  the  Governor  and  Council|  held  at  the 
Executive  Office,  on  the  10th  of  Febrttaiy,  1840,  Edward 
Hall,  Esquire,  of  the  town  of  Warren  ton,  was  appointed  a 
Judge  of  the  Superior  Courts  of  Law  and  Equity  for  this 
State,  vice  Judge  Saunders,  resigned. 
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ACCORD  AND  SATISFACTION. 

See  Evidence  5. 

ACCOUNT. 

See  Justice's  Jurisdiction. 

ACTION. 

Generally,  where  matter  subsequent, 
bars  an  action,  it  consists  of  some 
act  or  agreement  on  the  part  of  the 
plaintiff  himself,  as  in  the  case  of 
a  payment  received  after  the  action 
is  commenced.  Haughlon  fy 
Booth  vs.  Leary     vol.  3.  2i5 

See  Commencement  of  Suit  —Co- 
venant 1. 

ADMISSIONS. 
See  Declarations  and  Admissions. 


AGENT. 
See  Husband  and  Wife, 

AGREEMENT. 
1.  Where  an  agreement  was  made 
between  A  and  B,  for  the  purpose 
of  settling  all  controversies  be- 
tween them,  and  in  which  they  ac- 
knowledged, among  other  things, 
that  they  were  tenants  in  common 
of  all  the  lands  which  they  had 
purchased  from  C,  a  memorandum 
€ndor8ed  on  the  agreement  by  the 
parties,  that  it  was' not  to  extend  to 
the  suit  of  D's  heirs  against  B  and 
C,  "and  A,  as  agent  or  attorney 
for  said  heirs,"  cannot  be  under- 
stood to  except  from  the  operation 
of  the  a^ement  the  acknowledg- 


ment of  the  tenancy  in  common  in 
the  said  land  between  A  and  B; 
although  the  suit  of  D's  heirs  for 
whom  A  was  agent,  was  for  the 
same  land.  Rosa  vs.  Durham 
vol.  4.  59 

Where  the  controversy  in  a  cause 
turns  upon  the  meaning  of  the  par- 
ties to  a  verbal  agreement  in  rela- 
tion to  a  matter  upon  which  there 
is  room  for  dispute,  it  is  proper 
for  the  Judge  to  leave  it  to  the  jury 
as  a  question  of  fact  to  ascertain 
what  was  the  agreement  of  the 
parties  in  relation  to  such  matter. 
hlay  vs.  Stewart    vol.  4.        160 

See   Assumpsit-^Contract. 

ALIENS. 
See  Citizens  1,  2,  3. 


AMENDMENT. 
A  conclusion  in  a  warrant  for  a  pen- 
alty, against  the  form  of  the  stat- 
ute, when  it  should  be  against  the 
form  of  the  statutes,  is  a  substan- 
tial defect,  which  is  not  cured  by 
the  verdict.  But  the  Supreme 
Court,  under  the  1st  and  10th  sec- 
tions of  the  3rd  chap,  of  the  Re- 
vised Statutes  may  amend  the  de- 
fect, as  it  does  not  change  the  is- 
sue between  the  parties,  and  is,  « 
according  to  the  right  and  justice 
of  the  matter,  found  by  the  jury. 
State  vs.  Mu8e     vol.  4.  319 

SsE  AppeaXs  7, 8— Discontinuance. 
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APPEALS.  ,    Dunns,  Mcllwaine  ^  Co.  vs.  Jones 

1.  Upon  appeals  from  interlocutory;     vol.  4.  154 

ju<lirmcni.s,  nothing  should  be  cer-e.  On  appeals  to  the  Supreme  Court, 
lihed  cxcpptiug  so  much  of  the  case      questions  of  law— except  such  as 


below  lis  is  necessary  to  present  the 
point  to  be  reviewed.  «S'mi/A  vs. 
Collier     vol  3.  G7 

2.  An  appeal  will   not  be  sustained 
where   there  is  no  judgment  be 
tween   the  parties,  nor  at  the  in- 
stance of  one  who  is  not  a  parly  to 
the  cause.     Siler  vs.  Blake  vol.  3. 

93 

9*  Where  upon  a  conviction  for  for- 
nication and  adultery,  the  defend- 
ants were  fined  severally,  and  noth- 
ing was  said  as  to  how  the  costs 
should  be  paid,  it  was  held,  that 
the  judgment  was  several  as  to  the 
costs  also,  and  that  one  might  ap- 
peal without  the  other.  Slate  vs. 
Jolly     vol.  3.  110 

4«  Appeals  in  criminal  cases  annul 
the  sentences  rendered  below,  and 
whether  the  sentences  be  approved 
or  disapptoved,  they  are  not  to  be 
affirmed  or  reversed  in  the  Su- 
preme Court;  but  the  decision  of 
that  Court  is  to  be  certified  to  the 


appear  on  the  record  strictly  so 
call  I'd — are  not  allowed  to  be  rais- 
ed in  that  court  which  were  not  be- 
fore the  court  from  which  the  ap- 
peal was  taken.  The  case  made 
by  the  Judge  below,  is  regarded  as 
nearly  as  possible,  in  the  light  of  a 
bill  of  exceptions  for  specified  er- 
rors. The  presumption  is,  that 
whatever  is  not  complained  of  was 
rightfully  done;  but  this  presump- 
tion cannot  hold  against  what  ap- 
pears. When  by  no  reasonable 
intendment,  facts  can  be  supposed 
to  have  been  shown  upon  which 
the  charge  of  the  Judge  was  given, 
and  without  which  the  charge  mis- 
directed the  jury  upon  a  question  of 
law  presented  by  the  pleadings  and 
evidence  upon  a  matter  material  to 
the  issues  which  they  had  to  try, 
an  error  is  presented  upon  a  pointy 
which,  though  not  made  in  the 
court  below,  the  Supreme  Court 
cannot  overlook.    King  vs.  Ikins^ 

,,         ,   ,  ...  vol.  4.  164 

Court  below,  with  instructions  to^.         ,        ri.-i        •       i-i 
proceed  to  judgment  and  sentence^-  ^"  ^^^^^  ^^  *^®  Superior  Court, 


thereon  agreeably  to  that  decision 
and  the  laws  of  the  State.  Slafe 
vs.  Manuel   vol.  4.  S8 

5.  In  an  action  of  assumpsit  in  the 
County  Court  against  two,  if  they 
plead  separately  **  non  assumpsit,'^ 
but  the  jury  find  a  verdict  and  as- 
sess damages  jointly  against  both, 
one  crnnot  appeal  without  the  oth- 
er, and  if  the  appeal  at  the  instance 
of  one  alone  be  carried  up  and 
placed  on   the   trial  docket  of  the 


either  allowing  or  rejecting  a  mo- 
tion for  an  amendment,  where  the 
court  has  the  power  to  amend,  is  a 
matter  of  discretion,  and  cannot  be 
appealed  from.  Jlnders  vs.  Mere- 
dith      vol.  4.  399 

8.  The  fixing  the  terms  on  which  an 
amendment  is  allowed,  is  a  matter 
of  discretion  with  the  court  which 
allows  it,  and  it  is  not  the  proper 
subject  of  appeal.  Clements  vs. 
Van  Nofdtn    vol.  4.  2S5 


Superior   Court,  and  the  plaintiff  9.  An  appeal  will  not  lie  from  a  jndg- 


oblain  an  order  at  the  first  term  to 
take  a  deposition  and  the  cause  be 
then  ccnMnned  to  the  next  term,  it 
will  at  that  term  be  dismissed,  up- 
ovl    the   motiun    uf   the  piamiill"., 


ment,  which  is,  in  its  nature,  and 
professes  to  be,  final,  when  it  ap- 
pears that  at  the  same  term  where- 
in the  judgment  purports  to  be  ren- 
dered, a  rule  was  obtained  by  the 
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Court  4— Dower  8— Justices- 
Writ  OF  Error  U 


party  cast  to  exclude/roui  the  tax- 
ed costs  certain  witness  tickets, 
which  rule  was  '*  suspended  and 

continued  over  to  the  next  term  of    ASSAULT  AND   BATTERY. 

In  an  action  for  an  assault  and  batte 


the    court  for  hearing/'     Good 
bread  vs.  fFe.'h     vol  4.  271 

10.  The  Superior  Courts  may  grant 
a  new  trial,  on  the  ground  of  ex- 
cessive damages,  but  that  is  a  mat- 
ter exclusively  within  their  juris- 
diction, and  cannot  be  revised  on 
an  appeal.  Brawn  vs*  Morris 
vol  4.  429 

11.  Upon  an  appeal  from  an  inter- 
locutory judgment  in  the  Superior 
Court,  allowed  under  the  act  of 
1831,  1  Rev.  St.  ch.  4,  sec.  23, 
the  Supreme  Court  cannot  receive 
a  suggestion  of  the  diminution  of 
the  record,  and  thereon  take  steps 


ry,  the  plaintifiT  usually,  and  as  a 
general  rule,  has  a  right  to  expect 
a  fair  compensation  in  damages  for 
the  injury  leally  sustained;  but  in 
addition  to  this,  the  jury  may  be 
sometimes  called  upon  to  give  ex- 
emplary damages  by  way  of  pun- 
ishment, when  it  appears  that  the 
defendant  was  actuated  by  malice 
and  a  total  disregard  of  the  laws, 
and  tlie  plaintifi*  was  in  no  wise  to 
blame.  Causee  vs.  Anders    vol.  4. 

246 
See  Tenant  in  Coumon  2. 

ASSIGNMENT. 


for  bringing  up  the  proofs,  or  m  The  distinction  between   an  assign- 


any  respect  altering  the  form  *in 
which  the  case  is  sent  up;  and  if 
the  Judge  of  the  Superior  Court 
send  up  points  which  he  has  deci- 
ded, without  also  sending  up  his' 
finding  of  the  facts  on  which  those 
points  arise,  or  sending  the  evi- 
dence, at  least,  on  which  he  grounds 
his  opinion,  the  Supreme  Court 
will  be  unable  to  decide  the  matter 
of  law  raised  on  the  record,  and 
consequently  cannot  take  jurisdic- 
tion of  the  case,  but  will  dismiss 
the  appeal  as  having  been  improv- 
idently  granted.  Morrison  vs.  Mc- 
Eiralh    vol.  4.  474. 

12.  If,  upon  an  appeal  by  one  alone, 
of  two  or  more  parties  to  a  judg- 
ment, in  the  County  Court,  the 
Superior  Court  proceed  in  the 
cause,  and  render  a  judgment  there- 
in agjiiust  the  appellant,  and  hej 
thereupon  appeal  to  the  Supreme 
Court,  tlie  latter  Court  will  not 
dismiss  the  appeal  for  want  of  ju- 
risdiction to  entertain  it.  Siiner 
vs.  Cawthorn    vol.  4.  501 

See  CASS  stated  for  the  Supreme 


ment  and  an  underlease,  depends 
solely  upon  the  quantity  of  inter- 
est which  passes,  and  not  upon  the 
extent  of  the  premises  transferred.* 
When  therefore  the  lessee  of  a 
house  for  seven  years  demises 
part  of  the  house  to  anoiher  for 
I  the  whole  of  his  term,  it  is  not  un- 
der lease,  but  an  assignment  joro 
\anto,  Lunsford  vs.  Alexander 
vol.  4.  41 

ASSUMPSIT. 
Where  an  agreement  in  writing  was 
made  for  the  exchange  of  slaves, 
and  one  of  the  parties  afterwards 
refused  to  complete  the  contract,  it 
was  held  that  the  latter  might  main- 
tain an  action  of  assumpsit  on  the 
special  agreement  Mobley  vs. 
Fo%selt    vol.  3.  06 

ATTACHMENT. 
See  Levy  1 — 2. 


AWARD. 

It  If  a  cause  be,  by  a  lule  of  court, 
referred  to  certain  arbitrators  or  a 
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majority  of  them,  an  award  made 
by  a  majority  of  the  referees  nam- 
ed, will  not  be  vitiated  by  other 
personi,  not  named  in  the  nile  of 
reference,  joining  in  and  signing 
the  award.  Carter  vs.  Sams  vol. 
4.  18£ 

2.  The  court  will  always  intend  ev- 
ery thing  in  favor  of  an  award,  and 
will  give  such  a  construction  to  it 
that  it  may  be  supported  if  possi- 
ble. Therefore  where  the  arbitra- 
tors to  whom  a  cause  was  referred, 
returned  an  award  stating  that  ^  we 
agree  that  E.  S.  (the  defendant) 
pay  all  cost  and  assess  the  plain- 
tiff's damage  to  one  hundred  dol- 
lars," it  will  be  intended  that  the 
defendant  is  awarded  to  pay  the 
one  hundred  dollars,  as  well  as  the 
cost  to  the  plaintiff.       Ibid.     182 

3.  An  award  is  sufficiently  certain, 
that  is  certain  to  a  common  intent; 
and  the  Court  will  not  intend  an  a- 
ward  to  be  uncertain,  but  the  un- 
certainty must  appear  on  the  face 
of  the  award,  or  by  averment. 
Hence,  an  award  made  under  a  rule 
of  reference  in  a  cause  stating  that 
the  arbitrators  **  agree  that  £.  S. 
pay  all  cost  and  assess  the  plain- 
tiff's damage  to  one  hundred  dol- 
lars" is  sufficiently  certain,  as  it 
means  that  the  defendant  is  award- 
ed to  pay  to  the  plaintiff  one  hun- 
dred dollars,  and  also  his  cost  ex- 
pended in  the  cause  referred.  I- 
bid.  182 


See  Ejectment  2. 

BAIL. 

If  two  joint  obligors  be  sued  and  one 
of  them  give  bail,  such  bail  cannot, 
upon  being  compelled  to  pay  the 
debt  by  proceedings  against  him  as 
such,  sustain  an  action  against  the 
other  obligor  foi  money  paid  to 
his  use,  there  being  no  privity  be- 
tween the  bail  of  one  obligor  and 


his  co-obligor.     Otbam  vs.  Cun- 
ningham    \o\.  4.  423 

BASTARDY. 

A  payment  to  a  mother,  made  by  the 
reputed  fathei  of  her  bastard  child, 
in  full  satisfaction  for  the  mainte- 
nance of  the  child,  may,  if  made 
before  any  order  for  that  purpose, 
very  properly  influence  the  court 
in  saying  what  further  sum  he  shall 
pay,  if  it  shall  happen  that  the 
child  is  supported  by  her;  bnt  cer- 
tainly cannot  operate  as  a  bar  to 
the  power  of  the  court,,  to  make 
whatever  order  in  the  premises  the 
maintenance  of  the  child,  or  a  just 
compensation  to  the  person  who 
may  have  maintained  the  child, 
may  require.  Slate  vs.  HarsHaw 
vol.  4.  371 

BEQUEST. 

1.  Where  a  testator  bequeathed  his 
negro  woman  Dice  to  his  daughter 
Betsy,  and  added  '*  the  first  bom 
of  Dice  that  is  living  thereafter  to 
fall  to  Martha  Tennesson,"  ii  wcm 
held  that  the  intention  of  the  testa- 
tor was  to  give  to  Martha  I'ennes- 
son  the  first  child  that  should  be 
born  alive  of  the  body  of  Dice  af- 
ter the  time  he  was  speaking,  to 
wit:  the  date  of  his  will,  and  that 
she  would  take  such  first  bom 
child,  whether  born  in  the  life  time 
of  the  testator  or  after  his  death. 
Pearson  vs.  Taylor     vol.  4.     60 


2.  Where  a  testator,  afVer  leaving  all 
his  negroes  to  his  wife  for  life,  and 
giving  to  his  son,  af\er  his  wife^s 
death,  a  negro  woman  named 
Suck,  bequeathed  to  his  daughter 
as  follows:  **  After  my  wife's  de- 
cease, I  give  and  bequeath  to  my 
daughter,  M.  M.  C,  one  negro 
boy;  and  if  my  negro  woman  Suck 
should  have  another  child,  I  give 
it  to  my  daughter,  M.  M.  C.;''  and 
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After  the  testator's  death,  and  dur- 
ing the  life  of  his  widowj  Suck  had 
two  children,  of  whom  the  elder 
died  in  the  lifetime  of  the  widow 
and  the  other  survived  her,  U  was  5. 
Ae/(/,  that  by  the  bequest  only  one 
and  that  the  first  born  child  of 
Suck  was  given  to  the  daughter, 
that  in  such  first  born  child  she 
took  a  vested  interest  immediately 
upon  the  death  of  the  testator;  and 
that  although  such  child  died  in 
the  lifetime  of  the  widow,  yet  the 
daughter  had  no  title,  upon  the 
death  of  the  widow,  to  the  other 
child  of  Suck,  which  was  then  liv- 
ing.    Conner  vs.  Salchwell  vol  4. 

72 

S.  Where  a  testator  bequeathed  a  ne 
gro  woman  to  his  wife  for  life,  and  6. 
if  the  negro  woman  should  have 
another  child,  then  after  his  wife's 
decease  that  his  daughter  should 
have  the  child,  t^  was  held,  that  the 
assent  of  the  executors  to  the  lega- 
cy of  the  negro  woman  to  the  wife 
for  life,  was  an  assent  of  the  be- 
quest of  the  child  to  the  daughter, 
although  such  absent  was  given  be- 
fore such  child  was  bom.  Ibid.  72 

4.  Where  a  testator,  afler  bequests  of 
slaves  to  each  of  his  three  grand- 
sons **  and  their  heirs  forever,' 
and  leaving  them  his  executors  and 
residuary  legatees,  bequeathed  to 
his  granddaughter  as  follows:  <*  I 
give  to  my  grand-daughter  J.  T. 
A.  ten  negroes,  by  name  Jane,  &c., 
V>  have  and  to  enjoy  the  said  ne- 
groes during  her  natural  life,  and 
at  her  death  to  be  equally  divided 
amongst  the  heirs  of  her  body,  or 
in  case  she  should  die  without  a 
surviving  child  or  children,  that  the 
said  negroes  with  their  increase  8. 
shall  return  to  my  three  grandsons 
as  above  named,  or  their  heirs:'' 
Jt  was  held  that  the  grand  daugh- 
ter took  only  a  life  estate  in  the 
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slaves,  with  a  contingent  remainder 
to  such  of  her  children  as  should  be 
living  at  her  death.  ^Itm  vs.  Pass 
vol.  4.  77 

An  assent  by  an  executor  to  a  be- 
quest for  life,  where,  upon  the  ter- 
mination of  the  life  estate,  it  is  not 
necessary  for  the  pui  poses  of  the 
will,  that  the  executor  should  re- 
take possession  of  the  thing  be- 
queathed, operates  as  an  assent  al- 
so to  the  ulterior  bequests.  And 
where  the  tenant  for  life,  who  is 
himself  the  executor,  retains  pos- 
session of  the  thing  bequeathed  for 
thirty  years,  the  jury  not  only  may, 
but  is  bound,  to  infer  an  assent  to 
the  bequest.  Lewis  vs.  Smith  vol. 
4.  326 

Acquiescence  by  an  executor  in 
the  possession  or  sale  by  the  legs* 
tee  for  life  of  the  thing  bequeathed, 
furnishes  a  ground  for  inferring  an 
assent  to  the  ulterior  bequest.-* 
But  where  the  person  nominated 
executor  in  the  will,  refuses  ortieg- 
lects  to  accept  the  office,  no  acqui- 
escence on  his  part,  nor  act  of  bis, 
not  amounting  to  an  act  of  admin- 
istration, will  justify  the  inference; 
because,  in  order  thereto,  there 
must  in  fact  be  an  executor  to  as- 
sent, rr/it/tf vs. /fVii/c  vol.4.  401 

Where  a  testator,  in  one  clause  of 
his  will,  lends  to  his  wife  all  his 
estate,  real  and  personal,  for  life, 
and  in  a  subsequent  clause  provides 
that  after  the  death  of  his  wife  his 
son  shall  have  a  particular  negro 
woman,  but  that  her  second  born 
child  after  that  time,  shall  be  given 
to  his  grandson,  t/  seems  that  the 
widow  takes  a  life  esiate  in  the 
child.     Ibid,  401 

A  bequest  of  slaves  to  the  testa- 
tor's daughter  **  for  her  use  and 
benefit  during  her  natural  life,  and 
then  to  descend  to  the  heirs  of  her 
body,  if  any;  if  not  any  heirs,  then 
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to  her  lawful  heirs  "  gives  to  heri  at  which  the  note  is  *'  negfotiable 

the  whole  and  absolute  interest  in  and  payable,*'  will  not.  at  law,  af- 

the  slaves.     Floyd  vs.  Thompson^  feet  his  right  to  recover  it.    Horah 

vol.  4.  478  vs.  Long    vol.  4.  275 

0.  In  a  bequest  of  slaves  to  a  married  4.  The  act  of  18^27,  1  Rev.  StaU  ch. 
woman  for  life,  and  then  to  all  the     1 3,  sec.  1 1 ,  making  the  endorsers 


children  which  she  may  have  at 
the  time  of  her  death;  and  in  case, 
**  any  of  them  should  die  before, 
marriage  or  arrival  to  full  age,"| 
then  the  share  of  such  to  the  sur-j 
vivors  of  them;  '*  and  if  all  of  them  j 
die  before  marriage  or  arrival  to| 
full  age,"  then  over  to  other  per- 


of  negotiable  notes  liable  as  sure- 
ties, applies  in  those  cases  only 
where  not  only  the  endorsement 
in  question,  but  all  the  antecedent 
endorsements  (not  expressed  to  be 
without  recourse)  have  been  made 
within  this  State.  IngerzoU  vs. 
Lon^    vol.  4.  £93 


sons;  the  word  •«  or"  will  be  con- 5.  The  object  of  the  act  of  1827,  I 
strued  "  and,"  and  the  limitation,     Rev.  Slat.  ch.  13,  sec.  11,  making 


over  will  not  be  too  remote,  but 
will  take  effect  upon  the  death  of; 
the  mother,  and  of  all  her  children 
under  age  and  unmarried.  MonU 
gomery  vs.  ffynns    vol.  4.     527 

BILLS  &  PROMISSORY  NOTES. 

1 .  bi  an  action  against  the  endorser, 
of  a  promissory  note  or  negotiable 
bond,  since  the  act  of  1827,  c.  2,' 
(see  1   Rev.  Stat.   c.  Id,  sec.  11) 
for  making  endorsers  of  promisso- 
ry notes  sureties,  it  is  unnecessary 
to  state  in  the  declaration,  or  prove 
on  the  trial  any  demand  on  the  ma 
ker  of  the  note  or  obligor  of  the 
bond,  and  notice  of  non-payment 


the  endorser  of  a  negotiable  note 
liable  as  surety,  was  not  to  bind 
him  as  though  he  had  signed  the 
note  with  the  maker  as  suretv — not 
to  make  him  liable  to  the  endorsee 
if  the  endorsement  were  made 
without  consideration;  nor  to  de- 
prive him  of  the  protection  which 
the  acts  of  limitation  had  extended 
to  endorsers;  but  simply  to  chansa 
the  engagement  which  the  law 
theretofore  implied,  from  an  en- 
dorsement not  expressed  to  be 
without  recourse  into  an  engage- 
ment to  pay  the  note  to  the  holder, 
at  all  event5,  if  the  maker  did  nol 
pay  it.     Jbid.  295 

to  the  endorser.     Williams  vs.  /r.  g^  ^  negotiable  instrument  payable 
xoxn    vol.  3.  74     ^^  r^  q^  u  ^^^^^  ^f  jiis  assignees 


vol.  3.  74 

2.  In  an  action  against  the  endorser 
of  a  promissory  note  since  the  act 
of  1827,  c.  2,  (1  Rev.  Stat.  c.  IS, 
sec.  11,)  it  is  unnecessary  to  state 
in  the  declaratioo*  or  prove  on  the 
trial,  notice  of  non-payment.  Dis- 
mukes  vs.  IVrxght    vol.  3.        78 

S '  A  note  payable  to  A.  B.,  **  cash- 
ier or  order,"  and  **•  negotiable  and 
payable"  at  a  particular  bank,  is 
payable  to  A.  B.  individually,  the 
word  ••cashier"  being  only  des- 
criptive of  the  person;  and  the  ex- 


or  order,^'  cannot  be  sued  upon  at 
law,  in  the  name  of  the  persons 
who  were  assignees  of  R.  G.  by  a 
deed  executed  before  the  date  of 
the  negotiable  security,  without  his 
endorsement.  Gritl  vs.  Back- 
hovse     vol.  4.  362 

Ser  Evidence  5,  8,  16 — ^Intcbsst 
— Surety  and  Prinoipai.  1»  2» 
3— UstJRY  7,  8,  9,  10. 

BOND. 

1 .  An  alteration  of  a  bond  by  a  stian- 


piration  of  the  charter  of  the  bankj    ger  in  »  material  part  does  not 
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void  it;  but  where  it  was  declared 
on  as  a  bond  of  12  50-100  dol- 
lars, and  the  evidence  was  thdt  it 
had  been  altered  to  that  sum  from 
7  50-100  dollars,  the  ptaiatifT  has 
not  a  right  in  that  action  to  recover 
the  latter  sum,  because  his  evi- 
dence does  not,  upon  non  tst  fac- 
tum^ support  the  issue  made  by'his 
replication.  Matkii  vs.  Mathis 
vol,  3.  60 

2.  To  prove  the  execution  of  a  bond, 
the  testimony  of  an  attesting  wit- 
ness, or  if  there  be  none,  of  the 
hand  writing  of  the  obligee  is  the 
ordinary  mode;  but  this  is  not  ex- 
clusive of  other  modes;  as  where 
one  whose  name  purported  to  be 
signed  to  a  bond,  procures  the  cus- 
tody of  it  and  erases*  his  name,  the 
execution  of  it  by  him  may  be  in- 
ferred from  this  spoliation.  Cor- 
nUh  vs.  Sheek    vol  3.  62 

3.  Where  there  is  an  ambiguity  in 
the  condition  of  an  obligation, 
which  cannot  otherwise  be  remov- 
ed, the  law  adopts  the  construction 
which  is  the  most  favorable  to  the 
obligorr  but  no  formal  or  technical 
words  are  essential  to  the  constitu- 
tion of  a  condition,  and  any  set  of 
words  from  which  it  can  be  satis- 
factorily collected  that  it  was  the 
intention  of  the  obligor  to  bind 
himself  to  the  performance  of  a  du- 
ty, will  be  sufficient  to  make  the 
performance  of  that  duty  a  part  of 
the  condition  of  his  obligation. 
McLane  vs.  Peoples  vol  4.         1 1 

4.  No  particular  form  is  necessary  in 
tlie  delivery  of  a  bond;  the  mere 
throwing  it  on  the  table  or  any  act 
or  word  from  which  the  intention 
of  the  obligor  to  put  the  bond  in 
the  possession  of  the  obligee  may 
be  inferred,  is  sufficient.  Hence 
where  the  obligor  had  signed  the 
bond  while  it  was  blank  as  to  the 
amount,  and  the  agent  of  the  obli- 


gee, ader  it  was  filled  up,  presented 
it  to  the  obligor  and  told  him  the 
amount,  at  which  the  obligor  ex- 
pressed his  surprise,  but  acknow- 
ledged his  signature  to  the  bond, 
and  did  not  object  to  the  agent's 
retaining  it  as  his,  the  obligor's  act 
and  deed,  tt  was  held  to  be  suffi- 
cient evidence  from  which  to  infer 
a  delivery.  Blackwell  vs.  iMtie 
vol.  4.  113 

5.  A  person's  putting  his  name  to  a 
bond  as  a  subscribing  witness  with- 
out the  knowledge  or  consent  of  the 
obligor,  is  not  such  an  addition  to, 
or  alteration  of,  the  bond  as  to  vi- 
tiate and  render  it  void.  Ibid,    113 

Ske  Evidence  U — 16. 

BOUNDARY. 

1.  Where  a  deed  calls  for  a  line  a- 
long  the  bank  of  a  river,  and.  after 
the  date  of  the  deed,  the  bank  of 
the  liver  is  changed  by  excessive 
floods  producing  violent  and  visi- 
ble alterations,  the  boundary  will 
not  shift  with  the  chan£e  of  the 
river,  but  will  be  where  the  bank 
was  at  the  date  of  the  deed. — 
Lynch  vs.  Saunders    vol.  4.      62 

2.  When  a  deed  contains  a  double 
description  **  along  the  river"  and 
'*  a  marked  line,*'  the  natural  boun- 
dary is  the  more'  important  des- 
cription, and  will  control  the  mark- 
ed line.     Ibid.  63 

3.  In  questions  of  boundary,  the  dis- 
tance called  for  in  a  certain  line  in 
the  deed  must  govern,  unless  the 
party  can  show  that  a  corner  was 
made  beyond  such  distance.  In 
order  to  fix  the  terminus  of  such 
line,  he  will  not  be  allowed  to  re- 
verse a  subsequent  line,  unless  by 
80  doing  there  exists  something  to 
render  the  means  of  identifying  it 
more  certain  than  the  calls  of  the 
deed;  but  if  it  appear  that  the  sub- 
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sequent  line  was  actually  run  and 
marked,  the  prior  line  may  be  ex- 
tended to  it  in  order  to  ascertain 
the  true  corner.  Ifine  vs.  King 
vol.  4.  164 

4.  Whexe  a  grant  calls  for  a  certain 
course  from  one  corner  to  another, 
without  saying  by  a  line  of  marked 
trees,  and  the  corners  are  both  es 
tablished,  the  direct  line  from  the 
one  corner  to  the  other  is  the  boun- 
dary, although  there  may  be  a  line 
of  marked  tiees  between  the  cor 
ners,  but  varying  m  some  places 
from  the  direct  line;  but  if,  in  the 
description,  a  line  of  marked  trees 
be  called  for  in'  addition  to  the 
cour-e,  the  line  of  marked  trees  is 
then  to  be  followed,  though  variant 
from  the  course.  Hough  vs.  Horn 
vol.  4*  228 

5.  When  a  certain  course  is  called 
for  in  a  grant  along  a  public  road 
from  one  corner  to  another,  and  the 
corners  are  identified,  the  public 
road  is  the  boundary,  though  vary- 
ing from  the  course;  and  if  there  be 
two  tracks  of  the  road  for  part  of 
the  distance,  it  is  a  question  for 
the  jury  to  ascertain  which  track 
was  the  public  road  at  the  time  of 
the  grant.     Ibid,  228 

6.  Where  a  line  of  a  grant  is  called 
for,  and  then  along  that  and  another 
liiic  of  the  same  grant  to  a  corner 
of  another  grant  in  such  second 
line,  and  it  is  not  certain  whether 
the  first  or  third  line  of  the  grant 
be  meant  by  the  first  call,  the  cur- 
ner  of  the  second  s^rant  must  be 
gone  to,  whether  by  the  way  of 
the  first  or  third  lines  of  the  first 
^rant;  and  the  corner  of  the  second 
grant  must  be  reached,  whether  it 
is  immediately  on  the  line  of  the 
first  grant,  or  some  short  distance 
from  it.  Hough  vs.  IJumas  vol. 
4.  328 

7.  When  a  grant  calls  for  a  comer  of 


another,  but  leaves  it  indifferent 
which  of  two  particular  comers  is 
meant,  the  second  call  of  the  errant 
may  be  resorted  to,  for  the  par- 
pose  of  removing  the  uncertainty, 
and  ascertaining  which  of  the  two 
was  intended.     Ibid.  328 

8.  The  consfruciion  of  a  deed,  upon 
the  question  of  boundary,  is  as 
much  a  legal  question,  as  upon  any 
other  point,  although  it  is  the  prov- 
ince of  the  jury  to  say  which,  or 
where  situate,  may  be  the  particu- 
lar tree,  stone  or  stream  called  for; 
and  it  is  a  piinciple  of  construe^ 
tion  clearly  settled,  that  a  natural 
and  permanent  object  shall  be 
deemed  the  boundary  in  preference 
to  the  line  designated  by  course 
and  distance.  It  is  true  that  the 
call  for  a  natural  boundary  may  be, 
itself,  vague  or  imperfect,  or  even 
contradictory;  as  for  a  stream, 
where  there  are  two  of  the  same 
name,  or  it  be  uncertain  which  of 
the  two  bears  the  name,  or  for  two 
natural  objects,  e.  g,  a  branch  and 
a  pocosin,  which,  upon  evidence, 
appear  not  to  be  identical,  bnt  to 
be  at  different  places;  then,  neces- 
sarily, the  case  is  open  for  evi« 
dence  to  the  jury,  as  to  which  was 
the  object  meant,  and  by  which  the 
survey  was  actually  made.  Beclon 
vs.  Chesnu:  vol.  4.  S35  < 

9.  If  the  call  of  a  grant  be  '*  up  a  po- 
cosin and  branch  N.  71**,  W.  45 
poles;  thence  still  along  said  branch 
and  joining  Keith^s  land.  N.  15^, 
W.  98  poles;  tlience  N.  66*^,  W. 
87  poles  to  a  gum  near  the  branch;'* 
and  there  is  nothing  to  show  a 
discrepancy  in  the  objeetf  called 
for,  to  wit,  the  pocosin  and  branch, 
the  only  question  is,  whether  the 
branch,  as  a  distinct  natural  ob- 
ject, in  itself  defined  and  appropri- 
ate for  the  line  of  a  patent,  is  to  be 
followed  in  preference  to  the  math- 
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-  ematical  description  by  course  and 
distance,  and  it  in  clearly  settled 
that  it  is.  Ibid.  335 

10.  Where  a  grant  describes  a  tract 
of  land  as  lying  on  a  river,  and 
beginning  below  the  mouth  of  a 
branch,  and  the  last  line  but  one 
calls  for  a  tree  on  the  river,  and 
thence  up  the  river  to  the  begin- 
ning, these  termini,  independent 
of  the  other  calls  of  the  grant  for 
the  branch,  clearly  fix  the  begin- 
ning of  the  suivey  on  the  river.  /- 
bid.  835 

See  Dbed  2-^Evidbnce  4. 


BROKER, 

1 .  It  is  not  to  be  assumed  t-hat  a  bill 
broker,  undertaking  to  negotiate 
notes  in  the  market  for  another 
person,  upon  the  best  terms  in  his 
power,  took  them  on  his  own  ac- 
count—-especially  when  a  third  per- 
son is  found  to  be  the  holder,  and 
it  appears  that  he  acted  as  broker 
in  good  faith.  Long  vs.  Ganlley 
vol.  4.  31*6 

2.  A  bill  broker  may  be  constituted 
the  agent  of  the  buyer,  and  also  of 
the  seller  of  notes,  and  in  that  char- 
acter, by  acting  for  each  of  his 
principals  in  the  usurious  discount 
of  a  note,  may  make  a  contract, 
which  may  be  an  usurious  one, 
entered  into  by  the  principals 
through  the  broker,  as  their  com- 
mon agent.  But  there  is  nothing 
in  the  character  of  a  bill  broker,  or 
in  hU  transactions,  that  necessarily 
constitutes  him  the  agent  of  both 
the  seller  and  buyer  of  paper  pass- 
ing through  his  hands;  the  contra- 
ry is  to  be  inferred,  and  it  is  to  be 
supposed  that  he  is  the  agent  of  one 
only,  because,  after  contracting 
with  one,  it  is  inconsistent  with 
the  interest  of  that  one,  and  with 
the  broker's  duty  to  him,  to  under- 
take the  same  .office  for  the  other 
party.     Ibid.  317 


BURGLARY. 

In  burglary,  the  intent  to  steal,  is 
most  satisfactorily  proved  by  an  ac- 
tual stealing.  Sia^e  vs.  Jesse  vol* 
S.  108 

See  Former  Acquittal  4. 

CAPIAS  AD  satisfaciendum: 

A  precept  from  a  single  justice  of  the 
peace,  endorsed  on  a  magistrate's 
judgment,  and  directed  to  the  sher- 
iff, commanding  him  '*  to  take  the 
body"  of  the  defendant  •*  and  him 
safely  keep  until  he  is  discharged 
as  tlie  law  directs,"  though  an  in^ 
formal,  is  yet  a  valid  ca.  sa.  and 
will  justify  the  sheriff  in  making 
an  arrest  under  it.  S^^e  vs.  Beeves 
vol.  4.  187 


CASE  AGREED. 

1 .  Where  certain  facts  are  agreed  up- 
on for  the  purpose  of  presenting  a 
particular  question  to  the  court, 
the  case  is  not  open  to-  an  objec- 
tion raising  another  question  upon 
a  particular  fact's  not  appearing  in 
the  statement.  Farley  vs.  Lea 
vol  4.  160 

2.  If  a  case  agreed  do  not  state  a  fact, 
but  sets  forth'  only  evidence  tend- 
ing to  shew  the  fact,  it  is  incompe- 
tent for  the  court  to  infer  the  l^ct 
from  any  evidence  which  does  not, 
in  law,  establish  it,  or  to  direct  the 
jury  so  to  infer  it.  fVUliams  vs. 
Feal    vol.4.  471 

See   Executors  avd   Administka- 

TORS  9, 

CASE  STATED  FOR  THE  SU- 
PREME COURT. 

1.  Upon  a  motion  for  a  new  trial, 
every  presumption  is  to  be  made  in 
favor  of  the  verdict  of  the  jury,  and 
the  correctness  of  the  instruction! 
of  the  Court;  hence  the  want  of  a 
case  stated  in  the  record  sufficient 
to  authorise  the  verdict,  or  give 
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rise  to  the  "opinions  delivered  by] 
the  judgt?,  does  not  per  ae  render; 
tlie  judgment  erroneous.  It  is 
deemed  ri^ht,  until  the  contrary 
appear;  and  therefore  the  record 
must  set  out  such  of  the  proceed' 
ings  at  the  trial  as  will  shew  af- 
firmatively that  there  was  no  er- 
ror, otherwise  it  must  necessarily 
be  affirmed.  Honey  cut  vs.  Angei 
vol.  4.  S08 

2 1  If  the  plaintilT  were  bound  to  sup- 


him,  would  render  the  errors  of 
which  the  appellant  complains, 
immaterial,  then  the  court  will  con- 
sider such  question,  because,  if 
that  was  improperly  decided,  the 
verdict  and  judgment  ought  not  to 
be  disturbed,  as  upon  the  whole 
rase  they  are  right.  I^orwood  vs. 
Marrow    vol.  4.  447 

See  Appeals  6. 
CASES  APPROVED. 


port  the  affirmacive  of  an  issue,  Ciumpler  vs.  The  Governor,  I 
fi""  •  ^.  the  p  eadings,  and  he,  pev.Rep.  52,  and  Bender  vs.  As- 
Judge  mstracted  the  jury  that  the  feew,  3  Dev.  Rep.  150.  mns^ 
evidence  offered  by  him  was  suffiJ    ,^^  ^^  Anderson    vol  3,  14 

cient  for  that  purpose,  when,  in 

law,  it  was  not,  and  all  this  ap-2-  Alhson  vs.  Allison,  4  Hawks  141, 
pears  upon  the  record,  this  Court!  J^^*  ^^^Y  ^•-  Fleming,  2  Car. 
will  notice  the  error,  although  no  ^^^  ^^Pos-  458.  Alatthewf  vs. 
specific  exception  was  taken  to  it'     ^^orchani    vol.  3,  41 

by    the    defendant    on    the  trial.  3.  Graham   vs.    Gorham,  2  Hawks 


Griit  vs.  Lackhouse    vol.  4.  362 


322  Foscue  vs.  Foscue,  3  Hawks 
538,  and  Sutton  vs.  Hollowell,  2 
Dev.  Rep.  186.  Hunt  vs.  Davis 
vol.  3,  43 


3.  Where  a  party  objects  upon  the 
trial,  that  a  grant  is  void  upon  its 
face,  but  the  judge  decides  other- 
wise, if  the  copy  referred  to  in,  4-  Rhodes  vs.  Vaughn,  2  Hawks 
and  sent  up  with,  the  case,  exhib-i  ^^"-2-  Wilhams  vs.  Yarbrough  ^2 
its  no  defect,  the  Supreme  Court-  ^^^'  ^^P-  '^'  ^^  Potter  vs  Slur- 
cannot  grant  a  new  trial;  for,  if  g^s,  1  Dev.  Rep.  70.  PFhile  vs. 
the  copy  sent  up  be  a   correctj     ^"'^^    vol-  3,  55 

transcript  of  the  grant,  it  is  appa-  5.  Falkner  vs.  Jones,  3  Dev.  Rep. 
rent  that  there  was  no  ground  for     334.     MilcheU  vs.  Rainey    vol. 


the  objection;  and  if  the  grant  be 
not  that  whereof  a  copy  is  given, 


3,  61 

6.  Crumpler  vs.   Governor,  1  Dev. 


as  the  supposed  vices  or  defects  in'  Rep.  52,  and  Governor  vs.  Mat- 
it  are  in  no  way  indicated,  the  lock.  Ibid  214.  Jonesvs.  Monifort 
court  is  wholly  without  the  means*    yol.  3.  73 

of  reviewing  Uie  opinion  complain-l^.  Hester  va.  Hester.  4  Dct.  Rep. 
ed  of,  and  of  cou«e  will  presume,  ^^  g,^^  „  j^^  ,  3  P 
It  to  be  correct  Branson  yb.  Fayn-'  ^  »   **■« 


itr    vol.  4. 

4.  The  attention  of  this  Court  upon 
an  appeal,  is  more  properly  given 
.  to  such  errors  as  are  alleged  by  the 
party  who  appeals.  But  where 
the  case  states  all  the  facts  in  rela- 
tioit  to  a  question,  decided  against 
the  appellee,  which,  if  decided  for 


803  8.  State  vs.  Landreth,  2  Car.  Law 
RepM.  446,  and  State  vs.  Simp- 
son, 2  Hawks  460.  State  vs. 
Bobinson^  130 

9.  Washington  vs.  Hunt,  1  Dev. 
Rep.  475.  AtcLane  vs.  Peoples 
vol.  4,  9 

10.  Burton  vs.  Dickens,  3  Mnrph. 
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f03,  and  Jordan  vs.  James,  3 
Hawks  110.  Slate  vs.  Manuel 
vol.  4,  26 

11.  Murphey  vs.   Barnett,    1   Car. 
Law   Repos.    105.     Burgess   vs. 


rus,  \bid.  205.  Hatcher  vs.  Mc- 
Morine,  3  Dev.  Rep.  228;  and 
Richards  vs.  Simms,  1  Dev.  & 
Bat.  Rep.  48.  Datvson  vs.  PeiU 
way    vol.  4,  396 


Wilson,  2  Dev.  Rep.  306.    Lucasi24.  Taylor  vs.  Shufford,  4  Hawks 


vs.  Cobbs  ante  1  vol.  228,  and 
Fenner  vs.  Jasper,  Ibid  34.  Ivcn 
vs.   iSawyer    vol.  4,  51 

12.  Ingram  vs.  Terry,  2  Hawks  122. 
Conner  vs.  Saichwell    vol.  4,    72 

13.  Holloway  vs.  Lawrence,  1 
Hawks  49.  BiackweU  vs.  Lane 
vol.4,  116 

14.  Campbell  vs.  McArther,  2  Hawks 
S3,     liitter  vs.   Barrett    vol.  4, 

133 

15.  Hicks  vs.  Gilliam,  4  Dev.  Rep. 
217.  Dunnn^  Mcllwaine  fy  Co, 
T4.  Jones    vol.  4,  154 

16.  Graham  vs.  Houston,  4  Dev. 
Rep.  232.  Ring  vs.  King  vol. 
4,  164 

17.  Ruffin  vs.  Armstrong,  2  Hawks 
411,  and  Collier  vs.  Neville,  3 
Dev.  Rep.  30.  AlcElwee  vs.  Col- 
linn    vol.  4,  211 

18.  Fitzrandolph  vs.  Norman,  N. 
C.  Term  Rep.  131.  Hants  vs. 
Maxwell    vol.  4,  241 

19.  Pickett  vs.  Pickett,  3  Dev.  Rep. 
r,  and  Atkinson  vs.  Clarke,  Ibid 
171.  Honeyeut  vs.  Angel  vol. 
4,  309 

20.  Davis  vs.  Marshall,  2  Hawks 
59,  and  State  vs.  Williams,  Ibid 
109.     Hester  vs.  Hester    vol.  4, 

311 

21.  Brooks   vs.  Britt,  4  Dev.  Rep 
481,   and   Harley  vs.  Morgan,  1 
Dev.  &   Bat,  Rep.  425.     Becton 
vs.  Chehnut    vol.  4,  ^  335 

22.  State  vs.  Jasper,  4  Dev.  Rep.  323. 
State  vs.  Swink    vol.  4,  358 

23.  Daniel  vs.  McRae,  2  Hawks 
590.  Smith  vs.  Smith,  1  Dev. 
Eq.  Rep.  173.     Gomez  vs.  Laza- 


116;  and  Fitzrandolph  vs.  Nor- 
man, N.  C.  Term  Rep.  131.— 
Candler  vs.  Lunsford  vol.  4,   407 

25.  Lash  vs.  Gibson,  1  Murph.  266. 
Wilson  vs.  Twitty,  3  Hawks  42. 
Thompson  vs.  Hodges,  Ibid.  51, 
and  Hattqn  v.  Dew,  3  Murph.  260. 
Huggins  vff.  Kexchum  vol.  4,  414 

26.  .Hairston  vs.  Young,  3  Dev. 
Rep.  55.  Simpson  vs.  Blount, 
Ibid,  34,  and  Torrence  vs.  Gra- 
ham, 1  Dev.  &  Bat.  Rep.  284. — 
Brown  vs.  Morris    vol.  4,     429 

27.  Jones  vs.  Spaight,  1  Car.  Law 
Repos.  544.  Zoliicoffer  vs.  SjoU 
licnffer    vol.  4,  440 

28.  Ham  vs.  Ham,  1  Dev.  &  Bat 
Eq.  Cas.  598.  Floyd  vs.  Thomp- 
son    vol.  4,  478 


CERTIORARL 

1.  The  affidavit  for  a  certiorari  is 
properly  no  part  of  the  record. 
Mushalt  vs.  Moore    vol.  4.     125 

2.  Where  a  judgment  had  been  given 
pro  forma  in  the  Court  below,  and 
an  appeal  taken  to  the  Supreme  . 
Court  in  order  to  get  its  decision 
upon  certain  questions,  but  tbe 
Judge  omitted  making  up  a  case 
during  the  term,  and  the  attorneys 
of  the  parties  look  the  papers  from 
the  Clerk's  ofBce  and  carried  them 
off  for  the  purpose  of  making  out 
the  case,  and  did  not  return  them 
to  the  office  till  it  was  too  late  for 
the  Clerk  to  send  up  the  transcript 
in  time,  which  he  swore  he  would 
have  done  had  the  papers  been  re- 
turned soon  enough,  a  certiorari 
will  be  granted  to  tlfie  appellant,  up- 
on his  deposing  that  he  never  in- 
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tended    to    abandon    his    appeal. | 
Murray  vs.  ^hank/in  vol.  4.  276 

S.  Where  an  appellant  relies  upon 
the  clerk  to  send  up  the  transcript, 
and  the  clerk  makes  an  ineffectual 
attempt  to  do  so,  the  appellant  will 
not  be  relieved  by  a  ceriiorari,  un- 
less the  attempt  be  such  a.<«,  if 
made  by  the  party  himself,  would 
have  been  deemed  a  substantial 
compliance  with  what  the  law  re- 
quires of  him*  If  the  transcript 
had  been  mailed  in  due  time  to 
reach  the  court,  it  is  probable  that 
would  be  so  considered;  but  the 
placing  of  it  in  the  hands  of  a  gen- 
tleman, who  is  under  no  special 
obligations  to  attend  to  its  filing,  is 
not  such  a  compliance.  Htnitr 
vs.  Hester    vol.  4.  311 


done  that  might  and  ought  to  haire 
been  done.  The  relief  is  on  the 
equity,  and  not  the  law  side  of  the 
courL     Ibid.  465 

6.  A  certiorari  has  been  properly 
allowed,  where  the  judg-nent  in 
the  County  Court  was  by  default, 
and  upon  it  the  judgment  has  been 
set  aside,  and  the  defendant  allow- 
ed to  plead.  Rut  that  can  never  be 
done,  unless  the  party  shew  two 
things;  first,  an  excuse  for  the 
laches  in  not  pleading;  and  second- 
ly, a  good  defence  existing  at  the 
time  when  he  ought  te  have  plead. 
Ibid.  467 

See  Evidencb  13. 


4.  A  writ  of  certiorari  ought  not  to  be 
allowed  to  enable  a  person  to  take 
advantage  of  a  matter  occurring 
subsequently  to  the  first  trial,  much 
less  to  create  a  defence  by  some 
act  to  be  done  posterior  to  issuing 
the  writ  of  certiorari.  Hence, 
where  the  parties  to  a  ca.  sa.  bond, 
conditioned  to  appear  in  the  Coun- 
ty Court,  to  take  the  benefit  of  the 
act  for  the  relief  of  insolvent  debt- 
ors, were  called,  and  failing  to  ap 
pear,  judgment  was  entered  against 
them  and  their  sureties,  it  was 
^  held,  that  the  sureties  were  not,  up- 
on the  allegation  of  having  been 
prevented  by  fraud  of  the  plaintifi''s 
Dgent  from  making  a  surrender  of 
their  principals  in  discharge  of 
themselves,  entitled  to  the  writ  of 
certiorari  to  enable  them  to  make 
it  in  the  Superior  Court.  JJefta 
vs.  Franklin     vol.  4.  465 


CITIZENS. 

1.  According  to  the  laws  of  this 
State,  all  human  beings  within  it, 
fall  within  one  of  two  classes,  to 
wit,  aliens  and  citizens.  State  vs 
Manuel    vol.  4.  25 

2.  Foreigners,  unless  made  members 
of  the  State,  continue  aliens.  Slaves 
manumitted  here,  become  freemen 
—and  if  born  within  Noith  Caroli- 
na, are  citizens  of  North  Carolina 
— and  all  free  persons  bom  within 
the  State,  are  born  citizens  of  the 
State.     Ibid.  25 

3.  Naturalization  is  the  removal  of 
the  disabilities  of  alienage.  E- 
mancipation  is  the  removal  of  the 
incapacity  of  slavery.  The  latter 
depends  wholly  upon  the  internal 
regulations  of  the  State — ^the  former 
belongs  to  the  government  of  the 
United  States,  and  it  would  be  a 
dangerous  mistake  to  confound 
them.     Ibid.  25 


5.  The  fraud,  in  such  case,  may  per 
haps  authorise  the  court  in  which 
the  judgment  was  given,  to  afford 
relief.  At  all  events,  it  is  the 
proper  subject  of  jurisdiction  of 
that  court,  which  considers  things  | 


L 


The  possession  of  political  power 
is  not  essential  to  constitute  a  ciii- 
zen.  If  it  be,  then  women,  mi- 
nors, and  pel  sons  who  have  not 
paid  public  taxes,  are  not  citizens. 
Ibid.  25 


INDEX. 


COLOUR  OP  TITLE. 

A  deed  for  the  whole  land  made  by 
one  tenant  in  common  to  a  third 
person,  is  color  of  title,  under 
vrhich  a  possession  by  the  pure  ha- 
sei  for  a  sufficient  length  of  time 
would  divest  the  title  of  his  co-ten- 
ant.    Ross  vs.  Durham    vol.  4. 

54 

See  Possession  7. 


COMJVkENCEMENT  OF  SUIT. 

The  time  of  the  commencement  of  a 
,  suit,  upon  a  plea  of  set-oQT  before 
and  at  the  commencement  of  the 
suit,  is  the  time  when  the  writ  was 
sued  out  i'rom  the  proper  officer, 
or  filled  up  by  the  piaintifT's  attor- 
ney, and  not  when  it  is  delivered 
to  the  sheriff.  Haughton  Sf  BooihlS, 
vs.  Leary    vol.  3,  21 

See  Action. 

COMMISSIONS. 
See  Sheriff  3. 


COMMISSIONERS    FOR    PER- 
FORMING k  PUBLIC  DUTY. 

1.  Where  a  public  act  is  to  be  done 
by  commissioners  for  that  purpose 
appointed,   and    the    commission- 
ers, or  so  many  of  them  as  by  the 
terms  of  their  appointment  are  re- 
quired to  act,  do  meet  and  confer, 
and  a  determination  is  made  upon 
the  subject  by  a  majority  of  them, 
the  majority  will  conclude  the  mi- 
nority, and  their  act  will  be  the  act 
of  the  whole.    And  after  a  decision. 
once    made,     the    commissioners' 
have  nothing  further  to  do.     Th^y' 
nre  fundus  officio,  and  cannot  af-^ 
terwards  meet  to  annul  or  vary  the 
act  which   they  have  done.    State 
vs.  King    vol.  4.  521 

2.  Where  certain  commissioners  ap- 
pointed to  act  on  behalf  of  the  pub- 
lic, in   making  a  purchase,  or  ac- 


cepting a  donation  of  land,  accept 
a  proposition  for  a  gift  of  a  piece 
of  land,  to  be  laid  off  in  either  of 
two  ways  at  the  option  of  the  com- 
missioners, and  a  part  of  the  com- 
missioners are  authorised  by  the 
whole  to  lay  off  the  land  without 
specifying  in  which  way,  the  act  of 
a  minority  in  laying  off  the  land, 
will  not  be  valid  without  the  ab- 
sent of  the  majority;  though,  if  the 
proposition  had  not  been  in  the  al- 
ternative, the  act  of  laying  off  the 
land  might  have  been  performed  by 
any  one  or  more  of  the  commis- 
sioners, or  by  any  agent  or  attor- 
ney-—provided  that  the  act  was 
doue  in  conformity  to  the  terms  of 
the  proposition.     Jbid.  521 

A  proposition  to  give  a  certain 
quantity  of  land  for  the  use  of  the 
public,  to  be  laid  off  twenty  poles 
on  each  side  of  a  certain  lane, 
commencing  at  a  designated  line 
and  running  thence  to  a  particular 
river,  is  complied  with  by  a  dona- 
tion of  land  laid  off  in  the  form  of 
a  parallelogram  with  the  lane  in  the 
middle,  and  extending  to  the  river, 
though  it  may  not  have  the  river 
for  the  whole  boundary  on  that 
side.     Ibid,  521 

>  Where  an  act  of  Assembly,  in  one 
section,  directs  a  site  to  be  selected 
for  a  town  in  a  newly  erected  coun- 
ty, and  in  a  subsequent  section  en- 
acts that  the  County  Court  of  the 
county  *'  at  its  first  pession''  shall 
appoint  commissioners  to  sell  the 
lots   in   said  town,  the  first  court 
which  sits  after  the  site  is  selected, 
and  not  the  first  court  after  the  en- 
actment, is  the  one  vested  with  au- 
thority to  make  the  appointment; 
and  if  an  appointment  be  made  be- 
fore the  selection  of  the  site,  it  will 
be    premature   and    revocable    at 
least,  if  not  absolutely  void.    Ibiff. 

521 
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COMPROMISE.  te.  In  an  action  upon  a  conslablc's 

Where  one  party  offers   to  pay  or;     bond  for  failing  to  pay  over  money 


give  the  other  a  certain  sum  by 
vay  of  compromise,  and  the  offer 
is  rejected,  it  is  in  no  way  oblfga- 
tory.  Nor  is  it  an  admission  of 
the  fact  that  the  defendant  owed 
ihe  sum  offered.  When  a  propo 
sition  of  that  kind  is  rejected,  the 
rights  of  the  parties  remain  pre- 
cisely as  they  were  before  it  was 
made*  Foieat  vs.  Budget  vol. 
4,  208 

CONDITION. 

Where  a  bond  was  given  to  secure 
the  payment  of  a  certain  sum  at  a 
particular  day,  which  snm  was 
stated  to  be  in  part  for  a  tract  of 
land,  and  a  condition  was  annexed 
that  the  obligee  should  keep  the 
obligor  *'  indemnified  as  to  the 
heirs^'  of  a  certain  person,  tt  was 
held  that  fts  the  money  was  piya- 
ble  at  a  particular  day*  and  the  in- 
demnity provided  for,  indefinite 
to  time,  the  indemnity  was  not  a 
condition  precedent  to  the  payment 
of  the  money.  ffeilbom  vs 
James    vol  4,  2S4 


CONSPIRACY. 
See  Indictment  6. 

CONSTABLE. 

1^  A  bond  which  imposes  upon  an 
officer  nothing  but  what  the  law 
requires,  cannot  be  bbjecte*!  to, 
because  it  does  not  contain  all  thai 
the  law  prescribes.  Hence  a  bond 
executed  by  a  constable  which  stip- 
ulated that  he  should  '*  well  and 
faithfully  execute  the  office  of  con- 
stable during  his  continuance  in 
said  office,  agreeably  to  an  act  of 
Assembly  Ac*""  was  held  to  be 
good  as  an  official  bond  under  the 
act  of  1818,  (I  Rev.  Stat.  c.  £4, 
sec.  7,)  prescribing  the  duties  of 
constables.  Whhe  vs.  Atiller 
vol.  3,  5&^ 


collected  by  liim,  it  is  necessary 
to  prove  a  demand  upon  him,  or 
to  shew  such  misapplication  of  the 
money  received,  or  such  miscon- 
duct on  hi?  part  as  established  un- 
faithfulness in  accounting  with, 
and  paying  over  to  the  relator 
what  he  is  entitled  to  receive. — 
Ibid.  55 

d.  Where  claims  are  put  into  the 
hands  of  a  constable  for  collection, 
during  one  official  year,  and  re- 
main in  his  hands  uncollected  dur- 
ing the  succeeding  year  for  which 
he  is  re  appointed,  a  failure  to  col- 
lect during  the  latter,  is  a  breach  of 
his  official  bond  for  that  year,  (or 
which  a  recovery  may  be  had  a- 
gainst  him  and  his  suretiea,  though 
he  may  have  committed  a  breach  in 
the  preceding  year,  far  which  the 
party  inj  ured  might  have  sued  him 
and  his  sureties  for  that  year. — 
Governor  \a.  Let    vol.  4,       Ab7 

See  Declaration  1,  2 — Monsy 
PAID  INTO  Court  1. 


CONSTITUTION. 

1.  The  primary  purpose  of  the  con- 
stitution was  the  well  being  of  the 
people  by  whom  it  was  ordained, 
and  the  political  powers  reserved 
or  granted  thereby,  must  be  under- 
stood to  be  reserved  oi  granted  to 
that  people  collectively,  or  to  the 
individuals  of  whom  it  was  com- 
posed. Siaie  vs.  Manuel  voT. 
4,  23 

S.  But  that  section ,  in  the  constitu- 
tion, which  prohibits  the  impri»- 
onment  of  debtors,  applies  to  debt- 
ors whether  citizens  or  foreigners 
dwelling  among  us — and  all  those 
sections  which  interdict  outrages 
upon  the  person,  liberty  or  proper- 
ty of  a  freeman,  secure  to  that  ex- 
tent aU  amongst  us,  who  are  recog- 
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nised  as  persons  entitled  to  liberty, 
or  permitted  the  enjoyment  nf  pro- 
perty. Tliey  are  so  many  safe- 
jTuards  against  the  violation  of  civ- 
il rights,  and  operate  for  the  advan- 


had  been  unable  to  comply  with 
their  private  engagements*  from 
the  malignity,  resentment,  and  cru- 
elty of  their  offended  creditors.— 
Ibid.  34 


tage  of  all  by  whom  these  may  bee    The  language  of  the  1 0th  section 


lawfully  possessed.     Jbid.         24 

3.  Free  negroes,  and  free  "persons  of 
colour  are  entitled  as  citizens  to 
the  protection  of  the  39th  section 
of  the  constitution,  and  the  10th 
section  of  the  bill  of  rights.  / 
bid.  26 

4.  The  39th  section  of  the  constitu- 
tion, under  the  operation  of  the 
act  of  1778,  Rev.  ch.  133,  prohib- 
its the  imprisonment  of  an  insol 
vent  debtor,  after  that  insolvency 
has  been   ascertained  to  be  bona 

fide  in  any  manner  directed  by  law, 
either  before  or  since  the  adoption 
of  the  constitution.     Jbid.         27 

5.  A  fine  imposed  for  an  offence  a- 
giiinst  the  criminal  law  of  the 
country,  is  a  punishment.  And  as, 
after  it  has  been  judicially  imposed, 
the  same  means  may  be  used  to  en- 
force its  collection,  which,  by  law, 
the  State  may  employ  to  collect  its 
debts,  it  may,  for  this  purpose,  be 
regarded  as  a  debt  due  to  the  State. 
But  it  is  not  a  debt  within  the 
meaning  of  the  39th  section  of  the 
constitution.     Jbid.  28 


of  the  biH  of  riehts  is  addressed 
direcify  to  the  judiciary  for  the  reg- 
ulation •f  their  conduct  in  the  ad- 
ministration of  justice.    Jbid.    35 

9.  No  doubt  the   principles   of  hu- 
manity, sanctioned  and  enjoined  in 
this  section,  ought  to  command  the 
reverence,  and  regulate  the  conduct 
of  a!l  who  owe   obedience   to  the 
constitution.     But  w hen  the  Legis- 
lature, acting  upon  their  oaths,  spe- 
cifying the  fines  to  be  imposed  &c. 
as  the   reasonableness  or  excess  of 
them,  are  necessarily  questions  of 
discretion,  it  is  not  easy  to  see  how 
this  discretion  can  be  supervised 
by  a  co-ordinate  branch  of  the  go- 
vernment    Certainly,    in  no  case 
can  it  be,  unless  the  act  complain- 
ed of  contain  such  a  flagrant  viola- 
tion of  all  discretion  as  to  show 
a  disregard    of  constitutional  re- 
straints.    Ibid.  35 

See  Free  Negroes   1  ^Religious 
Congregations  1 — ^Voter. 

CONTINGENT  REMAINDER. 
See  Bequest  4. 


0.  Constitntions  are  not  themes  pro- 
posed for  ingenious  speculation, 
but  fundamental  laws  ordained  for 
practical  purposes.  Their  mean 
ing  once  ascertained  by  judicial  in- 
terpretation and  contented  acquies- 
cence, they  are  laws  in  that  mean- 
ing until  the  power  that  formed, 
■hall  think  proper  to  change  them. 
Ibid.  291 

7.  The  39th  section  of  the  constitu- 
tion has  no  application  to,  or  bear^ 
ing  upon,  debts  due  to  the  State. — 
Its  object,  and  sole  object,  was  to 
protect  unfortunate    debtors  who 


CONTRACT. 

1.  No  action  can  be  sustained  m  af- 
firmance and  enforcement  of  an  ex- 
ecutory contract  to  do  an  immoral 
act,  pr  one  against  the  policy  of  the 
law,  the  due  course  of  justice,  or 
the  prohibition  of  a  penal  statute. 
Therefore  no  acuon  can  be  sustain- 
ed upon  a  promise  to  settle  an  es- 
tate and  pay  over  the  distributive 
shares  to  those  entitled,  without 
.taking  out  letteis  of  administration 
upon  such  estate.  Sharp  vs.  /Vir- 
•wer    wl.4.  122 
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S.  No  distinction  is  now  recognised 
between  an  act  malum  in  ae  and 
one  merely  vialum  prohibitum:  for 
the  law  would  be  false  to  itself  if  it 
allowed  a  party,  through  its  tribu- 
nals, to  derive  advantage  from  a 
contract  made  against  the  intent 
and  express  provisions  of  the  law. 
Ibid.  *  124 

3.  There  are  some  instances  in 
which,  npon  a  simple  demand  of 
money  due  from  the  defendant  to 
the  plain tilT,  although  the  contract 
in  form  is  pay  the  same  on  de- 
mand, an  action  may  nevertheless 
be  brought  without  the  special  a 
vermcnt  of  a  demand,  and  sustained 
without  proof  of  a  3emand.  These 
are  cases,  in  which  it  was  seen  or 
thouofht  to  be  seen,  that  the  money 
was  due  before  any  demand,  and 
therefore  the  demand  was  not  re- 
garded as  one  of  the  terms  of  the 
contract.  But  a  previous  demand 
is  necessary  where  the  engagement 
sought  to  be  enforced  is  an  origin- 
al specific  undertaking  by  parties 
bound  by  uq  previous  oblieration 
and  owing  no  duty  to  the  plaintiffs 
qther  and  further  than  the  duty 
which  this  engagement  creates. 
Barrett  vs.  Munroe    vol.  4,     196 

4.  The  giving  time  or  forbearing  to 
sue  for  a  precedent  debt,  where 
the  party  has  a  remedy  in  some 
court  either  at  law  or  in  equity,  is 
a  good  consideration  to  support  p 
promise  to  pay  the  debt.  And 
where  the  defendant  said  to  the 
plaintiff  s  agent,  "  Tell  the  old 
man,"  (meaning  the  plaintiff)  "not 
to  be  uneasy,  but  to  wait  until 
next  Thursday  week,  and  I  will 
then  come  to  his  house  and  com- 
promi'-^e  or  settle  the  matter,  for  I 
do  not  wish  him  to  be  injured,"  it 
is  evidence  tending  to  shew  such 
a  promise  sufficient  to  be  leit  to  the 


jur}%     Lowe  vs.  Wealhexly    vol. 
4.  212  . 

K  Whether  upon  the  payment  of  the 
price  of  slaves  partly  in  counte^ 
feit  bank  notes,  the  vendor  may  not 
recover  the  amount  of  the  notes  up- 
on an  express  or  even  an  implied 
promise  to  make  them  good,  not- 
withstanding a  receipt  and  acquit- 
tance under  seal  for  the  purchase 
money  contained  in  the  bill  of  sale, 
QiUre?  And  of  an  action  founded 
on  such  promise,  a  justice  has 
jurisdiction.  It  is  a  promise  to  pay 
money,  if  what  has  been  received 
as  a  bank  note,  be  not  what  it  pur- 
ports, and  not  a  guaranty  of  the 
solvency  or  punctuality  of  the  ma-  * 
kers  of  the  note.     Ibid.  212 

6.  Where  a  subscription  was  raised 
for  building  a  house  of  worship  for 
a  religious  society,  and  upon  the 
letting  of  the  building  at  auction  by 
certain  com  mission  ?rs  appointed 
for  the  purpose,  the  defendanJs, 
who  were  not  shown  to  have  any 
other  concern  with  the  transaction, 
declared  that  if  or  when  the  work 
was  done  according  to  certain  writ- 
ten specifications,  and  accepted  by 
the  commis'sioners,  they  would  pay 
the  sum  at  which  the  buildinir 
should  be  bid  off,  and  the  plainti^ 
became  the  contractor  and  execu- 
ted the  work,  but  it  was  rejected 
by  the  commissioners  upon  the 
ground  that  it  was  not  executed  ac- 
cording to  the  specitications  in  four 
particulars,  in  two  of  which,  how- 
ever, it  was  shown  that  an  altera- 
tion had  been  made  with  the  as- 
sent of  the  defendants,  it  teas  held, 
that  the  alteration  in  the  building, 
with  the  assent  of  the  defendants, 
modified  the  contract  to  the  extent 
of  that  assent,  but  left  it  subsisting 
as  to  the  other  particulars;  and  that 
as  to  them  the  acceptance  of  the 
work  by  the  commissioners  was  an 
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essential  term  of  the  defendants'*     revised  by  a  court  and  jury.   Ibid. 
engagement,    without  which    thel  220 

plaintiff  could   not  recover;  and  r  Skb   Assumpsit— Guaranty  1,2— 


was  held  further,  that  the  plaintiff 
could  not  recover  upon  the  common 
count  for  work  and  labour  done. 
Voung  vs.  Jefffcys     vol.  4.     216 

7  Whether  the  plaintiff  might  not 
obtain  compensation  in  some  fo-' 
rum,  in  case  the  acceptance  by  the 
commissioners  was  rendered  im- 
possible by  accident  —or  may  not 
be  entitled  to  redress  in  some  form, 
if  that  acceptance  has  been  with- 
held maliciously  or  by  fraudulent 
combination,    Quere?     Ibid,    216 

8.  The  effect  of  a  contract  is  a  ques- 
tion of  law.  Where  a  contract  is 
wholly  in  writing,  and  the  inten 
lion  of  the  framers  is  by  law  to  be 
collected  fiom  the  document  itself, 
there  the  entire  cr)nstruction  of  the 
contract — that  is,  the  ascertainment 
of  the  intention  of  the  parties,  as 
well  as  the  effect  ot  that  intention, 
is  a  pure  question  of  law;  and  the 
whole  office  of  the  jury  is  to  pass, 
on  the  a'leged  written  agreement.  | 
Where  the  contract  is  by  parol,  the, 
terms  of  the  agreement  are  of| 
course  a  matter  of  fact;  and  if  thosej 
ter.ns  be  obscure  ar  equivocal,  or 


Void  and  Voidablb. 

COSTS. 
See  Criminals  1,  2,  8« 

COVENANT. 

1.  Although  a  covenant  expressly 
made  with  A.,  but  Hc^itlared  to  be 
for  the  benefit  of  B.,  vests  the  le- 
gal interest  in  A.,  yet  where  the 
covenantee  is  not  expressly  declar- 
ed, the  inference  of  law,  because 
the  inference  of  reason,  is  that  the 
covenant  is  made  with  him  or  them 
for  whose  benefit  it  purports  to 
have  been  given:  Therefore  where 
certain  persons  guaranteed  that  W. 
would  pay  to  the  agent  of  a  com- 
pany of  stage  contractois.  '*  all  a- 
mounts  of  money  that  might  come 
to  his,  W's  hands"  as  agent  also 
for  the  company,  tt  .  was  held  that 
an  action  brought  against  the  cove- 
nantors upon  the  default  of  W., 
shoidd  be  brought  by  the  company, 
and  not  by  their  agent  to  whom  the 
money  was  to  bo  paid.  Feck^ 
WeHj'oxd  S,'  Co.  vs.  Gilmer  vol. 
4.  249 


are  susceptible  of  explanation  from  2,  If  a  defendant  could  set  up  mere 


extrinsic  evidence,  it  is  for  the  ju 
ry  to  find  also  the  meaninjf  of  the 
terms  employed;  but  the  effect  of  a 
parol  agreement,  when  its  terms  are 
given  and  their  meaning  fixed,  is  as 
much  a  question  of  law  as  the  con- 
struction of  a  written  instrument. 
Ibid.  216 

9.  In  works  ot  art,  it  is  a  prudent  andj 
common  stipulation  for  the  preven- 
tion of  controversies,  that  the  con- 
struction of  the  work  shall  be  de- 
termined by  some  persons  in 
whose  judgment  the  parties  have 
confidence;  and  the  judgment  of 
this  forum  cannot  be  disregarded  or 


delay  or  want  of  diligence  in  the 
plaintiff  as  a  defence  at  law  against 
an  express  unconditional  covenant, 
it  could  operate  at  most  but  to  re- 
lieve the  defendant  to  the  extent  of 
the  loss  thereby  thrown  upon  him. 
Ibid.  255 

3.^In  a  covenant  to  make  a  convey- 
ance of  land  ••  when  called  for"  to 
one  without  adding  '  and  to  his 
heirs,'  if  the  covenantee  die  with- 
out having  called  for  the  convey- 
ance, the  covenantor  is  either  not 
bound  to  convey  to  any  person, -.or, 
if  to  any  person,  to  the  heir;  and 
in  neither  case  can  the  administra- 
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tor  of  the  covenantee  maintain  any , 
action  upon  the  covenant.  Throw- 
ev  vs.  McJmyre     vol.  4, 


359 


COUNTERFEIT  NOTES. 
See  Payment  3, 

CRIMINALS. 

1.  The  costs  of  a  convicted  olTender 
are  not  a  debt.  cSUne  vs.  Manvel 
vol.4,  31 

2  The  sentence  pronounced  against 
a  convicted  criminal  that  he  .shall 
pay  the  costs  of  prosecution,  is  as 


those  who  are  likelv  to  offend,  as 
to  produce  in  effect  that  reasonable 
and  practical  equality  in  the  ad- 
ministration of  justice,  which  it  is 
the  object  of  all  free  governments 
to  accomplish.     Ibid,  37 

5.  The  execution  of  every  sentence 
of  a  court,  is  under  the  control  of 
the  court,  and  the  court  is  bound 
by  obligations  too  sacred  to  be  dis- 
regarded, to  allow  time  to  make 
application  for  a  pardon  in  every 
case  where  time  is  bona  Jide  de- 
sired for  that  purpose.     Ibid.     38 


much  a  part  of  his  punishment  as  6-  The  practice  which  has  prevailed 


the  fine  imposed  en  nX)mine^  and  it 
has  never  been  held  that  he  could, 
discharge  himself  therefrom  by 
taking  the  oath  of  insoKcncy,  ex  I 
cept  by  virtue  of  statutory  enact-, 
ments,  authorising,  or  supposed  to 
authorise,   such   a   discharge.     /- 


to  some  extent  in  this  Stale  of  in- 
dicting fines  with  a  provision  that 
they  should  be  diminished  or  re- 
mitted altogether  upon  matter  there- 
after to  be  done  or  shown  to  the 
C'ourt  by  the  person  convicted,  is 
illegal.  AVcf/e  vs.  BenntU  vol. 
4,  60 


hid.  3 1 

8.  The   right  of  the  Legislature  to  7.  In  cases  where  the  law  gives  to 
prescribe  the  punishment  of  crimes      the  Judges  a  discretion   over  the 


belongs  to  them  by  virtue  of  the 
general  grant  of  legislative  powers.! 
It  is  a  power  to  uphold  social  or- 
der by  competent  sanctions,  unless' 
they  be  restricted,  and  so  far  only! 
as  they  are  restricted  by  constitu- 
tional prohibitions,  it  is  a  power  in| 
the  Legislature  to  accomplish  the 
end  by  such  means  as  in  their  dis-' 
cretion  they  shall  judge  best  fitted 
to  effect  it.      Ibid.  33 


9i/r?r?/w?n  of  punishment,  they  may, 
with  propriety,  suspend  the  sen- 
tence foi  the  avowed  purpose  of 
affording  to  the  convicted  an  op- 
portunity to  make  restitution  to 
the  person  peculiarly  aggrieved  by 
his  offence,  or  to  redress  its  mis- 
chievous public  consequences,  and 
when  judgment  is  to  be  pronounc- 
ed, the  use  which  has  been  made 
of  such  opportunity  is  %'ery  proper 
to  be  considered  by  the  Court  in 
the  exercise  of  that  discretion. — 
Ibid.  5 1 


4    Whatever  might  be   thought  of  a' 
penal  statute,   wliieh,  in  its  enact-! 
ments,  makes  distinctions  between 
one  part  of  the  community  and  a-8.  When  a  defendant  is  acquitted  on 
nother,  cnpriciously,  and   by  way      a  criminal  charge,  he  is  en  tided  to 


of  favor'tism,  it  cannot  be  denied 
that»  in  the  exercise  of  the  great 
powers  confided  to  ihe  Legislature 
ifor  the  suppression  and  punishment 
of  crimes,  they  may  rightfully  so 
apportion  punishments  according 
to  the  condition,  temptations  to 
crime,   and  ability    to    suffer,   of, 


the  common  law  judgment  that  he 
go  without  day  as  to  the  indict- 
ment, but  at  the  foot  of  such  j  udg- 
ment,  there  should  be  a  judgment 
under  our  Statute  (1  Rev.  Stat.  ch. 
105;  sec.  24)  against  the  defend- 
ant in  favor  of  the  officers,  and  the 
defendant's  witnesses  for  his  costs 
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due  to  them  to  be  Uxed  by  the) 
clerk,  upon  which  he  should  issue! 
execution,  not  for  the  State,  but  in 
favor  of  the  said  officers  <kc.  a- 
gaiust  the  defendant.  lung  vs. 
Feather ston     vol.  4,  127 

See  Judgment  9. 

CROPS. 

See  Landlord  and  Tenant  5,  6 — 

Levy  1. 

DAMAGES. 


lands  sold  by  the  sheriff,  it  is  ne- 
cessary to  state  an  eviction  of  the 
plaintiff,  or  some  disturbance  by 
the  defendant,  or  by  some  person 
deriving  a  title  under  the  sheriff's 
sale  and  conveyance;  and  the  alle- 
gation that  the  sheriff  "  made  title 
to  the  purchaser,"  without  stating  • 
that  some  person  in  particular, 
claiming  and  getting  title  by  virtue 
of  the  sheriff's  deed,  turned  or 
kept  the  plaintiff  out  of  posses- 
sion, is  insufficient.     P^id.        306 


TERY. 


o       A  i/Y     A         '  o  «, '3.  If  either  of  two   counts   in  a  de- 

See  Appeals  IO-Assault  and  Bat-  ^^^^^.^^  ^^  M^c^^v^^  and  the  ver- 
dict be  entered  generally  upon 
belli,  the  plaintiff  cannot  have 
judgment.     Ib'uL  310 

Ske  Ejecmdnt  5. 


DECLARATIONS  AND  ADMIS- 

SIGNS. 


DECLARATION. 

1.  A  count  in  a  declaration  for  a  ma- 
licious and  excessive  levy  and  sale 
by  a  constable,  which  states  a  sei- 
sure  and  sale  by  the  officer  of  **the 
property"  to  a  greater  value  than 
the  debt  to  be  satisfied,  is  insuffi-jSRE  Compromise— Evidence  4,  7, 
cient;  for  "the    property"  may  boj  H,  I^>  13,  19,  2;^. 

either  leal  or  personal — if  the  for-j 
iner,   then   the   plaintiff  sustained  DEED, 

no  injury  by  the  acts  of  the  de-  I.  Execution  includes  delivery,  and 
fendmt,  because  neither  the  levy  when  it  is  stated  of  a  deed  as  a 
nor  pale  by  a  constable  can  divest;  Aict  that  "  it^executiim  was  prov- 
the  owner   of  land   of  his  title,  on     ed."  it  must   be   understood  that 


disturb  his  possession — if  the  lat 
ter,  then  there  is  no  averment  that 
it  was  not  an  entire  thing,  or  that 
there  were,  at  the  time  of  the  le- 
vy, other  goods  or  chattels  of  the 
plaintiff,  known  to  the  defendant, 
in  such  different  and  distinct  par- 
cels or  kinds,  that  the  defendant 
might  hive  taken  a  reasonable  part 


such  evidence  was  offered  as  es- 
tablished its  delivery  prima  fade. 
If  it  were,  then  the  production  of 
the  deed  by  one  of  .the  grantees  ac- 
companied with  testimony  of  long 
possession  mider  it.  is  a  very 
strong  circumstance  to  confirm  the 
prima  fade  proof  of  delivery. — 
Ross  vs.  Durham     Vol.  4,        58 


thereof,  and  not   the   thing  which  ^^  ^^^  j^g^pp^^^.jj^^.Q^j^(^j.jcncy  in  the 
he  did   take,   and   which    was  oH     dpseriplion    contained    in   a  deed 


greater  value  than  the  sums  to  be 
raised  Honeijcul  vs.  An^el  vol. 
4,  30t) 

2.  In  a  declaration  against  a  consta- 
ble for  a  fraudulent  levy  upon  the 
lands  of  the  plaintiff,  and  a  return 
of  the  same  to  Court,  whereby  an 
order  of  sale  was  obtained,  and  the' 


may  ho  corrected  or  supplied  by  a 
reference  to  another  deed,  if  the 
deed  referred  to  contains  a  more 
particular  and  certain  description 
of  the  land  intended  to  be  convey- 
ed. Thus,  if  to  the  description  by 
courses  and  distances  in  a  deed  be 
added  the  further  description  *'con- 
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laining  three  hundred  acres,  sold  by 
Jacob  McLindon  to  Isaac  Sowell," 
the  course  and  distances  shall  be 
controlled,  if  necessary,  by  the 
description  in  the  deed  given  for 
the  land  by  McLindon  to  Sowell. 
liiiterxs.  f^arreit     vol.4,        133 

3.  Wliere  a  debtor  conveyed  proper- 
ty in  trust  to   secure  the  payment 
of  certain  debts,  and  among  others 
**anotP  for   $500,  payable  toJ.i 
W. ,  and  bv  him  transferred  to  R. 
D."  the  trustee,  and  proceeded  to 
direct  that  *'  the  balance  of  the  mo- 
ney, if  Biiy,  after  paying  the  debts 
in  this  deed,  the  said    R.  D    is  to  7^   ^       ^^^  ^^  ^^i^^  ,^  ^ 
pay"  to  the  grantor,  and  the  trus^     f„^j  ,„  }„  j^^j^  ^f  conveyance, 
tee  sold  the  property  and  received 
the  proceeds  sufiicient   to  pay  the' 
debts   mentioned   in   the   deed  in' 
trust,  it  was  held  that  in  a  suit  by! 
R.  D.  against  J     W.  a?  endorser 
upon  a  note  for  $430,  made  by  the; 
debtor,  the  jury  were  not  at  liberly 

to  infer,  without  any  extrinsic  evi-'  *  ,  j  ,_  •  ,. 
dence,  that  there  was  but  one  note^'  A^ff^'.^r^^^'T.,^®  _?'*"*^^i° 
to  which  these  persons  were  par-' 
ties,  and  that  that  was  misdescrib-| 
ed  in  the  deed  by  mistake*,  and  if 
was  held  further,-that  no  evidencel 
could  be  received  at  la?v,  to  shewi 
the  mistake.  Dismukes  vs.  PFris:ht\ 
vol.  4,  206 

4.  In  the  construction  of  deeds,  the 


the  time  of  the  making,  or  at  any 
subsequent  time,  if  done  with  the 
knowledge  and  consent  of  the  ma- 
kers. But  where  there  were  nei- 
ther acts  done,  nor  words  spoken 
at  the  time  of  the  making,  from 
which  a  delivery  of  the  paper  as  a 
deed  to  the  donee,  or  to  any  per- 
son for  him,  could  be  inferred,  and 
the  possession  of  the  paper  by  the 
donee  long  afterwards  was  satisfac- 
torily accounted  for,  il  was  held 
that  there  was  no  evidence  of  a 
delivery  to  be  left  to  a  jury. — 
Clayton  vs.  Liverman  vol.  4,  238 


whether  annexed  to  the  deeds  me- 
chanically or  not,  become  incorpo- 
rated as  parts  of  them.  But  whe- 
ther such  map  or  survey  could  be 
read  in  evidence  when  not  regis- 
tered with  the  deed.  Qu?  Hat' 
ris  vs.  Maxwell    vol.  4,  242 


first  rule  is,   that   the  intention  of 


consideration  of  the  sum  of  ten 
dollars  to  him  in  hand  paid  by  the 
grantees,  '^  remised,  released,  and 
quit  claim"  to  them,  certain  land, 
may  operate  as  a  deed  of  bargain 
and  sale,  to  pass  the  title  to  the 
grantees,  if  it  cannot  operate  as  a 
release  for  want  of  some  interest 
in  them.  Bronson  vs.  Poynitr 
vol.  4,  393 


the  parties   is,   if  possible,    to  be-      _.,,         .        i.  i     •  . 
supported;  and  the  second  rule  is.,^'  ^^^^^I^^  ^^«  ^^^i«  '"^^^^^ '»  P^!^ 
that  this  intention   is  to  be  ascer-l     P^^^^  '«  conveyed  to  one  person  m 


tained  by  the  deed  itself,  that  is, 
from  all  the  parts  of  it  taken  to- 
gether.    Ibid.  207 

5.  Omissions  in  a  deed  cannot  be 
supplied  from  arbitrary  conjecture, 
though  founded  upon  the  highest 
degree  of  probability.    Ibid.     207 

6«  The  delivery  of  apaperasadeed, 
may  be  either  actual  at  the  time  of 
the  making,  or  by  the  donee's  tak- 


the  premises  of  a  deed,  but  in  the 
habendum  is  limited  to  another,  the 
latter  is  repugnant  to  the  former 
and  void,  and  the  property  is  vest- 
ed in  the  grantee  named  in  the 
premises,  who  may  consequently 
maintain  an  action  for  it  in  his  own 
name.     Hafner  vs.  Irwin     vol.  4, 

433 

10.  If  the  name  of  a  grantee  appear 
first  in  the  habendum  of  a  deed, 


ing  possession  of  it  as   a  deed  atl     it  will  be  good,  provided  that  there 
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11.  Where  in  a  deed  of  covenant  loj 
stand  seized  from  an  uncle  to  his  g^ 


was  not  another  ^ant  named  in  the 
premises;  or  if  there  were,  provid-tj, 
ed  the  estate  given  by  the  haben-, 
dum  to  the  new  grantee  was  not 
immediate,  but  by  way  of  remain- 
der.    Ibid.  434 

toi 
his( 
nephew,  T.  S.,  the  donor  used 
these  words:  "  I  give  and  grant, 
after  the  decease  of  my  wife,  two 
tracts  of  land,  lying,  &c.,  to  be 
possessed  by  him  in  fee  simple,  af- 
ter the  decease  of  my  said  wife, 
upon  condition  that  he,  the  said  T. 
S.,  shall  then  immediately,  or  as 
soon  alter  a  reasonable  time  as  may 
be,  settle  the  same,  and  continue 
on  the  said  premises  during  his 
natural  life,  so  that  the  said  prem- 
ises shall  not  be  sold  or  alienated 
during  the  life  time  of  him,  the' 
said  T.  S.  Also,  1  give  and  grant  * 
to  my  said  nephew,  T.  S.,  one  ne 
gro  fellow,  named  &c.,  to  him  and 
his  heirs  and  assigns  forever,"  it 
was  held  that  the  words  **  to  him, 
his  heirs  ai^d  assigns  forever,"  ap- 
plied only  to  the  limitation  of  the 
slave,  and  that  the  nephew  took 
but  a  life  estate  in  the  lands,  for 
want  of  the  words  of  inheritance 
••to  him  and  his  heirs."  PFi'/s:.^ 
vs.  Saunders     vol   4,  480 

See  Infant   1,   2— Sheriff   8,   9, 
10— Taxes. 


DEEDS  IN  TRUST. 

See  Dower  2 — Judgment  13 — Re- 
gistration  TllUSTS    AND    TrITS 

TEB8  3, 4-*-UsuRY  1,  3,  5,  6,  11. 

DEFEASANCE. 
See  Pleas  and  Pleading  6,  7. 


DEMAND. 

See  CovTRAcr  3— Detinue  2,  5 — 
Guardian  1,2 — Notice. 


DETINUE. 

One  who  comes  to  the  possession 
of  a  chattel  pending  an  action  of 
detinue  for  it,  prima  facie  claims 
under  the  defendant,  and  is  bound 
by  the  judgment.  Mitchell  vs. 
Hainey     vol.  3,  61 

In  the  action  of  detinue,  a  previ- 
ous demand  is  not  necessary,  if  the 
defendant  had  the  possession  and 
claimed  the  property  at  the  institu- 
tion of  the  suit;  and  it  seems  that  a 
demand  is  not  necessary  in  any 
case,  except  to  fix  one  then  in  pos* 
session  with  a  liability  to  this  kind 
of  action,  although  he  may  part 
from  the  possession  before  suit  ac- 
tually brought;  or  except  for  the 
purpose  of  putting  an  end  to  a  bail- 
ment.    Jones  vs.   Green    vol.  4, 

354 

The  possession  necessary  to  ren- 
der a  defendant  liable  in  an  action 
of  detinue,  need  not  be  an  actual 
possession,  but  may  be  one  in  a 
legal  sense,  as  where  another 
holds  as  bailee  at  will,  or  for  the 
benefit  of  the  defendant.  There- 
fore where  it  appeared  merely  that 
the  defendant  had,  before  the  suit 
brought,  ••  put  the  slave  in  ques- 
tion in  the  possession  of  his  broth- 
er-in-law," but  without  any  written 
transfer,  and  without  consideration; 
it  was  held  that  it  was  proper  to  be 
left  to  the  jury.ta  say  how  the  pos- 
session was — whether  in  the  de- 
fendant or  his  brother-inlaw — and 
that  the  plaintiff  could  not  be  non- 
suited, upon  the  ground  that  there 
was  no  evidence  of  his  possession 
at  the  time  of  the  suit  brought. 
Ihid. 


354 


,  The  ffiat  of  the  action  of  detinue 
is  the  wrongful  detainer  at  the  date 
of  the  writ,  and  not  the  original  ta- 
king of  the  chattel.  It  is  general- 
ly, therefore,  incumbent  on  the 
plaintiff  in  this  action,  to  shew  an 
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actual  possession  or  a  -general  con- 
trolling power  over  the  chattel  by 
the  defendant,  at  the  date  of  the 
writ.  And  if  the  defendant  had 
not  the  actual  possession  at  thej 
time  when  the  writ  was  sued  out, 
it  cannot  be  said  that  the  defendant! 
is  in  ffiw  liable  to  the  action,  but 
only  thai  he  is  liable  if,  upon  the| 
evidence,  the  jury  should  infer  that 
he  had  a  general  controllinir  power 
over  the  possession  at  that  time. 
Charles  vs.  Elliott     vol.  4,      468 

5.  If  one  having  a  right  to  the  pos- 
session of  chattels,  make  a  demand 
therefor  which  is  refused,  and 
thereupon  and  before  the  writ  is 
sued  out,  the  defendant  part  with 
the  possession,  the  action  of  deti- 
nue may  be  maintained;  for  the 
transfer  ofpossession  alter  demand, 
is  treated  as  an  act  done  in  elusion 
of  the  plaintiff's  action.  Jbid.   470 

DEVISE. 

J.  A  devise  by  a  testator  of  his 
**  Home  plantation"  will  npt  cam- 
town  lots  laid  off  on  a  part  of  that 
tract  of  land  by  commissioners  un- 
der an  act  of  the  Legislature  pass- 
ed at  the  instance  of  the  devisor, 
when  it  appears  that  the  lots  have 
been  occupied  for  many  years  as 
part  of  the  town,  although  the  litlf 
to  the  lots  may  still  be  in  the  devi- 
sor. Hampton  vs.  Cowlen  vol 
4,  16 

2.  Where  a  testator  devised  a  certain 
tract  of  land  to  his  eldest  son,  and 
the  balance  of  his  lands  to  his  wid- 
ow and  other  sons,  and  bequeath- 
ed his  slaves  to  his  widow,  all  his 
sons  and  his  daughter,  and  in  asub- 
sequent  clause,  directed  as  follows: 
"  At  the  death  of  mv  said  wife,  all 
the  land  and  negroes  that  may  fall 
to  her,  shall  return  to  J.  Z,"  (one 
of  his  sons)   "and  in  case  of  the' 


children,  withont  a  lawful  beir, 
begotten  of  his  or  her  body,  that 
then  his  or  her  part  shall  be  equal- 
ly divided  among  the  survivors;" 
tt  was  held  that,  upon  the  death  of 
J.  Z  without  children,  subsequent 
to  the  death  of  the  widow,  all  the 
lands  which  he  acquired  under  his 
father^s  will,  both  that  part  which 
was  given  to  him  immediately,  and 
that  which  was  limited  to  him  af- 
ter the  death  of  his  mother,  went 
over  to  his  surviving  brotliers  and 
sister,  and  that  the  limitation  was 
not  too  remote.  ZoUicofftT  vs. 
Zollicoffer    vol/  4,  438 

Ske  Limitation— Wills  3. 

DISCONTINUANCE. 

If,  after  a  judgment  against  him,  the 
defendant  comes  into  couit  at  a 
subsequent  term,  and  procures  the 
judgment  to  be  set  aside,  and  pleads 
to  the  action,  and  a  verdict  is  sub- 
sequently rendered  against  hira,  it 
is  no  discontinuance  of  the  action 
of  which  he  can  take  advantage; 
and  if  it  were  a  discontinuance,  it 
would  be  cured  by  the  verdict  un- 
der our  act  of  amendment.  1  Rev. 
Stat.  ch.  5,  sec.  5.  Horah  vs. 
Long    vol.  4,  275 

DOGS. 
I.  The  owner  of  a  sheep  is  justified 
in  killing  a  dog  which  had  destroy- 
ed some  of  his  sheep,  and  return- 
ed upon  his  premises  apparently 
for  the  purpose  of  destroying  oth- 
ers, although  the  dog,  at  the  Ume 
he  is  killed,  be  not  in  the  vfryacl 
of  destroying  or  w^orrj'ing  the 
shet^p;  and  although  it  be  not 
shown  chat  the  owner  of  the  dof 
was  cognizant  of  his  bad  qualilieSr 
or  that  there  was  no  other  meani 
of  preventing  the  injury.  Farrott 
vs.  Hartsfield    vol.  4,  H® 


death  of  either  of  my  aforenamed;-^.  Where  a  dog  is  chasing  animal* 
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Jttm  nalurx,  or  combatin|(  with  an-  2. 
other  dog,  a   necessity  for  killing 
hira  roust  be  made  out,  or  the  kil- 
ling will  not  bejustififed.  lb.     112 

3.  It  is  not  necessary  for  the  naainte- 
nance  of  an  action  for  killing  a  dog, 
that  the  dog  should  be  shown  to 
be  of  some  pecuniary  value. — 
Dogs  belong  to  that  class  of  do  mi 
ciled  animals  which  the  law  recog- 
nises as  objects  of  property,  and 
what  *t  recognises  as  property,  it 
will  protect  from  invasion  by  a 
civil  action  on  the  part  of  the  own- 
er. Dodson  vs.  Mock  vol.  4,    146 

4.  A  dog  may  be  of  such  ferocious  a 
disposition,  or  predatory  habits,  as 
to  render  him  a  nuisance  to  the 
community,  and  if  permitted  to  go 
at  large,  he  may  be  destroyed  by 
any  person.  But  the  law  does  not 
require  exemption  from  all  fault  as 
a  condition  of  existence;  and  the 
trivial  offences  of  stealing  an  egg^ 
snapping  at  one  man's  heel  and 
barking  at  another*s  horse,  and  the 
being  suspected  of  having,  years  be- 
fore, worried  a  sheep,  will  not  put 
a  dog  out  of  the  pale  of  the  law  and 
justify  any  person  in  killing  him 
Jbkd.  146  4. 

See  Trespass  3. 

DOWER. 

1.  A  widow  has  not  the  right  to 
make  turpentine  upon  land  assign- 
ed to  her  in  dower,  which  in  the 
life-time  of  her  husband  had  not 
been  used  for  that  purpose.  But 
she  may  rightfully  use,  in  the  or- 
dinary mode  of  making  turpentine, 
trees  thai  have  been  boxed  or  tend-  5, 
ed  for  turpentine  in  his  lifetime; 
and  she  may  box  new  trees  as' 
those  already  boxed  become  untiti 
for  use,  so  as  not  to  enlarge  the, 
crop  beyond  the  extent  which  it 
had  when  the  dower  was  assigned.! 
Can  vs.  Carr    vol.  4*  179 


A  deed  in  trust,  executed  by  a 
husband,  but  not  proved  and  regis- 
tered until  after  his  death,  operates, 
nevertheless,  by  relation  to  the 
time  of  its  execution  to  defeat  the 
widow's  claim  of  dower;  for  the 
act  of  1829,  ch.  20,  (1  Rev.  Stat, 
ch.  57,  sec.  24,)  which  prescribes 
that  deeds  in  trust  shall  not  operate 
against  creditors  and  purchasers, 
but  from  their  registration,  does 
not  apply  to  the  widow's  claim  of 
dower,  she  being,  with  respect  to 
such  claim,  neither  a  creditor' or 
purchaser.  Norwood  vs.  Marrow 
vol.  4,  442 

For  feudal  reasons,  a  widow  holds 
her  dower  of  the  heir,  or  of  the 
person  in  whom  is  the  reversion  of 
the  land  assigned  for  dower.  But 
in  point  of  title,  her  estate  is  con- 
sidered as  derived  from,  and  a  con- 
tinuation of,  that  of  the  husband: 
and  although  between  the  death  of 
the  husband  and  the  assignment  of 
dower,  a  seisin  of  the  heir  or  of 
another  person  intervenes,  yet  up- 
on the  assignment,  she  is  in  by  re- 
lation from  the  death  of  the  hus- 
band.    Ibid.  448 

She  does  not  require  the  assist- 
ance of  the  heir;  but  brings  her 
action  against  any  person  who  has 
the  freehold,  whether  that  be  the 
heir  or  any  other.  She  may  sue 
a  disseisor,  abator  or  intruder, 
and  hence  those  persons,  although 
holding  the  freehold  by  wrong, 
may  assign  her  di»wer,  and  there- 
by bind  those  who  have  the  right. 
ibid.  448 

If  a  husband  make  a  voidable  a- 
lienation,  and  do  not  avoid  it  dur- 
ing his  life,  there  can  be  no  title  of 
dower,  because  he  had  not  the 
seisin  at  his  death  But  if  the 
deed  be  void,  the  seisin  remained 
in  the  husband,  and  the  right  of 
dower  attached  thereto.    lb.     449 
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6.  A  deed  executed  by  a  husband, 
but  not  registered  until  after  his 
death,  operates  by  relation  from 
the  time  of  its  execution  to  bar  the 
wife's  claim  of  dower.  Ibid.    449 

7.  In  a  proceeding  by  petition,  un- 
der the  act  of  1784,  1  Rev.  Slat. 
ch.  121.  sec.  1,  for  dower,  the 
suit  for  dower  is  at  an  end  by  the 
judgment  of  the  court  awarding 
dower.  This  is  thi^  only  judgment 
to  be  rendered  in  that  suit;  and  any 
proceeding  to  set  aside  the  inqui- 
sition taken  under  our  act — like 
ihe  icire  facias^ or  writ  of  error 
—or  writ  of  admeasuremenl-^or 
bill  in  equity,  used  to  set  aside  the 
sheriff's  assignment  in  England — 
is  in  the  nature  of  a  new  suit. 
Siinet  vs.  Caw.horn     vol.  4,   501 

8.  The  act  of  1784  has  not  indicated 
the  remedy  for  an  illegal  or  exces- 
sive aIlolm«nt  of  dower;  hut  the  u- 
sages  of  our  courts  have  defined  it. 
to  wit,  that  when  the  report  of  the 
jury  is  returned,  exceptions  may 
be  tlierennto  taken  by  any  one 
thereby  aggrieved,  and  the  court 
will  set  aside  the  allotment  and  or- 
der a  new  allotment,  if  sufficient 
cause  be  shewn.  And  if  a  judg- 
ment be  pronounced  overruling 
such  exceptions,  the  party  may  ap- 
peal, which  will  not  disturb  the 
judgment  that  the  widow  recover 
her  dower— nor  vacate  any  thing 
that  has  been  done  in  execution  of 
that  judgment;  but  will  only  carry 
up  the  proceeding  instituted  to  set 
aside  the  inquisition  of  the  jury. 
Ibid.  501 

9.  Under  the  act  of  1784,  the  jury 
cannot  assign  to  the  widow  the 
whole  of  her  husband's  real  estate, 
upon  the  ground  that  the  whole  of 
it  is  necessary  for  her  decent  sub- 
sistence. The  act  gives  hei  one 
third  of  the  real  estate  of  which  her 
husband  died  seized,  in  which  is 


to  be  comprebended  the  maosioa 
house  and  offices— or  if  the  whole 
mansion  and  offices  cannot  be  so 
taken  in,  without  injustice  to  the 
children,  then  such  part  or  portion 
thereof  as  rnay  be  sufficient  to  af- 
ford her  a  decent  subsistence.  But 
the  mansion  house— or  a  part  of 
the  mansion  house— is  not  to  be 
allotted  in  addition  to  her  third,  but 
in  part  of  her  third;  and  if  the 
whole  be  allotted  to  her  by  the  ju- 
ry, when  her  husband  had  no  oth- 
er real  estate,  the  report  will  beset 
aside.     Ibid*  &01 

See  Estoppel  6— Usury  U. 

EJECTMENT. 

1.  The  defendant  in  ejectment  is  gen- 
erally permitted  to  shew  a  better 
title  than  that  of  the  lessor  of  the 
plaintiff,  in  a  third  person.  But 
where  both  parties  claim  title  un- 
der the  same  person,  it  is  not  com- 
petent to  either,  as  such  claimants, 
to  deny  that  such  person  had  title; 
and  though  the  defendant,  in  such 
case,  rnay  still  shew  that  he  had  in 
himself  a  better  title  than  that  of 
the  plaintiff's  lessor,  yet  he  cannot 
set  up  a  tide  in  a  third  person. 
Love  vs.  Gates     vol.  4.  363 

2.  If  an  action  of  ejectment  be,  with 
the  consent  of  the  parties,  by  a  rule 
of  court,  referred  to  certain  arbitra- 
tors, and  they  make  an  award  that 
the  defendant  was  guilty  of  the 
trespass  and  ejectment,  and  shall 
pay  nominal  damages  and  costs, 
upon  which  a  judgment  is  renc^cr- 
ed  accordingly,  and  the  plaintiff's 
lessor  put  into  possession  of  the 
term  by  a  writ  for  that  purpose, 
the  defendant  is  not  estopped  by 
such  award  and  judgment  from  af- 
terwards setting  up  title  to  the 
premises;  because,  in  the  action  of 
ejectment,  the  right  to  the  land  is 
not  put  in  issue  and  determined, 
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ftnd  a  reference  of  the  suit  by  a 
rule  of  court  to  arbitrators,  chosen 
by  the  parties,  cannot  bring  before 
them  more  tlian  was  in  issue  be- 
fore the  court.  Hardin  ys.  BtaXy 
voi.  4,  381 

3.  Where  a  demise  in  ejectment  is 
laid,  from  two  or  more  lessors,  and 
it  appears  that  those  lessors  are 
tenants  in  common  with  one,  who 
lias  not  joined  in  the  demise,  the 
plaintiff  may  yet  be  entitled  to  re* 
cover,  according  to  the  interest  of 
his  lessors,  though  if  one  of  the 
joint  lessors  had  no  title,  the  plain- 
tiff could  not  recover  at  alli  Bvon- 
son  vs.  PaynXtr    vol.  4,  dOS 

4.  Where  a  general  verdict  is  found 
in  an  action  of  ejectment,  a  judg 
ment  that  the  plaintilT  recover  his 
term   is  proper  in  point  of  form. 
lb  ill.  395 

5.  In  an  action  of  ejectment,  the 
quantity  of  land  mentioned  in  the 
declaration,  need  not  correspond 
with  that  which  the  lessor  of  the 
plaintiff  claims.  He  may  declare 
for  an  indefinite  number  of  tracts 
of  land— -and  recover  according  to 
the  quantity  to  which  he  proves  ti- 
tle; especially  when  it  appears  that 
all  the  tracts  adjoin  each  other  and 
constitute  in  fact  but  one  tract  in 
the  possession  of  the  defendant 
Huggina  vs.   Kelchum    vol.    4, 

415 

See  Landlord  ^  Tenant  1,  2,  S,  4. 

ELECTION. 
See  Voter. 


EMANCIPATION. 

1 .  A  record  of  the  County  Court  sta- 
ting that  **npon  the  petition"  of 
the  master  *'  it  is  ordered"  that  the 
slave  '*  be  emancipated  and  set  free 
from  slavery*'  is  sufficient  evidence 
under  the  act  of  1796  (Rev.  c. 
453)  of  the  emancipation/  without! 


showing  any  petition  in  writing. 
Sampson  vs.  Burgwin    vol.   S, 

28 

2.  An  order  of  the  County  Court  e- 
mancipating  a  slave  under  that  act 
without  stating  that  the  slave  had 
performed  meritorious  services,  is 
conclusive,  being  the  act  of  a  court 
of  exclusive  jurisdiction,  and  can- 
not be  impeached  by  evidence  that 
the  slave  had  not,  or  could  not  have 
performed    such   services.     Ibid. 

28 

ESTOPPEL. 

1 .  Where  a  party  is  estopped  by  his 
deed,  all  persons  claiming  under  or 
through  him  are  equally  bound  by 
the  estoppel.  Luns/ord  vs.  Alex- 
ander   vol.  4,  42 

£.  Where  both  parties  claim  tide  un- 
der the  same  person,  it  is  not  com- 
petent to  either  as  such  claimant, 
to  deny  that  such  person  had  title. 
Ives  vs.  Sawyer    vol.  4,  51 

3.  Where  two  persons  purchase 
jointly  from  the  same  vendor,  and 
enter  into  possession  of  a  tract  of 
land  as  tenants  in  common,  and  af- 
ter a  common  possession  of  several 
years,  execute  an  agreement  under 
their  hands  and  seals,  in  which 
they  acknowledge  that  they  hold 
the  land  as  tenants  in  common,  it 
cannot  be  permitted  to  either  of 
them,  or  to  any  other  person 
claiming  under  either  of  them,  un- 
til tlie  rights  thereby  acknowledged 
shall  be  divested  or  changed,  to  set 
that  possession  up  as  hostile  to  the 
title  of  his  co-tenant.  And  in  such 
case,  if  one  of  the  tenants  in  com- 
mon convey  by  deed  the  whole 
land  to  another  person,  and  recite 

the  deed  that  Ae,  the  vendor, 


in 


had  title  to  the  whole,  and  the  pur- 
chaser is  ignorant  of  the  tenancy 
in  common,  it  will  not  prevent  the 
rule  of  law  from  attaching.    The 
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estoppel  applies  to  the  purchaser  by) 
reason  of  his  privity  with  and  un-l 
der  his  venilor,  not  because  of  per-' 
sonal  ill  faith.  Iio»9  vs.  J)urham\ 
vol.  4,  54 

4.  An  agreement  made  by  two  per-  2 
sons  in  possession  of  a  tract  of  land 
under  a  joint  purchase  in  which 
thev  acknowledged  ur'^er  their 
hands  and  seals  that  they  were 
tenants  in  common  of  all  the  lands 
which  they  had  purchased  from 
their  said  vendor,  estops  both  of 
them  from  denying  that  their  ven- 
dor bad  tiile  to  the  land,  and  alsoj 
estops  each  from  averring  any  an-  3 
tecedent  matter  to  show  that  the' 
other  had  no  tide.     Ibid,  54 

5.  The  State  is  not  bound  by  an  es- 
toppel, nor  is  a  grantee  from  the 
State  estopped  to  deny  what  the 
State  from  whom  he  claims  is  at 
liberty  to  assert.  Candler  vs.  ^ 
Lwuford    vol.  4,  407 

6.  One  claiming  under  a  husband,  is 
estopped  from  shewing  title  out  ofj 
the  husband  and  in  a  third  person, 
to  defeat  the  wife's  claim  of  dow- 
er, nor  can  he,  for  such  purpose, 
avail  himself  of  a  conveyance  ob- 
tained from  such  third  person,  sub- 
sequently to  the  commencement  of 
the  suit,  and  his  plea  thereto. 
Norwood    vs.    Marrow    vol.   4, 

442 

7.  Where  both  parties  claim  under 
the  same  person,  the  title  of  that 
person  is  not  to  be  disputed  be-  5 
twcen  them,  unless  one  of  them 
can  shew  a  better  title  in  himself. 
Ibid.  449 

See  Ejectment  1,  f*— Former  Ac- 
quittal 3 — Landlord  Sl  Tenant 
ly  2,  3,  4 — Release. 

EVIDENCE. 
1.  In  an  action  by  a  negro,  brought 
to  try  his  right  to  his  freedom,  if 
e\ideace  of  his  being  reputed  to  be 


a  freeman  is  offered,  it  i«  admissi- 
ble to  show  in  reply  acts  of  own- 
ership inconsistent  with  such  repu- 
tation. Sampson  vs.  Burgwin 
vol.  d,  28 

t.  A  **  credible  witness"  to  prove  a 
nuncupative  will  under  the  15th 
section  of  the  act  of  1784  (i  Rev. 
Stat.  ch.  122,  sec.  2.)  means  one 
who  is  competent  according  to  the 
rules  of  the  common  law;  and  if 
he  be  incompetent  from  interest, 
such  incompetency  may  be  remov- 
ed by  a  release.  AJatftews  vs. 
Alarchant    vol.  3,  40 

t.  A  "party  cannot,  by  refusing  his 
assent  to  a  release  or  surrender 
tendered  by  a  witness  on  the  other 
side,  exclude  his  testimony.  The 
depositing  the  release  in  the  clerk's 
office  will  be  sufficient  to  enable 
the  witness  to  testify.     Ibid,     40 

t.  In  this  country,  traditionary  evi- 
dence is  received  in  regard  to  pri- 
vwe  boundary,  but  we  require  that 
it  should  have  something  definite 
to  which  it  can  adhere,  or  that  it 
should  be  supported  by  proof  of 
correspondent  acquiescence  or  en- 
joyment. A  mere  report,  or  neigh- 
borhood reputation,  unfortified  by 
evidence  of  enjoyment  or  acquies- 
cence, that  a  man's  paper  title  cov- 
ers certain  land,  is  too  slight  and 
unsatisfactory  to  be  received  as  ev- 
idence in  questions  of  boundary. 
MendenhuU  vs.  CasieU  vol.  S,  49 

,  Where,  upon  the  endorsement  of 
a  note,  it  was  agreed  by  parol  be- 
tween the  endorser  and  endorsee, 
that  if  the  former  ^ould  execute 
to  the  latter  a  deed  for  a  tract  of 
land,  the  latter  would  strike  out  the 
endorsement,  and  lelease  the  en- 
dorser from  all  liability  thereon, 
and  the  endorser  did  afterwards 
execute  a  deed  for  the  tract  of 
land,  which  was  accepted  by  the 
endorsee,  it  toas  held  that  proof  a' 
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those  facts,  was  not  evidence  ten- 
iling  to  establish  a  contract  varUint 
from  that  contained  in  the  written 
endorsement,  and  was  competent 
to  establish  an  accord  and  satisfar  - 
tion.  iSmitherman  vs.  Umiih 
vol.  3,  89 

0.  In  a  petition  against  an  adminis- 
trator, upon  an  issue  made  up  to 
try  whether  the  petitioners  are  the 
next  of  kin  of  the  intestate,  the 
sureties  to  the  administration  bond 
are  competent  witnesses  for  the 
defendant,  they  being  neither  par- 
ties nor  privies  to  the  record. — : 
ICaywood  Y9.  Barrett  vol.  3,.    9\ 

7.  In  questions  of  pedigree,  declara- 
tions of  deceased  persons,  to  be 
admissible,  must  be  derived  from 
tliose  who  are  connected  with  the 
family.     JbiJ.  91 

8.  In  an  action,  on  a  joint  and  several 
promissory  note,  if  the  action  is 
against  the  piincipal  alone,  the 
purety  may  be  witness  either  for 
the  plaintiff  or  delendant.    76.    93 

9.  In  an  indictment  for  fornication 
and  adultery,  one  who  had  been 
the  husband  of  the  feme  defendant, 
but  had  been  divorced  from  her  on 
account  of  her  adultery,  is  incom- 
petent to  testify  against  the  defend- 
ants as  to  the  adulterous  inter- 
course, or  any  other  fact  which  oc- 
curred while  the  marriage  subsist- 
ed. And  if  the  testimony  be  re- 
ceived at  the  trial,  after  objection 
made  to  it,  and  the  defendants  be 
found  guilty,  and  the  maii  alone 
appeals,  it  is  not  thereby  rendered 
competent  against  him.  State  vs. 
Jotlj/     vol.3,  110 

10.  As  paterts  or  grants  from  the 
State  are  recorded  in  the  office  of 
the  Secretary  of  State,  copies  of 
them  obtained  from  that  ofHce, 
may  be  given  in  evidence  without 
accounting  for  the  originals,  by  allj 
persons   except  the   patentees   or, 


grantees  themselves,  or  those 
claiming  under  them,  who  would 
be  entitled  to  the  possession  of  the 
originals.  Candler  vs.  Lunsford 
vol.  4,  18 

11.  If  a  person,  who  subscribed  a 
bond  as  witness  without  the  knowl- 
edge or  consent  of  the  obligor,  die, 
proof  of  his  hand  writing  would 
not  be  sufficient  evidence  of  the 
due  execution  of  the  bond: — other 
evidence  would  be  required,  as 
proofs  of  the  hand  wiiting  of  the 
obligor,  his  acknowledgement  or 
tlie  like.  Btackwell  vs.  Lane 
vol.  4,  i  16 

12.  A  man's  previous  declarations 
may  be  received,  though  it  is  but 
slight  evidence,  to  show  the  extent 
and  true  chiracter  of  the  dealings 
between  him  and  another  person; 
and  they  will  be  evidence  against 
one  chiming  under  him  by  a  co- 
lemporaneous  or  subsequent  con- 
tract. May  vi.  Gentry  vol.4,  117 

13.  The  affidavit  of  a  party  made  to 
obtain  a  certiorari,  may  be  used  a- 
gainst  him  to  prove  any  facts 
which  are  of  a  character  to  be 
proved  by  mere  admissions  or  rep- 
resentations. But  the  admissions 
in  such  affidavit  will  not  be  suffi- 
cient evidence  against  the  party 
making  them,  to  supersede  the  ne- 
cessity for  the  other  parly's  pro- 
ducing matters  of  record,  or  a  deed 
under  which  he  claims.  Mushat 
vs.  Moore    vol.  4,  124 

14.  Evidence  of  what  a  deceased  wit- 
ness swore  to  in  another  and  dif- 
ferent suit,  is  inadmissible.  Mc- 
Marine  vs.   Storey    vol.  4,     189 

15.  A  subscribing  witness  to  a  will, 
who  is  named  executor  therein, 
may  nevertheless  be  called  to  sup- 
port it.  Oveilon  vs.  Overton 
vol.  4,  197 

16.  If  the  subscribing  witness  to  an 
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instrument  becomes  inlerested  and)  entry  is,  after  his  death,  evidence 
a  party  to  a  catise,  even  though  he^  of  the  fact,  as  between  third  per- 
does  so  voluntarily,  he  cannot  be!     sons.     Ibid.  £54 

examined  as  a  witness.  In  such  20.  Jurors  are  not  bound  to  Uke  ei- 
case  the  adverse  party,  if  he  wish;     jher  the  whole  or  any  part  of  a 


to  prove  the  instrument,  may  prove 
the  handwritings  of  the  subscribing 
witness;  and  if  that  cannot  be 
done,  proof  of  the  handwriting  of 
the  person  who  executed  the  in 
strument,  is  admissible.  If  proof 
of  neither  can  be  obtained  by  dis-i 
interested  witnesses,  the  party 
must  resort  to  his  bill  of  discovery 
inequity.  Jjlackwelder vs.  Fish- 
er   vol.'  4,  204 

17.  A  witness  may  state  his  belief  as 
to  the  identity  of  persons,  or  the 
sameness  of  handwriting,  though 


witnesses^s  testimony  as  true,  if  in 
their  consciences  thev  do  not  so 
believe.  But  where  it  is  incum- 
bent on  a  party  to  establish  a  fact, 
and  the  only  testimony  in  relation 
thereto  contradicts  it,  a  jury  cannot 
capriciously  mangle  the  testimony, 
so  as  to  convert  it  into  evidence  of 
what  it  does  not  prove.  If  the 
witness  be  deserving  of  credit,  the 
fact  necessary  to  be  shewn  is  dis- 
proved— and  if  he  be  not  worthy 
of  credit,  there  is  a  defect  of  proof. 
WwVe  vs.  While    vol.  4,       401 


he  will  not  swear  positively  as  to,2i.  Parol  evidence  is  not  admissible 
those  facts;  and  the  degree  of  cred-     ^  va,y^  explain,  or  contradict  an 


it  to  be  attached  to  his  evidence  is 
a  question  for  the  jury.  Beverly 
vs.  ffiliiams     vol.  4,  236 

18.  The  way-bills  containing  the 
names  of  passengers  and  the  a-', 
mounts  paid  for  their  fare,  madel 
out  by  nn  agent  of  a  company  of! 
stage  contractors,  and  transmitted' 
to  them  or  to  their  other  agents,  are 
admissible  in  evdence  against  the 


agreement  in  writing.    Donaidton 
vs.  Benton    vol.  4,  4S5 

22.  A  trustee  who  has  acted  by  sell- 
ing the  trust  property,  ai^d  has  re- 
tained his  commission  for  so  do- 
ing, may  be  a  witness  in  support 
of  t!ie  deed  in  trust,  if  he  has  con- 
veyed the  property  without  cove- 
nants or  responsibility.  Norwood 
vs.  Marrow    vol.  4,  442 

sureties  for  the  faithful  accounting'23^  The  declarations  of  a  party  con- 

and  paymg  over  of  the  agent;  be-,    ^g^^^j  ^-^^^  y^^^  conduct,  the  next 

cause  It  was  part  of  the  agent  s, 

duty    to    make   out   and  transmit 

these  bills;  and  it  was  the  mode  of 


accounting  and  charging  the  agent 
which  must  have  been  contemplat-! 
ed  by  the  sureties  when  they  guar-; 
ameed  his  fidelity  in  paying  what: 
he  might  collect  in  the  course  ofi 
his  agency.  Pevk,  Wellford  4* 
Co.  vs.  Gilnxer    vol.  4,  249 

19.  It  is  a  well  established  nile,  that 
where  a  peison  who  has  peculiar 
means  of  knowing  a  fact,  makes  a 
declaration  or  a  written  entry  of 
that  fact,  which  is  against  his  inter- 
est at  the  time,  such  declaration  01 


day  after  the  execution  of  a  deed 
are  admissible  in  evidence,  not  for 
the  purpose  of  establishing  the 
truth  of  the  things  declared,  but  to 
show  from  them  that  the  party  was 
then  insane,  in  erder  thHt  the  jury 
may  thence  infer,  if  they  should 
think  such  inference  fair  and  prop- 
er, that  he  was  so  at  the  moment 
when  the  deed  was  executed;  and 
this  particularly  when  a  ground  has 
been  laid  for  the  introduction  of 
the  testimony,  by  showing  that  the 
parly  was  at  times  insane,  previ- 
ous to  the  execution  of  the  deed. 
Ibid.  442 
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Ses  Bond  d — ^Desd  3,  6,  7 — ^Exec- 
rroRs  AKD  Administrators  8— 
Frauds  akd.  Fraudulent  Con- 
▼ETANCES  1,  2 — Monet  paid  in- 
to Court  1. 

EXECUTION. 

1.  Where  an  execution  upon  a  jus- 
tice's judgment  is  levied  upon  land, 
and  returned  to  the  County  Court 
under  the  act  of  1704,  (1  Rev. 
Stat.  c.  62,  sec.  19)  it  is  essential  to 
the  validity  of  the  order,  which  the 
court  is  authorised  to  rsiake,  to  sell 
the  land  levied  on,  that  the  land 
should  he  particalarly  described; 
and  a  levy  generally  upon  the  de- 
fendant's **  lands"  without  further 
specification  or  description,  will 
not  support  such  order,  nor  the  sale 
made  under  it.  liordm  vs.  ^niitli 
vol.  3,  S4 

£.  When  an  execution  upon  a  jus- 
tice's judgment  is  levied  upon  land 
and  returned  to  the  County  Court, 
and  it  appears  that  the  defendant 
has  not  had  five  days  notice  in 
writing,  as  required  by  the  act  of 
18-28.  (I  Rev.  Stat.  c.  45,  sec.  19) 
^he  court  has  no  povver  to  order  a 
sale  of  the  land  levied  upon,  and 
any  such  order  will  be  entirely 
null,  unless  the  defendant  appears 
and  waives  notice.     Ibid,  S4 


S.  When  a  justice*s  execution  ha» 
been  levied  upon  land  and  returned 
to  the  County  Court,  the  plaintiff 
may  spply  to  Court  and  have  a 
judo^ment  there  rendered  in  his  be- 
half for  the  sum  recovered  before  the, 
justice  and  costs,  under  the  act  of|  ' 
1822  (1  Rev.  Stat.  c.  45  sec  8  and; 
9)  and  it  seems  that  a  venditioni] 
may  issue  upon  such  judgment  to| 
sell  the  land  levied  upon,  with  a| 
special  yi.  /«  to  levy  generally  for, 
any  unsatisfied  balance  of  such' 
judgment,  but  the  poweir  of  the  6 
court  to  render  such  judgment  and! 


issue  a  Ji.  fa,  thereon,  depends 
upon  the  fact  whether  a  levy  suffi- 
ciently special  has  been  made,  and 
also  whether  the  defendant  hns  had 
five  days  notice  in  writing  before 
court,  or  has  waived  it,  and  if  no 
such  judgment  has  been  rendered, 
k  writ  to  the  sheriff  commanding 
him  to  sell  the  land  levied  on,  can- 
not ha\  e  the  effect  of  a  Ji.fa*     lb. 

34 

,  Where  the  execution  under  which 
the  plaintiff  claimed,  commanded 

the  sheriff  to  levy  a  certain  sum 
which  the  State  had  recovered  a- 
gainst  the  defendant  for  costs  and 
charges,  and  on  the  execution  was 
endorsed  a  bill  of  costs  containing 
officer's  fees  and  witnesses'  dues, 
but   without    specifying   whether 
they  were  costs  expended  by  the 
Sute,  or  were  the  costs  of  the  de- 
fendant, and  the  only  record  of  a 
judgment  produced  in  support  of 
the  execution  merely  showed  that 
the   defendant  had  been   indicted 
and  acquitc^d,  ii  waif  held  that  there 
ought  to  have  been  a  special  judg- 
ment in  favor  of  the  officers  of  the 
Court  and  the  defendant's  witness- 
es, and  an  execution  issued  thereon 
and  conformable  thereto,  and  that 
the  Court  could  not  presume  from 
the  record  produced  that  there  had 
been  such  a  special  judgment,  and 
then  permit  the  plaintiff  by  parol 
evidence  to  trim  and  shape  the  ex- 
ecution offered,  so  as  to^fit  such 
presumed    judgment.     King    is. 
Feather slon    vol.  4,  126 


The  purchaser  at  an  execution 
sale,  buys  the  interest  of  the  de- 
fendant in  execution,  and  cannot 
object,  when  the  price  is  demand- 
ed, that  the  gooAsbttonzed  to  him- 
self, or  to  a  tltird  person.  Ulay 
vs.  Stewart    vol.4,  160 

The  legal  interest  of  a  defendant 
in  undivided  chattels  may  be  seiz- 


ed  end  sold  uadei  eHcution.  /-]  the  acl  of  1794.  Ibid.  4U 
^■'^'  1^0  II.  irajuBtit^e'xexeculton  be  levied 
7<  Juflicee'  executions  am  by  l3w<  apon  land  and  returned  to  conn, 
made  returnable  in  three  months  and  the  land  be  sold  under  a  cendt- 
from  their  dale  [ree  i  Rev.  Stat,  lioni  fxpmioi,  issued  upon  an  or> 
ch.  62,  sec.  16,)  but  it  is  not  ne-:  der  mnde  by  the  court  for  that  pur- 
cessary  that  they  ahonid  be  return-  pose,  the  lien  has  relation  back  In 
ed  on  the  last  day  of  the  three  the  time  of  [he  lev}',  80  as  to  de- 
months.  They  may  be  returned  feai  a  sale  made  afierwaida  by  the 
sooner,  and  aliases  taken  out  and,  defendant.     JbiJ.                      414 

BCleduDon.     I/iid.                     160, „    ,,..  .-           ,. 

r  12.  Where  an  exeeution   authorise* 

8.  The  signature  ofa  jtMlice  is  abso-|  the  sheriff  to  sell  all  the  lands  of 
lulely  necessary  to  an  aim*,  as|  the  defendanl  lying  on  Uie  hrad  of 
well  as  to  an  ongmal  execution  on|  g  pgriinilar  mill  pond,  and  adjoin- 
a  justice's  judgment.  Hence  an,  ing  ihe  lands  of  a  particular  person, 
entry  of  "execi-lion  renewed,'  .  \f  ti,p  jands  embraced  in  that  de- 
without  the  signature  of  ajusiice,  gcripiion  comprehend  more  tiacis 
at  the  foot  of  a  dormant  justice's  ^^^  one,  a  sale  en  nuiMne  will  be 
execuiKin,  gives  no  authority  to  the  gupporled,  in  the  absence  of  fraud 
acts  of  an  oflicer  under  iL  Hug-\  „„  ^^,g  _,„  ^f  ^^  .he^ff  and  pui^ 
gm*  vs.  At/c/ium     vol.4,       414j  chaser.     Ibid.                           414 

9.  Thelevyof  a  jusiicp'sexecutionjg.  when  several  executions,  issn- 
opon  lands,  under  the  act  of  1791.  ;  {,om  different  competent 
1  Rev.  St.  ch.  6a,  sec.  16,  need,  Courts,  are  in  the  hands  of  differ- 
not  perhaps  be  in  the  very  word^l  g„t  officers,  then,  to  prevent  con- 
of  the  acl;  but  a  descnpuon  con-  (^•^^^g^  jf  i),e  officer  holding  the  iu- 
tamingapartonlyoflhatpreactib-  „|or  execution  seizes  propertv  bv 
ed  in  the  act  must  be  taken  to  be  ^.j^^^  ^f  it,  the  property  so  seized 
insufficient  in  point  of  the  cerla  iBnotsubject  to  the  execution  in 
thereby  required  until  ilbesh.  the  hands  of  the  other  officer,  al- 
as a  fact  that  it  ideniilied  the  I  ,^|ough  first  lesled ;  and  conswiueni- 
levied  on.  as  effectually  as  it  wi  ,  ^  pi.r^hasei  under  the  junior  ex- 
have  been  identified  by  a  desc  ^ution  is.  in  such  case,  protected 
lion  conforming  to  ihatgivenir  against  the  execution  of  a  prior 
act.  Hence  a  levy  npon- all  ^^^^  Jontsya.  Judkini  vol.  4. 
lands  of  the  defendanl.  lying  ^g^ 
Queen's  creek,"  without  any  such'  .  ,  i  .i.  j  r 
evidence  of  identity,  is  nol  .uffi->'»-  At  common  law,  the  goods  of  a 
cienily  specific  to  authorise  the  party  against  whom  a  writ  of /. 
court  to  make  an  order  of  sale,  ur  >■  "'*''«''•  ««:«  '"""«'  ^""^  ">« 
if  such  order  be  made,  to  support  •«"«  ''  .  ^^'^  ""»  »°  ^  "  P^e"*"/ 
asaleunderiL     IbUl.               414'  his  selling  or  assigning  them.     /- 

I     btd.  455 

10    The  levy  of  a  justice's  eipciilion!        _  ,. 

upon  "all  the  lands  of  the  defend.j'5-  B"'  subject  to  this  restriction, 
ant.  Iving  on  the  head  wniL-rs  of  'he  properly  of  the  goods  is  not 
Kcichum's  mill  pond,  adjoining!  all'red,  but  coniinues  in  the  de- 
the  lands  of  asid  Ketchum,"  i.i  fendanl  ''l'  '"e  execution  is  exe- 
subslantially.    if    not  literally,    al     "^"tea.     Ibtd.  45j 

compliance  with  tberequiaitioasoflie.  U  tli  ere  fore  the  property   Ule- 
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vied  on  and  sold  under  a  junior  ex- 
ecution, the  vendee  gets  a  good  ti- 
tle; and  the  party  having  the  first 
execution  cannot  seize  them  by 
virtue  of  his  writ  first  tested. — 
Ibid.  455 

17.  The  parly  however  who  has  the 
execution  of  the  first  teste,  may 
have  his  remedy  against  the  sher 
iff  whose  duty  it  was  to  execute 
that  wr.t  first  which  was  first  test- 
ed.    Ibid,  456 

18.  If  the  sberifi*  has  only  levied  un 
der  the  younger  execution,  and  be 
fore  sale  an  elder  execution  in  point 
of  te»\e  cfamo  to  his  hands,  he  may 
and  ought  to  apply  the  property  to 
the  satisfaction  of  the  execution  4« 
bearing  the  first  teste.    Ibid.     456 

Sbe  Judgment   13,  15 — Landlord 

AND   lENANT    6 LrVY    1,    2 Re- 

GISTKATION  1 — ShkRIFF  1,  3,4,  5, 

6,  7,  8,  10,  12— Writ  of  Er- 
ror 3. 

EXECUTORS  AND  ADMINIS- 
TRATORS. . 

1.  The  County  Courts  have  power 
to  revoke  letters  of  administration, 
and  payment  of  the  assets  made 
by  an  administrator  whose  letters 
have  been  revoked,  to  his  succes- 
sor, are  proper.  Smith  vs.  Col- 
lier   vol.  3,  65 

2*  One  who  intermeddles  with  the 
goods  of  a  deceased  person,  afier 
the  will  is  proved,  or  administra 
tion  granted,  cannot  be  sued  by  a 
creditor  as  executor  de  son  tort,  5. 
unless  where  he  claims  under  a 
fraudulent  deed.  But  if  he  had 
intermeddled  be/ore  the  appoint* 
inent  of  a  legal  administrator,  he 
may  be  charged  as  executor  de  son 
torts  there  being  a  legal  administra- 
tor at  the  date  of  the  writ.  Ale- 
Marine  vs.  Siorey     vol.  3,        87 

3.  The  clause  in  the  condition  of  a 
bond,  given  by  an  administratoi  6. 


with  the  will  annexed,  which  pro- 
vides that  the  obligor  shall  well 
and  truly  deliver  and  pay  over  all 
the  rest  and  residue  of  the  effects 
and  credits  which  shall  be  found 
due  on  his  account  at  the  close  of 
his  administration  "  unto  such  per 
son  or  persons  respectively  as  the 
same  shall  be  due  unto,  pursuant 
to  the  true  intent  and  meaning  of 
the  acts  of  the  General  Assembly, 
in  such  cases  made  and  provided," 
is  broken  both  in  letter  and  in  spir- 
it, by  a  refusal  or  neglect  of  the 
administrator  with  the  will  annex- 
ed to  pay  legacies.  McLane  vs. 
Peoples    vol.  4,  9 

Until  the  settlement  and  distribu- 
tion of  an  estate,  the  administration 
is  incomplete,  and  must,  upon  the 
death  of  the  adrainistratot,  be  com- 
mitted to  some  person  as  adminis- 
trator de  bonis  non  of  the  intes- 
tate, for  the  goods  of  the  intestate 
go  to  such  administrator  de  bonis 
non^  and  not  to  the  executor  of 
the  administrator,  and  this,  altho' 
the  administrator  was,  as  one  of 
the  next  of  kin,  entitled  to  a  share 
of  the  estate.  The  right  as  next 
of  kin,  did  not  attach  to  any  par- 
ticular chattels,  and  puma  facie^ 
the  unsold  and  undivided  specifio 
goods  were  held  by  the  adminis- 
trator in  his  oificial  character,  and 
therefore  his  representatives  do  not 
succeed  to  them.  Taylor  vs. 
Brooks     vol.  4,  139 

One  who  administers  upon  the  es- 
tate of  a  fraudulent  assignee,  and 
takes  possession  of  the  goods  as- 
signed, may,  upon  the  death  of  the 
fraudulent  assignor,  be  sued  as  ex- 
ecutor de  son  tort  by  the  creditors 
of  the  latter,  and  this  although  ad- 
mintstration  may  have  been  grant- 
ed upon  his  estate.  McMorine 
vs.  btorey    vol.  4,  183 

The  case  of  Turner  vs.  Childf  1 
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Dev.  Kep.  25,  explained  and  dis-j 
tinguished  from  this;  because  in 
that  the  agent,  who  was  sought  to 
be  charged  as  executor  de  son  tort 
of  his  deceased  principal,  had  been 
rightfully  put  into  the  possession 
of  the  property,  not  only  as  to  his 
principal,  but  as  to  all  the  world. 
Ibid.  189 

7.  The  law  never  assigns  any  thing 
to  an  administrator,  but  what  mav 
be  rightfully  assigned.  Hence, 
goods  conveyed  to  an  assignee  for 
the  purpose  of  defrauding  credit 
ors,  are  not  assigned  to  the  admin- 
istrator of  the  assignee  as  against 
the  creditors  of  the  assignor. — 
Ibid.  191 

8.  If  the  deed  of  an  administrator  for 
land,  which  his  intestate  had  given 
a  bond  to  convey  upon  the  pay- 
ment of  the  purchase  money,  con- 
tain an  acknowledgment  of  pay- 
ment to  him  of  the  price,  it  will 
operate  as  a  release,  and  be  plena- 
ry evidence  of  such  payment. — 
But  a  recital  in  it  that  it  appeared 
that  payment  had  been  made  to 
his  intestate,  is  no  more  than  a 
declaration  of  his  belief  of  a  fact, 
and  per  se  is  not  evidence  at  all  a- 
gainst  the  heirs  of  such  intestate, 
who  claim  not  under  the  adminis- 
trator, but  directly  from  the  intes- 
tate.    fVilliams  vs.  Peal    vol.  4, 

471 

9.  Where  a  case  agreed  sets  forth 
that  a  vendee  took  possession  of 
the  land  soon  after  the  execution 
of  a  bond  to  make  him  title  upon 
his  paying  the  purchase  money, 
and  held  uninterruptedly  for  twen- 
ty years — that  the  vendor  lived 
nearly  three  years  after  the  pur- 
chase money  became  due — that  af- 
ter his  death,  the  administrator  fet 
up  no  demand  for  the  purchase 

.  money,  but  on  the  contrary  execu- 
ted a  conveyance  of  the  land*— that 


one  of  the  heirs  acquiesced  in  the 
possession  held  under  that  convey- 
ance for  four  years  after  he  came 
of  age;  the  Court  cannot  say  that 
the  purchase  money  was  paid,  and 
the  conveyance  therefore  valid; 
but  such  circumstances  are  proper 
to  be  left  to  the  jury,  to  infer  the 
fact  of  such  payment,  if  they  should 
so  think,  and  thereupon  to  find  a 
verdict  for  the  defendant.     Ibid. 

471 

See  Covenant  3. 

EXECUTOR  DE  SON  TORT. 

See  Executors   and  Adhinistsa- 
TORS  2,  5,  6,  7. 

FELONY. 

1 .  An  intent  to  commit  a  felonious 
act,  where  the  intent  is  only  a  mis- 
demeanor, merges  in  the  felony,  if 
the  act  be  committed:  but  not  if  the 
intent  atone  is  a  felony  of  the  same 
grade  with  the  act  itself:  and  the 
prisoner  may  be  convicted  of  either 
upon  any  competent  testimony 
that  satisfies  the  jury  of  his  guilt 
of  the  particular  offence  charged. 
Siafe  vs.  Jesse    vol.  3,  108 

^  A  master  is  not  at  liberty  to  con- 
trive the  escape  of  his  slave  who 
has  committed  a  felony — but  if  he 
be  a  magistrate,  he  should  not  act 
officially  against  him.  Siaie  vs. 
Leigh    vol.  3,  129 


FEME  COVERT,    DEED  OF. 

Where  neither  the  certificate  of  the 
commissioners  appointed  to  take 
the  private  examination  of  a  feme 
covert  upon  a  deed  made  by  her 
and  her  husband,  nor  any  record 
produced,  show  that  she  was  pri- 
va^elji/  examined,  the  deed  is  void 
as  to  her.  loes  vs.  Sawyer  voU 
4,  55 
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I. 


FINES.  I 

See  Constitution  5,  8,  9— Crimi- 
nals 2,  6. 

4. 

FORCIBLE  ENTRY. 

1.  Where  the  proprietor  of  a  school 
employed  a  person  as  a  steward 
and  servant  in  the  establishment, 
and  assigned  for  his  lodging  rooms 
a  house  situated  within  the  curtil- 
age, but  not  connected  with  the 
dwelling  house  of  the  proprietor  by 
any  common  roof  or  covering,  and 
for  which  lodging  rooms  the  stew- 
ard paid  no  rent,  it  was  held  that 
the  house  occupied  by  the  steward 
was  not,  in  law,  hU  dwelling  house, 
but  was  the  dwelling  house  of  the 
proprietor  of  the  school,  and  that 
no  indictment  would  lie  against 
the  proprietor  for  an  entry  and  ex- 
pulsion of  the  steward  from  such 
house,  provided  there  was  no  inju- 
ry to  his  person,  or  other  breach  of 
the  peace.  StcUe  vs.  Curtu  vol. 
4,  £22 

2.  The  occupation  of  servants  is  not 
$110  juff,  but  as  servants  and  rep- 
resenting their  master;  and  there- 
fore it  is  the  occupation  of  the  pro- 
prietor himself.     Ibid.  225 

3.  There  mav  be  cases  in  which  the 
master  lets  to  his  servant  a  tene- 
ment or  part  of  his  premises  on 
rent,  in  which  the  house  and  pos- 
session would  be  properly  laid  as 
those  of  the  servant.  And  even 
where  there  is  no  stipulation  for 
rent,  yet  the  premises  occupied  by 
the  servant  may  be  so  far  removed 
and  distinct  from  those  in  the  per- 
sonal occupation  of  the  master,  that 
they  may  be  deemed  and  stated  to 
be  in  the  possession  of  the  servant, 
in  an  indictment,  for  instance,  for 
burglary.  It  would  seem,  from 
some  adjudications,  that  in  this  3. 
last  case,  it  may  be  laid  either 
way.     Bat  these  cases  are  to  be 


2. 


regarded  as  exceptions  founded  on 
particular    circamstamces.     Ibid. 

.225 

When  an  overseer,  in  this  State» 
is  placed  on  a  plantation,  he  is  not 
put  into  possession  as  against  hia 
employer;  but  the  latter  may,  if  he 
thinks  proper,  turn  him  off,  ande- 
vict  him  from  the  house  which  he 
occupies.    Ibid.  227 

The  redress  of  the  overseer  is  by 
action  on  the  contract  of  the  em- 
ployer, and  not  by  holding  over 
that  which  was  never  in  his  pos- 
session for  an  instant,  but  as  the 
servant  and  agent  of  his  employer. 
Ibid.  2i7 

FORCIBLE  TRESPASS. 

In  an  indictment  for  a  riot  and  for- 
cible trespass  in  entering  a  man's 
dwelling  house,  he  being  in  the  ac- 
tual possession  thereof,  and  taking 
from  his  possession  slaves  and  oth- 
er personal  property,  it  is  not  ne- 
cessary to  show  that  the  prosecutor 
had  the  right  to  the  property,  or 
the  right  to  the  possession,  but 
whether  he  had  in  fact  the  poaseas- 
ion  thereof,  at  the  time  when  that 
possession  was  charged  to  have 
been  invaded  with  such  lawless 
violence,  and  any  evidence  tending 
to  establish  that  possession  is  ad- 
missible. State  vs.  Bennett  vol. 
4,  43 

An  indictment  for  a  forcible  tres- 
pass in  entering  a  man's  dwelling 
house,  which  does  not  charge  an 
expulsion  from  the  house  or  a 
withholding  of  the  possession 
thereof  up  to  the  time  of  the  find- 
ing of  the  indictment,  nor  set  forth 
the  interest  of  the  prosecutor,  will 
not,  in  case  of  conviction,  warrant 
a  writ  of  restitution.     Ibid.      43 

The  violence  necessarry  to  sup- 
port an  indictment  for  a  forcible 
trespass  in  entering  a  man's  dwell- 
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ing  house  and  taking  from  his  pos- 
session personal  chattels,  will  be 
sufiiciently  proved  by  showing! 
that  the  defendants  appeared  in 
such  numbers  and  under  such  cir- 
cumstances as  to  deter  the  prosecu 
tor  from  resistance,  though  there 
was  no  actual  breach  of  the  peace. 
Ibid.  48 

4.  In  such  an  indictment,  the  pres- 
ence of  the  prosecutor  must  be 
proved,  but  it  need  not  be  shown 
that  he  had  hold  of  the  chattels:  it 
is  sufficient  if  he  were  on  the  spot. 
Ibid.  48 

5.  An  indictment  charging  a  forcible 
trespass  for  taking  a  slain  deer,  is 
not  supported  by  evidence  of  the 
forcible  taking  of  a  deerskin  sever- 
ed from  the  body  of  tlie  deer. 
8ra/e  vs.  Hcmphilt    vol.  4,      1 09 

6.  An  indictment  for  any  forcible 
trespass  upon  a  dwelling  house — 
short  of  a  violent  taking  or  with- 
holding of  the  possession  of  it — 
must  charge  that  the  proprietor 
was  in  the  house,  or  actually  pres- 
ent at  the  time.  S^a/e  vs.  Fort 
vol  4,  192 

7.  In  an  indictment  for  a  forcible  en- 
try into  a  dwelling  house,  it  is  not 
necessary  to  charge  or  to  show  I 
that  the  proprietor  was  in  the 
house,  or  present  at  the  time  of 
the  violent  dispossession.    Ibid, 

103 


FORM&R  ACQUITTAL. 

1.  An  acquittal  upon  an  indictment 
for  a  rape  against  a  petson  of  col- 
our, cannot  be  pleaded  in  bar  to  an 
dictment  against  tlia  prisoner  for 
an  assault  with  intent  to  commit 
the  rape  upon  a  white  female,  un- 
der the  act  of  1823,  (\  Rev.  Stat, 
ch.  lilt  sec  78,)  because  both  of- 
fences are  felonies  created  by  dif- 
ferent statutes,  and  the  latter  re- 


indictment and  different  proof  on 
the  trial  from  the  former;  and  be* 
cause  an  indictment  for  the  com- 
mission of  a  feloneous  act  is  not 
supported  by  proof  of  an  intent  to 
do  that  act,  and  an  indictment  for 
the  latter,  if  a  felony,  may  be  sus- 
tained after  an  acquittal  upon  an 
indictment  for  the  former.  Siait 
vs.  Jtsse    vol.  3,  98 

2.  Where  a  person  of  color  has  been 
acquitted  upon  an  indictment  for  a 
rape,  and  is  subsequently  indicted 
for  an  assault  with  intent  to  com- 
mit the  rape  upon  a  white  female 
under  the  act  of  1823,  he  cannot 
object  upon  the  trial  that  the  evi- 
dence offered  proves  an  actual  rape, 
because  the  jury  may  convict  for 
the  specific  charge  contained  in  the 
indictment,  if  the  evidence  proves 
that  charge,  notwithstanding  it  may 
also  prove  the  other  charge  for 
which  the  prisoner  has  been  for- 
merly tried  and  acquitted.  lb.    98 

3.  A  former  acquittal,  if  it  cannot  be 
pleaded  in  bar  to  a  subsequent  in- 
dictment, cannot  be  taken  an  ad- 
vantage of  as  an  estoppel.  lb,   98 

4.  It  is  hot  sufficient  to  make  a  judg- 
ment in  one  indictment  a  bar  to 
another,  that  evidence  of  the  facts 
alleged  in  the  first,  would  also  be 
evidence  of  the  facts  alleged  in  the 
latter.  As  an  acquittal  upon  an 
indictment  for  the  burglary  and 
stealing,  is  not  a  bar  to  a  second 
indictment  for  the  burglary,  with 
intent  to  ateaL     Ibid.  103 

5.  An  acquittal  upon  a  former  indict- 
ment, can  be  no  bar  to  a  second, 
unless  the  former  were  such  as 
the  prisoner  might  have  been  con- 
victed upon,  by  proofs  of  \hefacti 
contained  in  the  second.    lb.    104 

FORNICATION  AND  ADUL- 
TERY. 


quires  different  allegations  in  the,An  indictment  under  the  statute  for 
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fornication  and  adaltery,  may  he 
simply  tor  *'  bedding  and  cohabi- 
ting together,"  and  the  charge  will 
be  sustained  by  shewing  an  habit- 
ual surrender  of  the  person  of  the 
woman  to  the  gratification  of  the 
man,  without  proof  that  either  had 
taken  the  other  into  his  or  her 
house.    Sta/e  vs.   Jolly    yoU   S, 

110 

See  Appeals  3— Evidence  9. 

FRAUDS  AND  FRAUDULENT 
CONVEYANCES, 

1.  Where  a  vendor  and  purchaser 
contracted  for  a  life  estate  in  cer 
tain  slaves,  at  a  fair  price  for  such 
interest,  under  the  supposition  that 
the  vendor  was  entitled  to  no  great- 
er estate  in  the  slaves,  and  the  ven- 
dor executed  a  bill  of  sale  convey- 
ing *'  all  his  right,  title  and  inter 
est  in  and  to  the  slaves''  to  the  pur- 
chaser, and  it  turned  out  that  the 
vendor  was  entitled  to  an  absolute 
interest  in  them,  which  was  ten 
times  the  value  of  the  life  estate,  it 
was  held 9  in  a  suit  at  law  in  the 
lifetime  of  the  vendor,  by  the  cred- 
itors of  the  vendor,  impeaching 
the  conveyance  for  fraud,  that  the 
mistake  might  be  shown  by  parol 
testimony,  and  that  the  conveyance 
was  not  fraudulent  and  void  as  to 
such  creditors.  Runyoh  vs.  Leary 
vol   4,  231 

2.  Matter  dehors  a  deed  may  be  re- 
sorted to  for  the  purpose  of  repell- 
ing, as  well  as  founding,  an  impu- 
tation of  fraud.     Jbid*  233 1 

3.  A  purchaser  at  a  grossly  and  man- 
ifestly inadequate  price,  is  not  such 
an  one  as,  under  tlie  statute  of  27 
Eliz.  ch.  4,  sec.  2  (1  Rev.  Stat, 
ch.  50,  sec.  2)  can  avoid  a  previous 
voluntary  conveyance;  but  to  con 
stitute  a  purchaser  entitled  to  the 
benefit  of  that  statute,  the  purchase 
m'ust  be  in  good  faith  and  for  a 


fair  price;  and  this  the  Court 
should  declare  as  a  rule  of  law,  and 
not  leave  it  as  a  question  of  intent 
to  be  passed  upon  by  the  jury. 
FulUnwider  vs.    lioberts    vol.  4, 

278 

4.  The  Court  will  not  enter  into  the 
question  of  the  inadequacy  of  the 
consideration,  as  per  se  vitiating 
the  sale,  unless  it  be  plain,  and 
great,  or  gross,  as  it  is  commonly  ^ 
called.  F^ices  may  ranffe  between 
the  extremes  of  what  close  men 
would  call  a  good  bargain  on  one 
hand,  and  a  bad  and  even  bard  bar- 
gain on  the  other,  and  the  law  will 
not  inteifere.  But  when  such  a 
price  is  given,  or  pretended  to  be 
given,  that  every  body  who  knows 
the  estate,  will  exclaim  at  once, 
**  why,  he  has  got  the  land  for 
nothing,"  as  if  only  one  tenth,  or 
perhaps  even  one  third  part  of  the 
value  weie  given,  the  law  would 
be  false  to  itself  if  it  did  not  say, 
sternly  and  without  qualification, 
to  such  a  person,  that  he  had  not 
entitled  himself  to  the  grace  and 
protection  of  the   statute.     Ibid, 

278 

It  is  generally  true,  that  deeds 
void  by  reason  of  bad  faith  as  to 
creditors,  are  also  void  as  to  pur- 
chasers. They  are  not  indeed 
void  as  to'purchasers  because  they 
are  so  as  to  creditors,  but  by  rea- 
son of  the  bad  faith  which  alike  vi- 
tiates them  as  against  both  purcha- 
sers and  creditors.  There  may  per- 
haps be  instances,  in  which  pur- 
chasers would  not  stand  on  the 
same  footing  with  creditors.   Ibid, 

281 

6.  The  term  *  purchaser'  is  not  used 
in  the  statute  of  27th  Eliz.  in  its 
technical  sbnse,  for  one  who  comes 
to  an  estate  by  his  own  act.  It  is 
to  be  received  in  its  popular  mean- 
ing as  denoting  one  who  buys  for 
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money,  and  buys  fairly*  and  of 
course  for  a  fair  price.  Ibid.    SSS 

7.  The  same  rule  prevails  in  equity 
as  at  law  with  regard  to  purcha- 
sers setting  aside  voluntary  or 
fraudulent  conveyances  under  the 
Stat  27  Eliz.    Md.  284 

8.  Fraud  and  good  faith  are  general- 
ly questions  of  intent,  and  there- 
fore proper  for  the  jury,  whose 
province  it  is  to  look  into  the  mind 
and  heart;  but  this  proposition  is 
not  to  be  carried  to  the  absurd  ex- 

I  tremc  of  cutting  off  the  court  from 
drawing  from  admitted  facts  any 
inference,  however  consonant  to 
reason  or  necessary  it  may  be. — 
Hence  the  courts  have  laid  down 
rules,  as  laws  for  the  parties  upon 
the  question  of  inadequacy  of 
price  in  a  purchaser  under  the 
Stat,  of  £nh  Eliz.     Jbid.  285 

9.  This  power  of  the  court  is  not  a 
novel  assumption,  nor  can  it  prove 
practically  dangerous  or  inconve- 
nient. There  will  be  differences 
of  opinion  as  to  the  value  of  es 
tates;  also  opposing  evidence  as 
to  th3  price  paid  or  agreed  to  be 
paid,  and  much  allowance  is  to  be 
made  for  the  unwillingness  of  ma- 
ny mei  to  lay  out  money  unless 
they  get  a  bargain,  and  likewise 
for  their  reluctance  to  purchase 
what-  is  claimed  by  another,  and 

^  cannot  be  got  by  them  without  the 
trouble  and  expense  of  litigation. 
These  are  ail  proper  considerations 
to  be  left  to  a  jury  and  to  be 
weighed  by  them,  under  proper 
information  at  the  same  time  as  to 
the  law.  Ibid.  286 

See  Possession  2,  3. 


FREE  NEGROES. 
1.  The  act  of  1831,  ch.  13,  (1  Rev. 
Stat.  ch.  UU  sec.  86,  87,  88.  89,) 
providing  for  the  collection  of  fines 
imposed  upon  free  negroes   and|l. 


free  persons  of  colour  convicted  of 
any  criminal  offence,  by  directing 
them  to  be  hired  out  under  certain 
rules,  regulations  and  restrictions, 
is  not  so  clearly  repugnant  to  the 
S9lh  section  of  the  constitution, 
which  provides  that  debtors  shall 
not  be  continued  in  prison  after  de- 
livering up  bonajide  their  proper- 
ty for  the  use  of  their  creditors,  nor 
to  the  19th  section  of  the  same 
which  gives  to  the  governor  the 
power  of  granting  pardons,  nor  to 
the  10th  section  of  the  bill  of  rights 
which  prohibits  the  imposition  of 
excessive  fines,  or  the  infliction  of 
cruel  or  unusual  punishments,  nor 
to  the  3d  section  of  the  same 
which  declares  that  no  man  or  set 
of  men  are  entitled  to  exclusive  or 
separate  privileges  from  the  com- 
munity, but  in  consideration  of 
public  services,  nor  to  the  spirit  of 
the  12th  section  of  the  same  which 
forbids  the  deprivation  of  liberty 
to  a  freeman  *•  but  by  the  law  of 
the  land,"  nor  to  the  principles  of 
free  government,  as  to  warrant  the 
Courts  in  pronouncing  it  unconsti- 
tutional and  void.  State  vs.  Manu- 
el    vol.  4,  20 

.  The  act  of  1838,  which  provides 
that  if  any  person  shall  be  con- 
victed in  any  Court  of  Record  in 

■ 

this  State  of  any  crime  or  misde- 
meanor, and  shall  be  in  execution 
for  the  fine  and  costs  of  prosecu- 
tion, and  shall  have  remained  in 
prison  for  the  space  of  twenty 
days,  he  may  be  discharged  in  the 
manner  therein  prescribed,  does 
not  repeal  the  act  of  1831,  ch.  13, 
but  as  the  last  expression  of  legis- 
lative will,  necessarily  abrogates 
so  much  of  that  act,  as  stands  in 
the  way  of  its  provisions.  76.  20 
See  Citizens  2,  3— Evidence  1. 

GAMING. 
TJie  playing  at  cards  for  money 
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or  property*  in  a  counting  room 
attached  to,  and  under  the  same 
roof  with,  a  store  room  in  which 
spirituous  liquors  are  retailed,  falls 


fraudulendy  obtained,  must  (at  all 
events  where  the  proceeding  is  by 
scire  facias)  be  vacated  in  toto^  or 
not  at  all.     Ibid,  535 


within  the  prohibition  of  the  act  oCr    To  support  an  application  on  the 

1831,  ch.^  26,  (1  Rev.  Stat,  ch  S4,|     part  of  a  grantee  to  vacate  a  grant, 

"   '  because  of  fraud  in  obtaining  it, 

with  knowledge  of  a  previous  grant 
for  the  same  land,  a  case  of  clear 
fraud  must  be  made  ouu  Con- 
structive notice  of  the  prior  grant 
— -information  that  might  have  put 
a  prudent  man  upon  his  guard,  be- 
fore he  completed  his  grant — a  sus- 
picion that  the  land  or  a  part  of  it 
might  not  be  vacant  and  unappro- 
priated; that  kind  of  notice  which 
may  be  sufficient  in  equity  to  bar 
the  plea  of  a  purchaser  for  valuable 
cons  deration— is  not  enough  to 
constitute  the  fraud  contemplated 
by  the  act.     Ibid.  537 

Ske  Evidence  10 — Pleas  and 
Pleadings  8 — Possession  4 — Pre- 
sumption 1 — Scire  Facias. 


sec.  69,)  forbidding  the  playing  *'  at 
any  game  of  cards  in  any  house 
where  spirituous  liquors  are  retail- 
ed, or  any  out  house  or  store  at- 
tached thereto,  or  any  part  of  the 
premises  occupied  with  such 
house.'*    State  vs.  Terry    vol.  4, 

185 

2.  In  an  indictment  under  the  above 
mentioned  act,  it  is  sufficient  to 
shew  that  the  spirituous  liquors 
were  in  fact  retailed  in  the  house 
in  which  the  playing  took  place; 
and  it  is  no  defence  for  the  defend- 
ants that  the  retailer  has  not  pur- 
sued the  directions  of  the  act  of 
Assembly  in  obtaining  a  license  to 
retail.    Aid,  185 


GRANT. 
1.  Under  the  act  of  1794  (Rev.  C. 
422)  a  grant  from  the  State  con- 
veying more  than  six  huudred  and 
forty  acres  of  land  is  good,  flien- 
denhall  vs.   Cassels    vol.  3,     49 

%  If  a  grant  covers,  in  part,  land  not 
liable  to  entry,  or  which  has  been 
previously  granted,  it  will  be  good 
for  the  land  comprehended  in  it, 
which' had  not  been  granted,  and 
was  liable  to  entry.  Houghyn.  Du- 
mas    vol.  4,  328 

3.  A  grantee  may,  under  the  act  of 
1798,  1  Rev.  Stat.  ch.  42,  sec.  31, 
proceed  to   vacate    a   subsequent 

frant  fraudulently  obtained,  with 
nowledge  of  his  previous  giant, 
though  the  subsequent  grant  covers 
a  part  only  of  the  land  included  in 
his  grant.     Hoyt  vs.  Rich    vol.4, 

533 

4«  A  grant  which  is  sought  to  be  va- 
cated, as  having  been  illegally  or 


GUARANTY. 

1.  Where  a  purchaser  of  property,  in 
payment  therefor  transferred  to  the 
vendor  notes,  upon  third  persons, 
and  upon  being  requested  to  en 
dorse  the  notes  for  the  purpose  of 
enabling  the  vendor  to  sue  in  his 
own  name,  refused  to  do  so,  but 
said  «•  they  were  good,"  it  was 
held,  that  the  words,  *'  they  were 
good,"  used  in  the  manner  they 
were,  did  not  furnish  arty  evidence 
of  a  promise  to  make  the  notes 
good*  Carpenier  vs.  ff^ull  vol. 
4,  144 

2.  Whether  such  wordrf,  if  thev  a- 
mount  to  a  promise  to  make  the 
notes  good,  do  not  come  within 
the  act  of  1826.  (I  Rev.  Stat.  ch. 
50,  sec.  10,)  declaring  that  *'  no 
action  shall  be  brought,  whereby 
to  charge  the  defendant  upon  any 
special    promise  to    answer    the 
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debt,  default  or  miscarriage  of  an- 
other person,  unless  the  agreement 
upon  which  such  action  shall  be 
brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing 
and  signed  by  the  party  charged 
therewith,  or  some  other  person 
thereto  by  him  lawfully  author- 
ized." Qu?    Ibid.  144 

3.  A  guaranty  is  a  promise  to  answer 
for  the  payment  of  some  debt,  or 
the  performance  of  some  duty,' in 
case  of  the  failure  of  another  per- 
son, who  is  himself  in  the  first  in 
stance  liable  to  such  payment  or 
performance.     Ibid.  145 

4.  Where  a  single  bill  was  executed 
by  a  principal  and  surety,  and  af- 
terwards another  person,  at  the  in- 
stance of  the  agent  of  the  holder, 
but  without  the  knowledge  and  as- 
sent of  the  makers,  guaaranteed 
the  bond  by  endorsing  upon  it, 
"  this  is  a  good  bond,"  and  signing 
his  name,  tV  wai  held  that  he  could 
not,  upon  being  compelled  to  pay 
the  bond,  recover  from  the  surety 
as  for  money  paid  to  his  use,  be- 
cause he  was  not  a  regular  endor- 
ser, and  having  become  a  guarantor 
without  any  express  request  from 
the  makers,  the  law  would  imply 
no  request,  and  the  payment  of  the 
bond  under  compulsion  was  of  his 
own  seeking.  Carter  vs.  IJiack 
vol.  4,  425 

See  Conthact  5. 

GUARDIAN. 

1.  The  condition  contained  in  a 
guardian  bond  that  the  guardian 
shall  improve  the  estate  of  his 
wards  «•  until  they  shall  arrive  at 
full  age,  01  be  sooner  thereto  re- 
quired,  and  then  render  a  .true  and 
faithful  account  of  his  said  guardi- 
anship,  &c.,  and  deliver  up^  pay 
to  and  possess"  his  said  wards  of 
their  estate,  i<  not  broken  by  a 


guardian  who  is  removed  from  his 
ofHce,  until  an  account  and  sett'e- 
ment  be  demanded  of  him  and  he 
refuse  to  comply  wiih  such  requi- 
sition, or  there  be  such  conduct  on 
his  part,  tantamount  to  a  refusal,  as 
to  render  a  requisition  unnecessary 
or  impracticable.  Barrett  vs. 
Munroe    vol.  4,  194 

So  Whether  upon  the  wards^  coming 
to  full  age,  a  suit  might  be  sus- 
tained upon  such  a  guardian  bond 
before  a  demand  made  for  an  ac- 
count and  settlement,  Qu?  lb*  194 

S.  A  guardian  cannot  purchase  his 
ward*s  property  of  himself,  be- 
cause the  law  requires  that  there 
should  be  two  persons  at  least  \a 
make  a  contract  But  if  another 
purchases  at  the  guardian's  sale  for 
the  guardian*s  benefit,  but  takes  a 
conveyance  to  himself  and  after- 
wards conveys  to  the  guarj]ian,tbe 
purchase  will  not  be  void  at  law. 
And  even  in  equity  such  sales  are 
not,  ipso  jure^  void;  but  the  trus- 
tee purchases  subject  to  the  equity 
of  having  the  sale  set  aside,  if  the 
cesiui  qne  tri/«t  in  a  reasonable 
time,  chooses  to  say  he  is  not  sat- 
isfied with  it.  Hoskins  Ys,  fFiison 
vol.  4,  S43 

HARBOURING. 

Harbouring  or  maintaining  a  runaway 
slave  within  the  act  of  174I9  &c. 
(Rev.  Stat.  ch.  34,  sec.  7S,) 
consists  in  secretly  aiding  him  by 
any  means  to  continue  absent  from 
his  master,  knowing  at  the  time  of 
rendering  such  aid,  that  he  was  a 
rubaway.  Sta:e  vs.  Hathaway 
vol.  3,  125 

HUSBAND  AND  WIFE. 

1.  A  feme  coveri  may  become  an  a- 
gent  for  her  husband,  and  such  an 
appointment  as  agent  may  be  infer- 
red from  his  aets  and  conduct  re- 
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ftpecting  her.  When  the  ag^cy 
is  to  be  inferred  from  his  conduct, 
that  conduct  furnisheti  the  only  ev- 
idence of  its  extent  as  well  as  of 
its  existence,  and  in  solving  all 
questions  on  this  subject  between 
the  principal  and  third  persons,  the 
general  rule  is  that  the  extentof  the 
agent*s  authority  is  to  be  measured 
by  the  extent  of  his  usual  employ- 
ment    Cox  vs.  Hoffman    vol.  4, 

180 

The  husband  is  responsible  for 
any  injury  done  to  the  property  of 
another  person  by  the  negligence, 
carelessness,  or  unskilfulness  of  5, 
his  wife  in  her  performance  of  his 
business,  the  wife,  in  this  respect, 
being  considered  as  his  servant. 
Jbid. 


180 


SbeFsme  Covert,  Deed  of— Judg- 
ment 10,  11,  12. 


INDICTMENT. 

1.  An  indictment  against  a  justice  of 
the  peace  for  refusing  to  issue  his 
warrant  for  the  arrest  of  a  felon, 
must  charge  either  that  the  felony 
was  committed  in  his  presence,  or 
the  tender  to  him  of  an  affidavit  01 
its  commission.  6Va/f  vs.  Leigh 
vol.  3,  127 

S.  It  should  also  charge  that  the  fel- 
on was  in  the  magistrate's  county 
when  the  refusal  took  place.  /• 
bid.  127 

3.  In  an  indictment  for  retailing  spir- 
ituous liquors  by  the  small  mea- 
sure without  license  under  the  stat- 
ute of  1825  (1  Rev.  Stat.  ch.  34, 
sec.  81,)  it  IS  necessary  to  aver 
that  the  retailing  was  to  some  par- 
ticula/  person  or  persons,  or  to 
some  person  or  persons  to  the  ju- 
rors unknown.  State  vs.  Faucett 
vol.  4,  107 

4.  An  indictment  upon  our  statute  (I 


6. 


Rev.  Stat  ch.  54,  sec.  5)  for  a- 
busing  and  carnally  knowing  a  fe- 
male child  under  the  age  of  ten 
years,  which  charges  the  rape  to 
be  **  in  and  upon  one  M.  C. ,  an  in- 
fant under  ten  years  of  age,  Sic" 
*'  and  her,  the  said  M.  C,  feloni- 
ously did  unUwfully  and  carnally 
know  and  abuse,  &c."  is  suflicient 
without  describing  the  infant  as  a 
*\female  c/«/r/;"  nor  is  the  addition 
of  **  spinster^'  to  the  name  of  the 
infant,  requisite  in  such  an  indict- 
ment    State  vs.  Terry,     vol.  4, 

152 

In  indictments  for  offences  against 
the  persons  or  property  of  individ- 
uals, no  addition  to  the.  names  of 
those  individuals  is  requisite.  /- 
bid.  154 

An  indictment  for  a  r  onspiracy  to 
destroy  a  warrant  in  the  name  of 
the  State,  issued  against  a  defend- 
ant on  a  criminal  charge,  and  a  re- 
cognizance for  the  appearance  of 
6aid>  defendant  to  answer  such 
charge,  with  the  intent  thereby  to 
impede  the  due  administration  of 
justice,  should  positive/y  aver  the 
facts  that  such  warrant  did  issue, 
and  such  a  recognizance  was  ac- 
knowledged, and  should  also  set 
forth  so  much  of  the  warrant  and 
recognizance  as  is  necessary  to 
shew  that  they  were  valid,  and 
therefore  the  destruction  of  thQui 
might  be  prejudicial  to  the  admin- 
istration of  justice.  Hence  if  the 
wan  ant  and  recognizance  be  men- 
tioned only  by  way  of  reference 
and  recital;  and  it  be  not  stated 
with  any  precision  by  whom  the 
warrant  was  issued,  nor  before 
whom  the  recognizance  was  taken; 
and  if  the  substance  of  the  war- 
rant and  recognizance  be  not  set 
forth,  so  that  it  mav  be  seen  whe- 
ther  they  or  either  of  them  had  le- 
gal validity,  the  indictment  will  bt 
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insulTicieiit.    Ufaievn.  ErJoe    vol.] 
4,  573| 

See  Forciblr  Trespass — Fornica- 
HON  AND  Adultery. 


INFANT. 

1 «  The  possession  of  a  vendee,  taken 
under  a  deed  from  an  infant,  wheth-i 
er  that  deed  is  to  be  considered  as 
.  void,  or  voidable  only,  is  adverse 
to  the  infant,  (and  much  more  is 
such  the  case  where  the  deed  has 
been  executed  by  the  infant  jointly 
with  others;)  and  the  infant  cannot, 
after  he  comes  of  age,  convey  a 
valid  title  to  the  land,  while  such 
adverse  possession  continues. — 
Murray   vs.    Shanklin     vol.    4. 

S.  Where  an  infant  executed  a  deed 
for  land,  by  signing,  sealing  and 
delivering  it,  and  afier  he  came  of 
age,  endorsed  on  it,  '*  I  have  sign 
ed  the  within  deed  for  the  express- 
ed purpose?;  and  with  the  desire  to 
ratify  the  same,  I  hereunto  affix 
my  hand  and  seal,'*  and  after  sign 
ing  and  sealing  the  endorsement, 
delivered  the  instrument  to  the 
vendee  again,  it  was  held,  that  if 
the  deed  were  absolutely  void  in 
the  first  instance,  it  was  rendered 
valid  by  the  re-delivery,  and  if  only 
voidable,  the  endorsement  under 
the  hand  and  seal  of  the  vendor, 
was  a  proper  act  of  confirmation. 
Jbid.  '    289 

3.  A  contract  made  by  an  infant  to 
work  a  certain  specified  lime  with 
a  carpenter,  upon  the  consideration 
of  the  latler's  boarding  and  clothing 
him,  and  learning  him  the  trade,  is 
not  binding  upon  the  infant,  and  he 
may,  at  any  time,  leave  the  service 
of  the  carpenter,  provided  he  has 
not  arrived  at  full  age,  and  confirm- 
ed the  contract.  Francis  vs.  Felmif 
vol.  4,  498 

4.  If  an  infant  have  been  /umished 


wAh  necessaries  while  working 
with  a  mechanic,  to  learn  his  trade, 
upon  an  action  of  assumpsit  bro*t 
against  the  infant  for  the  value  of 
the  necessaries,  it  is  a  good  de- 
fence under  the  plea  of  nan-n*- 
Bumpait  that  the  defendant's  servi- 
ces in  work  and  labour  were  equal 
to.  or  exceeded  in  value  the  neces- 
saries furnished.    Ibid.  498 

See  Limitations,  Statute  of. 


JUDGMENT. 

Where  a  ca,  sn,  was  issued  from 
the  spring  term  of  a  superior  conrt 
returnable  to  the  ensuing  fall  term 
thereof,  and  was  executed  upon  the 
defendant  within  less  than  twenty 
days   of  such   fall  term,  and  the 
sherifif  thereupon  took  bond  and 
surety  from  the  defendant  under  the 
act  of  1822,  (1  Rev.  St.  c.  58,  sec 
7,)  which   bond  was   dated   more 
than  twenty  days  before  such  term, 
and  was  conditioned  for  the  de> 
fendant^s  appearance  ^*  at  the  next 
Superior  Court  of  law  to  be  held 
&;c.  on  the  7th  Monday  after  the 
4th  Monday  of  March  next,  then 
and  there   &c..   and   at  the  next 
spring  term  which  sat  on  the   6th 
instead  of  the  7th  Monday  after 
&c.  upon  the  defendant's  not  ap- 
pearing, a  judgment  was  taken  up* 
on  the  bond  against  him  and  his 
surety,  tV  was  held  that  the  judg- 
ment was  irregular,  and  that  wheth- 
er the  bond  was  to  be  prepared  by 
the  sherifif  or  the  defendant  made 
no  difTerence,  as  the  judgment  ta- 
ken was  against  the  surety  as  well 
as  the  defendant,  and  there  was  do 
default  of  appearance  according  to 
the  bond,   and  also  that  the  words 
•'  next  court^*   would  not  control 
the   specified  time  of   the   "  Tth 
Monday  after  the  4th  Monday  of 
March  next*'     Winslow  vb.  Jin- 
derson    vol.  3,  9 
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S.  Ii  seems  to  be  a  necessary  func- 
tion of  every  court,  and  particular- 
ly of  a  court  of  the  highest  jurisdic- 
tion to  which  no  writ  of  error  lies, 
as  our  superior  courts,  to  set  aside 
an  irregular  ju figment,  that  is,  one 
rendered  contrary  to  the  course  and 
practice  of  the  court,  at  a  subse- 
quent term,  provided  application 
for  that  purpose  be  made  in  proper 
time.     Jbid.  9 

S.  In  general,  judgments,  taken  with- 
out service  of  process;  signed  out 
of  term;  or  by  default  before  the 
proper  period  of  the  term,  are  ir- 
regular.    Ibid,  1 1 

4.  If  a  judgment  by  default,  interloc- 
utory or  final,  be  signed  according 
to  the  course  of  the  court,  then  it 
is  the  judge's  judgment;  because  it 
is  entered  according  to  his  direc- 
tions. And  although  the  former  is 
always  under  the  control  of  the 
court,  yet  from  its  nature,  the  court 
ought  not  and  will  not  interfere 
with  the  latter,    that    is,   a   final 

judgment  after  the  term  at  which  it 
is  taken.     Jbid.  13 

5.  Until  set  aside,  an  irregular  judg-j 
ment  must  in  general  be  regarded 
as  a  subsisting  and  regular  judg- 
ment as  to  all  the  world.  IbuL   14 


aside  by  the  court  at  a  subsequent 
term.     Ibid.  52 

8.  The  llth  section  of  the  act  incor- 
porating the  Wilmington  and  Ra- 
leigh Rail  Road  Company,  declar- 
ing **  that  if  any  stockholder  shall 
fail  to  pay  the  sum  required  of  him 
on  his  subscription  by  the  Presi- 
dent and    Directors,    within   one 
month   after  the  same  shall  have 
been  advertised  in  some  newspaper 
published  at  the  seat  of  govern- 
ment, it   shall  be   lawful   for  the 
said  President  and  Directors,  with- 
out further  notice,  to  move  for  judg- 
ment in  the   County  or  Superior 
Court  of  Wake,  or  New  Hanover^ 
against  the  delinquent  stockholder 
or  his  assignee,  for  the  amount  of 
the  instalment  required  to  be  paid, 
at  any  court  held  within  one  year 
after  the  notice,  and  the  court  shall 
give  judgment  accordingly,  or  they 
mav  sue  for  the  same  in  an  action  of 
assumpsit,  or  by  warrant  according 
to  the  jurisdiction  of  the  respective 
tribunals  of  the  State,"  does  not 
authorise  a  judgment  against  a  de- 
faulting stockholder,   without  his 
appearance,  or  without  process  to 
call  him  into  court,     ffilmington 
4*   Raleigh  Rail  Road    Co,   vs. 
liaker    vol.  3,  79 


6.  An  entry,  upon  the  rendition  of  a  .       ^ 

ver(fict  in  favor  of  the   plaintiff,  ^'  Upon  a  conviction  for  a  criminal 


that  **  the  defendant  is  entitled  to  a 
credit  to  be  ascertained  by  M.  F. 
and  J.  H.  S.,  and  the  clerk  is  then 
authorised  to  enter  a  remittitur, 
judgment  of  the  court  accordingly 
and  for  costs,*'  is  not  a  judgment; 
then  rendered,  but  an  agreement' 
for  a  judgment  to  be  rendered 
subsequently  upon  the  ascertain- 
ment by  the  referees  of  the  credit 
to  which  the  defendant  is  entitled. 
JJunns  ^  McRwaine  vs.  BaUhel>r 
vol.  3,  52 

7.  A  judgment  regularly  entered  at 
one  term  of  a  court  cannot  be  set 


offence,  it  is  irregular  to  annex  to 
the  sentence  any  condition  for  ittf 
subsequent  remission.  A  judg- 
ment, though  pronounced  by  the 
Judge,  is  not  his  sentence,  but  the 
sentence  of  the  law.  It  is  the  cer- 
tain and  final  conclusion  of  the  law 
following  upon  ascertained  premi- 
ses. It  must  theri.*fore  be  uncon- 
ditional. Staie  vs.  Benneii  vol. 
4,  43 

10.  A  judgment  confessed  to  a  mar- 
ried woman  as  if  she  were  single, 
comes  within  the  operation  of  the 
act  of  1826, 1  Rev.  St  ch.  65,  sec. 


534 
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13,  prescribing  the  time  within 
which  the  presumption  of  payment 
or  satisfaction  on  judgments  shall 
arise,  notwithstanding  the  cover- 
lure,  and  although  the  scire  fffcias 
to  revive  the  judgn^ent,  is  sued  out 
in  the  name  of  the  husband  and 
wife.   JoUnson  vs.  Eti'^land     vol. 


4, 


70 


11.  If  a  woman  sues,  and  afterward 
marries,  and  the  marriage  is  not 
pleaded  in  abatement  puis  darrein 
continuance,  she  may  have  judg- 
ment, which  cannot  be  reversed 
for  error*     Jbid,  7 1 

12.  The  husband  has  entire  control 
over  a  judgment  confessed  to,  or 
obtained  by  his  wife  during  cover 
ture,  and  the  proper  way  lor  him 


si^jiied  after,  and  execufioa  taken 
out  against  bis  goods  in  the  handas 
of  his  executor  tested  the  first  day 
of  the  terra,  for  ihey  relate  to,  and 
are  considered  as  a  judgment  and 
execution  of,  the  first  day  of  the 
term,  at  which  day  the  testator  was 
alive.     Jbid.  171 

See     Justice's    Judgment — Scire 
Facus  2 — Supreme  Court. 


INSOLVENT  DEBTORS. 

1 .  Whether  it  is  the  duty  of  the  offi- 
cer or  the  defendant  to  prepare  the 
bond  to  be  given  for  the  defend- 
ant's appearance  to  take  the  bene- 
fit of  the  act  of  1822  for  the  re- 
lief of  insolvent  debtors.  Qut — 
I'Vinslow  vs.  Andeison  vol.  3,    12 


to  proceed  to  enforce  it,  is  by  ma-;2.  The  bond  for  the  defendant's  ap- 


king  himself  a  party  by  scire  facias 
as  in  case  of  a  judgment  obtained 
by  a  feme  covert  dunk  sola,  and 
who  had  matried  before  execution. 
Ibid.  71 

13.  Judgments  of  a  court  of  record, 
on  whatever  day  of  the  term  they 
may  be  rendered,  in  law  relate  to, 
and  are  considered  judgments  of, 
the  first  day  of  the  term;  and  this 
rule  applies  although  the  judgments 
were  confessed  upon  writs,  which 
were  noted  by  the  clerk  to  have 
been  issued,  and  the  service  of 
which  were  acknowledged,  on  a 
day  subsequent  to  the  first  day  of 
the  term;  and  executions  issued 
upon  such  last  mentioned  judg- 
ments will  have  priority  over  a 
deed  in  trust  proved  and  registered 
on  the  second  day  of  the  same 
term.     Farley    vs.    Lea     vol.   4, 

169 

14.  A  judgment  by  confession  is  val- 
id without  any  previous  process. 
Jbid.  169 

15.  Where  a  testator  died  in  term 
time,  before  a  judgment  was  sign- 
ed, tt  was  held  that  it  might  be 


pearance  under  the  act  of  182:?, 
connected  with  the  execution,  is 
in  the  nature  of  process  to  compel 
an  appearance,  and  the  return  day 
thereof  must  be  certain.     Jb.     12 

3.  Upon  a  schedule  filed  by  one  ta- 
ken under  a  ca  sa^  and  desirous  to 
avail  himself  of  the  benefit  of  the 
act  for  the  relief  of  insolvent  debt- 
ors, it  is  not  competent  for  the 
court  to  order,  nor  for  the  clerk  to 
issue  a  writ  to  the  sheriff  com- 
manding him  to  sell  the  scheduled 
property,  or  so  much  thereof,  as 
will  satisfy  the  plaintifi^'s  debt  and 
costs,  and  have  the  same  ready  at 
the  next  term,  to  render  "  to  the 
court,  or  to  the  parties  entitled  to 
receive  the  same;"  and  it  is  conse- 
quendy  no  breach  of  the  sheriff's 
bond  for  him  to  fail  or  neglect  ex- 
ecuting such  writ.  Governor  trs. 
Jiarrison     vol.  4,  461 

4.  The  property  and  debts  contained 
in  such  schedule  vest  in  the  sheriff', 
as  assignee  to  sell,  collect,  and 
pay  into  court  for  the  benefit  of  all 
the  creditors;  and  the  proper  course 
to  enforce  the   performance  of  the 
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sheriff's  duties  in  relation  thereto,] 
i«  to  have  a  rule  of  court  on  the| 
sheriff  to  sell  the  property  and' 
collect  the  debcs  so  assigned,  andj 
hring"  the  money  into  court,  and  to; 
attach  him   for  a  contempt,  if  the 


bona  fide,  and  according  to  his  best 
information.  Cunningham  vs. 
DilliarU     vol.  4,  351 

See  Indictment  1,2. 
JUSTICE'S  EXECUTION. 


rule  be  not  complied  with.     Ibid  g^^  ^^^^^^^^^  ,    ^   3  7  g  9   ^^ 

See  Certiouahi  4,  5  ^Constitu-  • 

TfON  2.  3, 4, 5, 7— Criminals  2—       JUSTICE'S  JUDGMENT. 

Free  Negroes  2- Judgment  1.  a  justice's  judgment  apparently  reg- 
ular, cannot  be  collaterally  im- 
peached by  evidence  that  the  con- 
stable by  whom  the  warrant  pur- 
ported to  have  been  executed,  was 
a  man  of  general-bad  character,  and 
not  to  be  trusted  in  any  thing  he 
might  say  or  do,  or  by  any  other 
parol  evidence  to  fhow  that  the 
warrant  had  not,  in  fact,  been 
served.  It  is  a  judicial  proceed- 
insr  which  is  conclusive,  unless 
upon  some  other  proceeding  di- 
rectly to  avoid  it  Jones  vs  Jud' 
kins     vol.  4,  454 


INTEREST. 

A  note  payable  one  day  a(\er  date, 
with  an  endorsement  thereon  that 
it  was  not  to  be  paicT  until  the  death 
of  the  maker,  bears  interest  from 
the  time  it  became  due,  according 
to  its  tenor,  without  reference  to 
the  endorsement.  Powell  \3,  Guy 
vol.  3,  70 


JUDGE'S  CHARGE.  | 

A  refusal  of  the  Judge  to  give  a  more, 
specific  instruction  ssked  by  a  par-i 
ty,  and  to  which   he   is   entitled,! 

may  constitute   error;   but  a  mere\   JUSTICE'S  JURISDICTION. 
omission  to  do  so,   when,  not  ask- a  person,  having  an  account  against 
ed,  does  not.     Brown  vs.  Morr\s\     another  for  work  and  labor  done. 


vol.  4, 


429 


See  Agreement  2. 


may  give  the  other  credit  for  such 
sums  as  may  be  justly  due  him  on 
account,  and  if  the  balance  be 
thereby  reduced  below  sixty  dol- 
lars, may  warrant  for  it  before  a 
single  magislral'e,  and  the  other 
party  can  neither  object  to  the  ju- 
risdiction, nor  insist  upon  havjng 
his  account  of  the  same  items  al- 
lowed as  a  set-off  to  the  plaintiff's 
demand.   McRae  vj*.  McRae    vol. 

gainst  him   for  taking   insufficienl|  ^»                                                   ®^ 
security;  for  no  action  can  be  sup-' 

ported  against  a  judge  or  justice'  I'A.NDLORD  AND  TENANT. 
of  the  peace,  acting  judicially  and!l.  It   is  a  geneial  ru'e    that  a  tenant 

within  the  sphere  of  his   jurisdic-l  shall  never  be  permitted  to  conlro- 

tion,  liowever  erroneous  his  deci-j  vert  or  raise  objections  to  his  land- 

sion,  or  malicious    the  motive  im-,  lord's  title;  and  this  rule  extends  to 

put^'d  to  him.     But  if  he  does  not,'  all  parties  claiming  under  the  les- 

he  is  still   not  liable,  if  he  acted^  sor  or  lessee,  so  that  the  lessee's 


JUSTICES. 

AVhcther  in  granting  an  appeal  and 
accepting  the  security  which  the! 
law  requires,  a  j  ustice  of  the  peace! 
does  not  act  in  a  judicial  charac-| 
ter,  and  on  a  matter  within  his  ju-\ 
rit diction,  nxiere?  If  he  does,! 
then  no  action  can  be  sustained  a- 
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assignee  or  under  tenant  cannot  ob-| 
ject  to  the  title  of  the  lessor  or  his 
assignee  any  more  than  the  lesseel 
hirnsclf  could.  Lunsjord  vs.  JiA 
iexander     vol.  4,  40| 

2.  A  tenant  cannot,  by  merely  ceas-' 
ing  to  pay  rent  to  his  lessor,  and 
paying  it  to  another  person,  change' 
the  tenancy  so  as  to  enable  him- 
self to  dispute  the  title  of  his  land-,6.  Upon  a  lease  for  a  year,  the  lessee 


State  on  tlie  crop  of  his  tenant  for 
his  rent,  though  it  may  be  reserved 
in  kind,  or  in  a  part  of  the  crop. 
Whether  such  an  agreement  is  con- 
tained in,  or  18  out  of,  the  lease, 
the  lessor  stands  upon  no  better 
footing  than  the  other  creditors  of 
the  lessee.  Deaver  vs.  Rice  vol- 
4, 


431 


lord  in  an  action  of  ejectment  by 
the  latter  to  regain  the  possession 
Biff:  >'r  vs.  Davii     vol.  4,       300 

3.  One  >vho  is  admitted  to  defend  in 
an  action  o{  ejectment  with,  or  in 
the  stead  of,  the  tenant  in  possess- 
ion, cannot  set  up  any  defence 
which  is  forbidden  to  the  tenant. 
He  stands  with,  or  in  the  place  of. 
the  tenant,  and  is  entitled  to  his 
rights,, and  subject  to  his  disadvan- 
tages.    Hence,  if  the  tenant  can 


acquires  an  estate  in  possession  m 
severalty  during  the  term,  so  that 
the  crop  growing  or  standing  on 
the  land  is  entirely  his  property; 
and  if  an  execution  in  favour  of  a 
third  person  be  issued  against  the 
tenant  during  the  year,  it  will  bind 
the  crop  from  its  teste^  so  that  he 
cannot  afterwards  sell  it  to  anoth- 
er, or  assign  it,  or  any  part  of  it, 
to  his  landlord  in  payment  of  his 
rent.     Ibid.  4S1 


not  dispute  the  title  of  t)ie  plain-  7.  As  to  land,  the  particular  tenant 
tiff's   lessor,    because   it  appears      holding  over,  stands   towards  the 


that  he  occupied  the  land  as  his; 
tenant,  the  person  claiming  to  be; 
landlord  and  admitted  to  defend  as 
Huch,  will  also  be  precJuded  from 
disputing  such  title.     Ibid,       300 

4.  The  possession  of  a  part  of  a  tract  of 
land  which  one  claims,  is  in  law  the, 
possession  of  the  whole,  and  if,! 
while  thus  in  possession,  cultiva-, 
ting  a  part,'  he  makes  a  parol  con- 


remainder-man  as  a  tenant  towards 
his  landlord.  But  the  idea  of  such 
tenancy  does  not  belong  to  the 
ownership  of  distinct  successive 
estates  in  personal  chattels,  and  not 
arising  out  of  any  contract  between 
the  parties.  Montgomery  vs. 
JVyuns     vol.  4,  5Sl 

LARCENY. 


tract  to  buy  theland  of  another  who  1.  The  possession  of  stolen  proper- 
also  sets  up  a  claim. to  it,  and  aftei-|     ty    affords  presu^nptive   evidence 


^ards  extends  the  fields  which  he' 
had   in   cultivation,  he  cannot  be' 
considered  the  tenant  of  the  otherl 
so  as  to  estop  him  from  disputing; 
the  other's  title;  for  an  ofTcrto  buy 
a  claim  to  land  which  one  holds  as 
his  own,  may  be  made  for  the  sake 
of  peace,  through  alarm,  or  from 
misapprehension;  and  so  far  from 
being  conclusive  of  the  title,  is  ve- 
ry slender,  if  any,  evidence  of  it. 
Hough  vs.  Dvnias     vol.  4,      328 

5    A  landlord   has  no  lien   in   this 


that  the  possessor  is  the  thief,  and 
the  evidence  is  stronger  or  weaker 
as  the  possession  is  more  or  less 
recent.  A  recent  possession  raises 
a  reasonable  presumption  of  gnilt 
SiaKe  vs.  Jonei    \ol.  3,  122 

2.  If,  in  attempting  to  rebut  the  pre- 
sumption of  larceny  arising  from 
the  recent  possession  of  stolen  pro- 
perty, it  be  proved  that  the  defen- 
dant after  the  larceny  found  the 
property  in  the  possession  of  an- 
other person  from  whom  he  re- 
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ceii^ed  it  claiming  it  as  his  own,j 
but  that  before  such  finding  he 
gave  an  exact  description  of  the 
stolen  articles  which  he  alleged  he 
had  lost,  that  he  made  different 
statements  to  different  persons. as 
to  the  time  he  lost  hi9  property, 
that  after  finding  the  property  he 


claiming  under  a  judgment  and 
Jittn  fudas  posterior  to  the  date  of 
the  levy  of  the  attachment,  but 
prior  to  the  judgment  of  condem- 
nation and  venditioni  exponas,-^ 
Harbin  vs.  Carson     vol.  4,     388 

LIFE  ESTATE  IN  SLAVES. 
put  false  marks  upon  it,  and  ihat'i.  ^  gift  by  a  deed,  of  a  slave,  re- 


afterwards  he  left  the  State  in  con 
sequence  of  the  indictment;  all 
these  circumstances  furnish  evi. 
dence  tending  to  connect  the  de- 
fendant with  the  felonious  posses- 
sion of  the  pioperty  anterior  to  the 
time  when  he  found  it  in  the  pos- 
session of  such  other  person.  /- 
hid.  122 

LEGACY. 

See  Bequest— Executors  and  Ad- 
hinistkators  3 — presumfnon  2. 

LEGISLATURE. 

SsE    CoNsriTDTiON    9 — Criminals 

S,  4. 

LEVY. 

1.  To  the  levy  of  a  writ  upon  per 
sonal  properly— whether  a  writ  of 
attachment  or  of  execution — the 
law  requires  a  seizure.  If,  in  the 
natuie  of  the  thing,  actual  seizure 
be  impossible,  then  some  notori- 
ous act  as  nearly  equivalent  to  ac- 
tual seizure  as  practicable,  must 
be  substituted  for  it.  Hence, '  in 
levying  upon  a  growing  crop,  the 
officer  must  go  to  the  premises, 
and  there  announce  that  he  seizes 

.   the  crop  to  answewthe  exigency  of 
his  writ.     S:aie\s.  Poor    vol.4, 

384 

2.  The  levy  of  an  attachment  upon 
land  creates  such  a  lien  upon  it, 
that  if  there  be  a  subsequent  judg- 
ment of  condemnation  aad  a  sale 
of  ihe  land  under  a  writ  of  vendi 
tioni  exponas^  the  title  of 'the  pur- 
chaser will  supersede  that  of  one 


serving  a  life  estate  in  the  donor, 
passes  no  inteiest  to  the  donee  at 
common  law.  And  a  deed  of  bar- 
gain and  sale  of  a  slave  for  the  life 
of  the  bargainee,  in  consideration 
of  an  annuity  to  the  bargninor,  con- 
veys the  entire  interest  to  the  bar- 
gainee.    Hunt  vs.  Davis     vol.  3, 

4£ 

2.  A  lease  for  life  of  a  chattel,*  if 
made  by  deed,  is  subject  to  the 
same  construction  as  a  conveyance 
for  life;  and  no  remainder  is  left, 
at  common  law,  in  either  case.  J- 
bid.  44 

3.  The  statute  of  Virginia  which  pro- 
vides that  '*  if  any  perron  or  per- 
sons possessed  of  a  life  estate  in 
any  slave  or  slaves,  shall  remove 
or  voluntarily  permit  to  be  remov- 
ed out  of  this  commonwealth,  such 
slave  or  slaves,  or  an}'  of  their  in- 
creape,  without  the  consent  of  him 
or  her  in  reversion  or  remainder, 
such  person  or  persons  shall  for- 
feit any  such  slave  or  slaves  so  re- 
moved, and  the  full  value  thereof, 
un'o  the  person  or  persons  that 
shall  have  the  remairdcr  or  rever- 
sion," cannot  apply  to  any  case 
except  where  there  is  a  tenant  for 
life  with  a  vested  remainder  or  re- 
version thereon  dependent.  .^Z- 
ien  vs.  Pass     vol.  4,  77 

4.  Whether  the  Virginia  statute  a- 
bove  referred  to,  is  to  be  regarded 
in  the  light  of  a  penal  law~  or  sim- 
ply aa  a  law  regulating  the  enjoy- 
ment and  transmission  of  property? 
Whetlier  supposing  the  law  to  be 
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one  regularting  property,  the  for- 
feiture 01  the  tenant*9  interest  be 
complete  until  the  property  has 
passed  beyond  the  limits  of  Vir- 
ginia—or does  it  take  effect  upon 
the  properly  reaching  the  line  of 


simple,  executory  limitation?  of 
land  and  chattels  are  to  be  con- 
strued alike,  upon  the  presumed 
intention  of  the  testator,  that  in 
each  case,  the  estate  should  go  o- 
vcr  on  the  same  event.     Zoilicof- 


that  Slate — or  when  it  is  comple-    fer  vs.  ZoUicoffer    vol.  4,       441 
led,  does  it  operate  from  the  com-  g£g  Bequeft  9. 

mencement  of  the  act  of  removal?! 

And  in  case  the  forfeiture  of  the^XMITATiaNS,  STATUTE  OF. 
tenant's  inUrest  be  noi  compUte^  ,  ^^j^^  ^^  ^^  ^^  sutute  of 
until  the  property  has  passed  be-     ^-^^^.^^^^^  there  must  be  either  an 


yond  the  limits  of  Virginia,  will 
the  courts  of  this  Slate  aUow  an 
extra-territorial  operation  to  the 
Jaws  of  another  Slate?  Whether 
the  enactn^ent  was  intended  to  ap- 
ply, and  according  to  its  fair  con-| 
struction  does  apply*  to  a  easel 
where  the  tenant  (or  life  had  bona\ 
fide  acquired  and  held  the  slaves 
under  an  absolute  purchase,  and 
has  removed  them  without  frauds 
under  the  belief  that  they  were  ab-' 
solulelyhis?     Qu?     Ibid.  77| 

5.  "Where  a  deed  of  gift  conveys  the 
immediate,  absolute  and  entire  in- 


express  promise  to  pay,  or  an  ex- 
plicit acknowledgment  of  a  sub- 
sisting debt  from  which  the  law 
can  imply  a  promise  to  pay  it, — 
But  if  the  debtor  at  the  time  he  ac- 
knowledges the  debt,  refuses  lo 
pay  it,  or  offers  to  pay  a  smaller 
Slim,  saying  that  if  his  offer  is  nol 
accepted,  he  will  plead  the  statute 
of  limitations,  there  is  nothing 
from  which  the  law  can  imply  a 
promise  to  pay  the  debt,  and  it  will 
not  he  taken  out  of  the  operation 
of  the  statute.  McGUnsty  Sr 
Wdfe  vs.  Fleming    vol.  4,     129 


terest  ma  slave,  an  endorsement  ^    «r.  .,        «  *  .^     r  i-    •. 

J     ,,  u    .1      J  .  .u   2.  Wherever  the  statute   of  Iimita- 

made  thereon  by  the  donee  at  the, 

same  time  when  the  deed  was  exe-l 


cuted,  stipulating  that  the  slave 
'*  may  be  at  the  disposal  of  the  do- 
nor during  his  life,"  will  not  ope- 
rate as  a  reservation  of  a  life  estate 
by  the  donor,  but  will  be  regarded 
at  law  only  as  an  executory  cove- 
nant on  the  part  of  the  donee  that 
the  donor  during  his  life  shall  have 
the  enjoyment  of  the  slave,  for  the 
breach  of  which  covenant  tlie  do- Malicious  mischief  consists  in  the 
nee  will  be  answerable  in  damages;'     wilful  destrucffon  of  personal  prop- 


tion;5  is  a  bar  to  the  recoTcry  of 
one  of  several  parties  plaintiffs  in 
an  action  of  detinue,  it  will  ope- 
rate against  all,  though  the  others 
were  under  the  disability  of  infan- 
cy. Montgomtxy  vs.  Wynfi9 
vol.  4,  52r 

See  Mortgaoe  I. 

MALICIOUS  MISCHIEF. 


though  in  equity,  the  donor  would 
probably  be  regarded  as  taking  an 
interest  for  life.  Hooper  vs.  Hooper 
vol.4,  150 


erty,  from  actual  ill  will,  or  re- 
sentment towards  its  owner  or  pos- 
sessor. Slate  fs  Robinson  voh 
3,  130 


LIMITATION.  MALICIOUS  PROSECU'OON. 

Since  the  act  of  1784,  (see  1  Rev.  In  an  action  for  a  malicious  proaecu- 
Stat  ch.  43,  sec.  1,)  for  convert-'  lion,  a  verdict  and  judgment  of 
ing  estatesr  tail  into  estates  in  fee     eonviction.  in  3  court  of  eon^petenl 
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jurisdietioii,  although  the  party) 
convicted  was  afterwards  acquittedj 
upon  an  appeal  to  a  superior  tribu- 
nal, is  conclusive  evidence  of  piob- 
alile  cause,  and  precludes  the  plain- 
tiff in  the  action  for  the  malicious 
prosecution  from  showing  the  con- 
trary.    Griffis  vs.  Sellart    vol,  4, 

176 

MANSLAUGHTER. 
See  Mvuder  11«  12,  13,  14, 

MONEY  PAID  INTO  COURT. 

1.  Where,  upon  an  action  on  a  con- 
stable's bond,  in  which  the  breach- 
es assigned  were  a  failure  to  pay 
over  money  collected  bv  the  offi- 
cer,  and  a  failure  to  collect  sundry 
notes  and  accounts  placed  in  his 
hands  for  collection,  the  defendant 
paid  a  certain  sum  into  court,  ac- 
cording to  a  list  of  notes  and  ac- 
counts which  he  had  prepared,  t/ 
wan  held  that  the  money  was  paid 
into  court  generally,  and  that  while 
it  admitted  a  cause  of  action  on 
each  breach,  it  left  the  defendant  at 
liberty  to  shew  that  the  whole  a- 
moubt  due  upon  all  those  breaches 


the  mortgagor,  obliged  to  lake  pos- 
session of  the  morgaged  property 
before  a  forfeiture;  and  until  a  for- 
feiture by  the  non-payment  of  the 
money,  the  possession  of  the  mort- 
gagor cannot  be  adverse  to  the 
uioitgagee,  so  as  to  create  a  bar 
by  the  statute  of  Uroitaiions.  Joy* 
ner  vs,  Vincent     vol   4  512 

2.  An  instrument  in  the  form  of  a 
bill  from  A  to  B,  for  a  female 
«lave,  with  this  proviso,  *'  provided 
if  the  said  A  should  well  and  truly 
pay  unto  the  said  K.  the  above 
sum  herein  mentioned,  before  his 
death,  thf,n  the  above  obligation  to 
be  void— oiily  the  increase,  if  any, 
to  remain  the  property  of  B,''  is  a 
mortgage  to  secure  the  re-payment 
of  the  sum  advanced  and  mention- 
ed in  the  instrument;  and  if  the 
mortgagor  remain  in  the  possession 
of  the  slave  and  her  increase  dur- 
ing his  life,  and  die,  leaving  the 
money  unpaid,  the  mortgagee  or  his 
personal  representatives,  may,  at 
law,  recover  the  slaves  of  the  per- 
sonal representatives  of  the  mort- 
gagor. IbiiL  512 
See  Usury  12,  13* 

did  not  exceed  what  he  had  paid,i 

and  that  although  the  list  was  ;»ri  I  MOTION  IN  ARREST  OF  JUDG- 

ma  face  evidence  against  him — 1  MENT. 

and   perhaps  his  sureties— of   all  While  the  court,  upon  a  motion  for  a 


that  it  admitted,  it  did  not  preclude 
him  or  them  from  -shewing  that 
there  were  mistakes  in  ii.  Go  tr- 
emor vs.  Suit  OH    \ol.  4,  484 

3.  The  law  in  regard  to  the  practice 
of  paying  money  into  court,  with 
its  limitations  and  restrictions,  sta- 
ted by  DanieLi  Judge.     lb.     484 

MONEY  PAID  TO  THE  USE, 
See  Bail. 

MORTGAGE. 
1 .  A  mortgagee  is  not,  under  any  cir- 
cumstances, as  between  him^nd 


new  tri^l,  is  bound  to  presume  ev- 
ery fact  necessary  to  support  a  ver- 
dict; upon  a  motion  to  arrest  the 
judgment  it  is  restrained  from  pre- 
suming or  admitting  any  matter  of 
substance  not  found  in  the  record. 
The  plaint  fF  cannot  have  a  judg- 
ment unless  he  allege  in  his- plead- 
ings such  fact<4  as,  in  justice  and 
in  Uw,  entitle  him  to  it.  Honey- 
cut  vs.  Jlfigel    vol.  4,  309 

MURDER. 

1,  Where  one  goes  to   the  house  of 
another  in  a   peaceable   manner. 
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without  offering  or  ihreaienin^  vi- 
olence to  his  person  or  dwelling.! 
and  upon  beinfr  ordered  off  and  not 
g«»ing  immediately,  is  killed  by  the 
owner  of  the  premises,  the  elayer 
is  guilty  of  murder,  although  it  be 
proved  that  !ie  had  previously  for-j 
bidden  the  deceased  from  cominsri 


rially  questioned.  But  the  masters 
authority  is  not  altogether  unlioit- 
ted.  lie  must  not  kill;  for,  inde- 
pendent of  the  act  of  1791,  the 
killing  a  slave  may  amount  to  mur- 
der; and  this  rule  includes  a  killing 
by  the  master,  as  well  as  that  by  a 
stranger.     Ibid,  36  B 


on  his  premises.     State  vs.  ^mHk  _    -^         *  •    i     i  u    .         -    .u 
^qI^  q  .  j  .  5.  It  must  mdeed  be  true,  in  the  na- 

*  ture  of  things,  that  a  killing  by  the 


2,  If  death  unhappily  ensue  from  a 
master^s  chastisement  of  his  slave, 
inflicted  apparently  with  a  good  in- 
tent for  reformation  or  example, 
and  with  no  purpose  to  take  life  or 
to  put  it  in  jeopardy,  the  law  would  6.  Where  the  record  of  an  indictment 


owner  may  be  extenuated  by  ma- 
ny circumstances,  from  which  no 
palliation  could  be  derived  in  fa^or 
of  a  stranger.     Ibid,  368 


doubtless  tenderly  regard  every 
circumstance,  which,  judging  from 
the  conduct  generally  of  masters 
towards  slaves,  might  reasonably 
be  supposed  to  have  hurried  the 
party  into  excess.  But  where  the 
punirthment  is  barbarously  immod- 
erate and  unreasonable  in  the  meas- 
ure, the  continuance  and  the  instru- 
ments, accompanied  by  other  hard 
usage,  and  painful  privations  of 
food,  clothing  and  rest,  it  loses  all 
character  of  correction  in  foro  do 
mfstico,  and  denotes  plainly  that 
the  master  must  have  contemplated 
a  fatal  termination  to  his  barbarous 
cruelties;  and  in  such  case,  if  death 
ensue,  he  is  guilty  of  murder. 
State  vs.  Hoover    vol.  4,  36.5 

S.  It  is  ordinarily  true  that  an  actual 
intent  to  kill  is  involved  in  the  idea 
of  murder.  But  it  is  not  always 
so.  If  great  bodily  harm  be  in- 
tended, and  that  can  be  gathered 
from  the  nature  of  the  means  used, 
or  other  circumstances,  and  death 
ensue,  the  party  will  be  guilty  of 
murder,  allliough  he  may  not  have 
intended  death,     /bid,  365 

4.  A  master  miy  lawfully  punish  his 
slave,  and  the  degree  must,  in  gen- 
eral, be  left  to  his  own  judgment 
and  humanity,  and  cannot  be  judi- 


for  murder  set  forth  the  indie tment, 
the  answer  of  the  prisoner  to  the 
enqitiry  how  he  would  acquit  him- 
self, the  reply  of  the  Attorney  Gen- 
eral, the  order  for  a  jury  to  come, 
and  then  proceeded,  ^*and  after- 
wards in  the  said  case,  State  vs. 
Thomas  H.  Chiistmas,  indictment, 
murder,  the  following  jury  being 
»wom  and  empannelled,  to  w't, 
&c.,  who  say  that  the  prisoner, 
I'homas  U.  Christmas,  is  guilty 
of  the  felony  and  murder  in  man- 
ner and  form  as  charged  in  the  bill 
of  ind  ctment,"  ii  was  held,  that 
the  record  shewed,  if  not  in  ex- 
press terms,  yet  by  necessary  im- 
plication and  with  requisite  cer- 
taintVf  that  the  iurv  was  sworn  to 
try  the  truth  of  the  matters  charg- 
ed in  the  indictment.  Slate  vs. 
Christman    vol.  4,  410 

7.  In  capital  cases,  though  it  is  usu- 
al to  make  up  an  issue  with  the 
prisoner  on  his  plea  of  not  guilty, 
yet  it  is  not  necessary  to  do  so. 
The  issi:e  is  immaterial,  for  the 
trial  is  in  the  nature  of  an  inquisi- 
tion, in  which  the  jury  is  charged 
to  enquire  of  the  truth  of  the  accu- 
sation contained  in  the  indictment 
Ibid,  411 

8.  It  would  probably  not  be  error,  if 
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the  record  were  to  set  forth  the 
verdict  as  a  finding  on  the  issue 
joined  between  the  State  and  the 
prisoner,  where  the  issue  is  joined 
on  the  truth  of  the  indictment,  but 
such  is  not  the  regular  form  of  sta- 
ting it     Ibid.  412 

9.  It  is  enough  that  the  record  in  an 
indictment  for  murder,  be  certain 
to  a  certain  intent  in  general.  Ii 
is  not  necessary  that  it  should  be 
certain  to  a  certain  infent  in  every 
particular,  so  as  absolutely  to  ex- 
clude* every  possible  conclusion, 
all  argument,  presumption  or  in- 
ference against  it.     Ibid.         41 S 

10,  If  a  man  assanlt  another  with 
malice  prepense,  even  though  he 


mortal  wound,  for  passion  to  sub- 
side and  reason  to  re-assume  her 
sway;  for  if  there  had  not,  he 
would  be  guilty  of  manslaughter 
only.     lb.  491 

13.  If  one  began  an  affray,  or  even 
if  he  did  not  begin,  but  was  assault- 
ed in  the  first  instance,  and  then  a 
combat  ensued,  he  could  not  excuse 
liimself  as  for  a  killing  in  self  de- 
fence, unless  he  quitted  the  com< 
bat  before  the  mortal  blow  was 
given,  if  the  fierceness  of  his  ad- 
versary permitted,  and  retreated  as 
far  as  he  mis^ht  with  safety,  and 
had  then  killed  his  adversary  of 
necessity,  to  save  his  own  life.  lb. 

491 


should  be  driven  to  the  wall,  and,  14.  Words  of  reproach,  or  contempt- 
kill  his  adversary  there  to  save  his     uous  gestures  or  the  like  ofiences 


own  life,  he  is  guilty  of  murder. 
SStaie  vs.  Hill    vol.  4,  491 

11.  Where  two  persons  have  former- 
ly fought  on  malice,  and  are  appa- 
rently reconciled,  and  fight  again 
on  a  fresh  quarrel,  it  shall  not  be 
intended  that  they  were  moved  by 
the  old  grudge,  unless  it  so  appear 
from  the  circumstances  of  the  af- 
fair.   Ibid.  491 

12.  When  a  man  makes  an  assault, 
which  is  returned  with  a  violence 
manifestly  disproportionate  to  that 


against  decorum,  are  not  a  suffi< 
cient  provocation  to  free  a  party 
killing  from  the  guilt  of  murder, 
where  he  uses  a  deadly  weapon, 
or  manifests  an  intention  to  do 
great  bodily  harm.  This  rule, 
however,  does  not  obtain  where, 
because  of  such  insufficient  provo' 
cation,  the  parties  became  suddenly 
heated  and  engage  in  mortal  com- 
bat, fighting  upon  equal  terms.  /- 
bid.  497 

NEW  TRIAL. 


of  the  assault,  the  character  of  the  ^j^^  g^  ^ourt  cannot  grant  a 


combat  is  essentially  changed,  and 
the  assaulted  becomes  in  his  turn 
the  assailant;  and  if  the  person  who 
made  the  first  assault,  in  the  trans- 
port of  passion  thus  excited,  and 
without  previous  malice,  kill  his' 
adversary,  the  proper  enquiry  as 
to  the  deflfrc^e  of  his  guilt  is  not 
whether  he  was  possessed  of  de- 
liberation or  reflection,  so  as  to  be 
sensible  of  what  he  was  then  about 
to  do,  and  intentionally  did  the  act; 
but  whether  a  sufficient  time  had 
elapsed  after  the  violent  assault  up- 
on him,  and  before  he  gave  the 


new  trial  upon  the  ground  that  the 
verdict  was  against  the  evidence  or 
the  weight  of  the  evidence— that 
being  a  matter  of  discretion  with 
the  judge  who  presides  at  the  trial 
in  the  court  below,  which  cannot 
be  revised  upon  appeal.  Long  vs. 
Gantley    vol.  4,  315 

See  Appeals  10 — Case  stated  for 
THE  Supreme  Court  1,  3 — Mo- 
tion IN  ARREST  OF  JUDGMENT. 

NOTICE. 

A  previous  suit  for  the  same  caus*  of 
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action  in  which  the  plaintiff  has 
been  non-suited,  is  both  a  notice 
and  a  demand  of  his  claim.  iJnn 
vs.  McLei/and    vol.  4,  458 

OVERSEER. 
Sek  Forcible  Entry. 

PARTIES. 
It  is  not  error  to  refuse  to  dismiss  a 


ecated  as  to  bind  one  onlj,  it  •emit 
that  the  creditor  may  have  relief  a- 
gainst  botli.     Ibid,  5#9 

3«  If  one  of  two  partners  purchase 
goods  ostensibly  for  the  partner- 
ship concern,  but  in  truth  for  him- 
self, or  borrow  money  for  the  firm, 
but  misapply  it,  the  firm  i^  bound. 
Ibid.  510 

PAYMENT. 


cause  on  motion  for  want  of  par-      _      ,  ,  rAiMr-JN  1. 

ties,  though  it  may  be  error  to  de- 1-  ^^  »  ^^fbtoi   has  conveyed  proper 

cree  finally  without  them.     AJor.     ty   to  his  creditor  m  trust  to  seL 


finally 
rison  vs.  AJcElrath    vol.  4,     477 

PARTNERSHIP. 

1.  A  responsibility  incurred  upon  a 


seU 
and  satisfy  the  debt,  and  the  latter 
sells  the  property  and  holds  the 
proceeds,  it-  is  a  payment  of  the 
debt.  Dismukes  vs.  fFright  vol. 
3,  78 


request  made  by  one  professedlyL     '  •  .       *       j  i  •        . 

in  behalf  of  himself  and  his  copart-i^-  ^  T^.^P*  not  under  seal  is  not 
ner,  in  relation  to  their  common     ^on^^^^iv^  evidence  of  paymenu 

business^but,  in  truth,  for  his  in-  ^I"^  ™^y  ^V^]^'''/'^  ^^^  ^!!^^'~ 
dividual  benefit,  is,  in  la^,  incurred  ^^^**  ^^-  ^««'Aer/fy  vol.  4,  213 
at  the  request  of  both.  Hence,  3.  A  payment  in  counterfeit  bank 
where  a  person  became  surety  to  a  notes  is  a  nullity,  and  the  party  re- 
bond,  given  to  secure  money  bor-  ceiving  them  as  the  price  of  arti- 
rowed  by  one  partner  professedly  cles  sold,  may,  if  there  be  no  re- 
fer the  firm,  and  so  understood  by  ceipt  and  acquittance,  under  seal. 


the  lender  and  the  surety,  but,  in 
truth,  for  the  individual  use  of  the 
borrower,  tt  wa9  fields  that  though 
the  creditor  could  not  recover  the 


i 


inoney  from  the  firm,  for  want  o 
authority  in  the  partner  to  bind  the 


recover  upon  the  original  consid- 
eration, although  both  parties  were 
ignorant  at  the  lime  that  the  notes 
were  counterfeit    Ibid,  214 

See  Action. 

PLEAS  AND  PLEADING. 


firm  by  deed,  yet  the  surety,  upon'i.  The  only  proper  plea  of  a  set  off 
paying  tlie  b^nd  even  voluntarily     ig  of  one  due  before  and  at  the  tinu 


and  without  suit,  might  recover  the 
amount  from  the  firm.  Wharton 
vs.  TVoodbum    vol.  4.  507 

2.  Although  one  partner  cannot  bind 
his  copartner  by  deed,  for  a  loan 
effected  in  the  name  of  the  firm, 
unless  he  have  express  authorityl 
by  deed  for  that  purpose;  yet  in 
equity,  if  it  can  be  shewn  that  the 
loan  was  in  behalf  of  both  the 
partners,  and  that  the  security  was, 
by  the  contract,  intended  to  be 
one  bindins^  both  the  partners,  but 
through  mistake,  had  been  so  ex- 


of  the  commencement  of  the  mit^ 
because  only  mutual  debts  subsist- 
ing at  the  time  of  action  brought, 
as  debts  to  and  from  the  plaintiff 
and  defendant,  can  be  set-off: — 
Hence  a  plea  of  set-off  in  bar  to  the 
further  prosecution  of  the  suit,  is 
not  sustainable.  Haughton  ^ 
Booth  vs.  Leary    vol.  3,1  SI 

2.  A  tender  and  refusal  after  suit 
brought  is,  as  a  plea,  no  bar. — 
However,  by  the  modern  equitable 
practice,  upon  the  defendants  pay- 
ing principal,  interests  and  costs 
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into  court,  the  plaintifi'  is  laid  uo-j     pionounced  for  the  petitioner  upon 
der  a  nile  to  receive  it  or  piroceed!     it?     Hoyt  \3.  Rich    vol.4,      533 

at  his   peril.     But  that  has  been  See    Bond    1— Discontinuance— 


confined  to  cases  of  payment,  and 
has  never  been  extended  to  a  set- 
oir.     JbU.  27 

3.  Where  there  are  t^o  defendants, 
a  memorandum  of  a  plea,  made  by| 
entering  the  word  "justification" 
on  the  docket,  shall  be  taken  as  a 
joint  plea,  and  unless  good  as  to 
both,  is  available  as  to  neither  of 
the  defendants.  Love  vs.  Howell 
vol,  3,  69 

4.  The  rules  of  pleading  have  been 
too  much  neglected,  and  no  further 
relaxation  will  be  countenanced. 
Ibid.  70 

5.  Where  an  entry  of  a  nol  proa,  as 


MuuDEB  7-<-Writ  of  Error  2. 

POSSESSION. 

1.  The  possession  by  the  owner 
of  a  part  of  a  tract  of  land  is 
the  possession  of  the  whole  tract 
only,  so  long  as  no  other  person  is 
in  the  actual  adverse  possession  of 
any  part  As  soon  as  another 
takes  possession  of  any  part  either 
with  or  without  title,  the  former 
possessor  loses  the  possession  of 
that  part,  and  cannot  maintain  tres- 
pass for  any  act  done  on  such  part 
while  he  lA  thus  out  of  possession 
of  it.  Ring  vs.  King  vol.  4,    161 


(o  one  of  two  defendants,  appears  2.  It  seems,  that  where  the  defendant 


upon  the  record  certified  to  this 
court,  to  have  been  made  after  the 
judgment  below,  it  will,  upon  ap- 
peal, be  taken  as  having  been  made 
at  the  proper  lime.     Jbid.  70 

9.  A  plea  must  be  tnie  at  the  time  ii 
is  pleaded,  and  a  stipulation,  in  the 
nature  of  a  defeasance  to  a  bond, 
by  which  the  obligor  is  to  have  a 
credit  upon  returning  a  note  to  the 
obligee,  cannot  be  made  available 
by  making  the  return  on  the  trial. 
Bryan  vs.  Drake    vol.  3,  72 

7.  Evidence  of  such  a  defeasance 
will  not  support  a  plea  of  payment, 
nor  of  set-off-     Ibid.  72 

B.  A  petition  under  the  act  of  1798, 
setting  forth,  as  the  matters  consti- 
tuting the  fraud  it  chajges,  that  the 
defendant,  *^  at  the  time  of  obtain- 
ing his  grant  well  knew,  or  had 
reason  to  believe,  or  had  received 
some  information  that  the  land  had 
been  previously  granted,"  may  be 
demurred  to  for  uncertainty;  and  if 
the  defendant  do  not  demur,  but 
plead  to  the  scire  facias,  query 
whether  any  judgment  could  be 


in  an  execution  and  his  family  makes 
a  fraudulent  misrepresentation  of 
the  quality  and  vaIuo  of  the  land 
levied  upoi  and  about  to  be  sold, 
wilh  a  view  to  defeat  the  creditors 
of  the  defendant  and  to  secure  it 
for  his  benefit,  and  one  ignorant  of 
the  fraudulent  *arrangement  pur- 
chases at  an  inferior  price,  his  title 
will  be  good  against  the  creditors; 
as  will  also,  at  least  at  law,  be  the 
title  of  one  of  the  parties  to  the 
fraudulent  arrangem&nt  purc^^asing 
from  him..  But  if,  in  such  case, 
the  sale  were  voiJ,  as  for  want  of  a 
seal  to  the  writ  issuing  from  an- 
other county,  and  the  first  pur- 
chaser sold  without  ever  having  ta- 
ken possession,  the  possession  of 
his  vendee,  a  party  to  the  fraudu- 
lent combination,  will  be  as  to  the 
creditors  of  the  defendant  a  pos- 
session for  him,  and  will  not  be 
adverse  to  the  creditors  so  as  to  de- 
feat them  by  length  of  possession 
under  colour  of  title.  IhbsonvB, 
Erwln    vol.  4,  201 

3.  The   possession  of  a    fraudulent 
vendee,  cannot,  in  rcspoit  of  a 
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creditor  of  the  fraudulent  vendor,     vey.     Murray  vs.  Shankiin    vol. 
be  deemed  adverse  to  such  vendor     4,  291 

or  his  creditor;  because  the  statute  g.  The  possession  by  the  tcrantof  a 


makes  ihe  whole  contract  \oid,  and 
against  the  creditor,  the  possession 
of  the  vendee  is  deemed  to  have 
been  in  trust  for  the  vendor,  and 
therefore  it  is  the  possession  of  the 
vendor.  But  when  a  sale  is  once 
made  by  the  creditor,  then  the  pos- 
session of  the  fraudulent  donee  be- 
comes adverse,  for  the  law  does 
not  suppose  any  secret  confidence 
between  the  donee  and  the  purcha- 
ser.    Jbid.  203 

4  The  act  of  1791  (1  Rev.  Stet.  ch. 
65,  see.  2,)  making  certain  pos- 
sessions of  land  valid  against  the 
State,  does  not  affect  the  common 
law  principle  of  presuming  a  grant 
from  great  length  of  possession. 
And  if  a  person,  and  those  under 
whom  he  cluims,  have  been  in  pos- 
session for  thirty-five  years  of  a 
tract  of  land,  the  lines  and  boun- 
daries have  been  known  and  visi- 
ble, and  he  anfl  they  under  whom 
he  holds,  claimed  up  to  those  lines 
and  boundaries,  a  grant  for  the 
land,  up  to  those  boundaries,  may 
be  presumed  to  have  issued — al- 
though the  actual  possession  or  en 
closure  of  the  occupants  might  not 
have  extended  to  the  lines — the 
possession,  in  that  case,  of  a  part, 
being  the  possession  of  the  whole. 
Hams  vs.  Maxwell  vol.  4,     241 


particular  estate  in  chattels,  is  not, 
after  the  expiration  of  the  particu- 
lar estate,  necessarily  adverse  to 
the  remainderman y  but  it  may  be 
so,  and  that  without  any  act  or  de- 
claration of  his  to  that  eflect;  and 
therefore  it  is  proper  to  be  lef^  to 
the  jury  to  infer,  if  they  so  think, 
from  the  circumstances  of  the  case, 
that  the  possession  of  the  particu- 
lar tenant,  after  the  expiration  of 
his  estate,  was  adverse  to  the  re- 
mainderman, without  any  precise 
declaration  to  that  effect,  or  any 
act  for  the  special  purpose  of  mak- 
ing known  his  claim.  Montgom- 
ery vs.  WynM    vol.  4,  527 

Adverse  possession  consist*  of  ac- 
tual possession  with  an  intent  to 
hold  solely  for  the  possessor  to  the 
exclusion  of  others,  and  as  no  col- 
our of  title  is  requisite  on  which 
to  found  the  possession  of  person- 
al chattels,  with  or  without  a  good 
title,  the  possessioiw  will  be  ad- 
verse, if  the  party  holds  for  him- 
self.    Ibid.  532 

See  Forcible  Entry  2,  3,  4,  5— 
Infant  1— Larcbny  1,  2 — Sher- 
iff 4,  5,  6  —Trespass  1. 


5.  Adverse  possession  is  constituted 
by  an  actual  exclusive  possession, 
taken  or  held  with  the  intent  to  put 
or  keep  out  all  others.  The  title 
which  the  party  has,  is  not,  there- 
fore, decisive  of  the  character  of 
the  possession;  for  frequently  that 
is  to  be  inferred  more  from  the  ti- 
tle which  the  deed  under  which  he 
claims  purports  to  con\ey,  than 
from  that  which  it  really  does  con- 


PRESUMPTION. 

I.  A  long  uninterrupted  possession 
of  land,  as  for  thirty  years  or  more, 
by  persons  claiming  the  land  as 
their  own,  will  justify  the  presump- 
tion of  a  grant,  although  no  con- 
nee  lion  by  a  deed  or  other  convey- 
ance is  proven  to  have  existed  be- 
tween the  persons  so  holding  pos- 
session. Candler  vs.  Luntford 
vol.  4,  407 

2.  After  the  death  of  all  the  exector5 
of  an  estate,  and  at  the  end  of  /o^ 
ty  yearS;  a  presumption  of  satisfac- 
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tion  or  abandonment  of  a  le^cy, 
becomes  cogent,  unless  it  be  repel- 
led by  the  time  of  the  payment  of 
the  legacy,  the  age  of  the  legatee, 
the  practice  of  some  particular  im 
position,  or  other  sufficient  circum- 
stances. Morrison  vs.  McElra\h 
vol.  4,  477 

Sec  JuDOMBNT    10— ^LaRCENY — ^PoS 

sssssioN  4— -Trovbr  1— Wills  1. 

PROCESS. 

See  Insolvent  Debtors  2. 

RAPE. 

Seb  Former  Acquittal  1,  2 — In< 
dictment  4. 

RECEIPT. 
See  Payment  2,  3 — Release. 


RECOGNIZANCE. 
1.  The  obligation,  of  a  recognizance 
entered  into  by  a  party  before  a 
single  magistrate  to  appear  and  an- 
swer a  criminal  charge,  does  not 
depend  upon  the  enquiry  whether 
the  court  before  which  the  parly  is 
required  to  appear,  has  jurisdiction 


informer  and  witnesses,  to  appear 
at  the  next  court,  **  where  the  mat- 
ter is  cognizable,'*  and  that  there- 
cognizances  shall  be  returned  into 
the  office  of  the  **  court,  wherein 
the  matter  is  to  be  tried,*'  are 
merely  directory  as  to  the  time  and 
place  of  returning  the  proceedings, 
so  that  they  may  be  acted  on 
speedily  and  efficiently,  for  the  ad- 
vantage of  each  side.  They  mean 
only,  that  the  return  shall  be  made 
to  the  next  term  of  the  court,  in 
which,  according  to  the  recogni- 
zance, the  party  is  to  appear,  so 
that  the  party  shall  not  be  required 
to  appear  at  one  term,  or  in  one 
court,  and  the  recognizance  be  re- 
turned to  a  subsequent  term,  or  to 
a  different  court.     Ibid.  878 


RECORD. 

In  a  court  of  supreme  original  juris- 
diction, the  law  always  presumes, 
until  the  contrary  appears,  that  the 
proceedings  which  the  record  of 
that  court  shews  to  have  been  had, 
were,  as  concerns  form  and  man- 
ner, correctly  done.  State  vs. 
ChfUtmas  vol.  4,  418 


of  the   particular  crime   charged; 

but  upon   the  duty  and   power  of  Sbb  Certiorari  1 — Murder  6,  P. 

the  magistrate  to  examine  and  ad- 


mit such  party  to  ball.  Hence, 
under  the  act  of  1715,  (I  Rev. 
Stat.  ch.  85,  sec.  1,)  prescribing 
the  duty  and  powers  of  magistrates 
oat  of  court,  in  examining  crimi- 
nals and  taking  bail,  a  recognizance 
taken  for  the  appearance  of  a  party 
at  the  County  Court  is  good,  and, 
if  the  party  fail  to  appear,  accord- 
ing to  the  condition  of  his  obliga- 
tion, may  be  enforced,  although 
the  offence  charged  is  cognizable 
only  in  the  Superior  Court.  6Va<r 
vs.  Edney     vol.  4,  378 

8.  The  words  of  the  act  of  1715, 
prescribing  that  the  magistrate 
shall  take  recognizances  frbm  the 


REGISTRATION. 

1.  It  is  a  maxim  that  in  law  there  is 
no  fraction  of  a  day;  yet  that  doc- 
trine no  longer  prevails  when  it  be- 
comes essential  for  the  purposes  of 
justice  to  ascertain  the  exact  hour 
or  minute  when  particular  acts 
were  done.  Therefore  where  a 
Heed  in  trust  was  proved  and  de- 
livered at  a  certain  hour  of  the  day 
to  the  register,  who  immediately 
commenced  the  registration  thereof, 
but  without  endorsing  on  the  deed 
the  time  when  it  was  delivered  to 
him,  and  two  hours  afterwards  un 
the  same  day,  a  justice's  executiDVi 
was  levied  upon  the  property  con- 
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vejed  in  the  trust;  tt  was  held 
that  the  hour  at  which  the  deed  wan 
delivered  to  the  register  for  registra- 
tion, might  be  proved  by  parol  ev- 
idence, and  that  it  had  priority  over 
the  levy  under  the  execution. 
Metis  vs.  Bright    toK  4,         173 

2.  The  act  of  1829  (I  Rev.  St.  ch. 
37,  sec.  S6,)  directs  the  register 
to  endorse  on  each  deed  of  trust  the 
day  when  it  is  delivered  to  him  for 
registration,  and  thatsueh  endorse- 
ment shall  be  entered  on  the  regis- 
ter's books  and  form  a  part  of  the 


a  church,  meeting  home,  or  otber 
place  where  persons  are  assembled 
for  divine  worship,  are  constito- 
tionaL     Slate  vs.  Muse  rol.  4,  S19 

2,  In  a  watrant  for  the  penalty  ineur- 
red  by  a  violation  of  these  acts,  tt 
is  not  necessary  to  name  the  per- 
son or  persons  to  whom  the  arti 
cles  were  sold,  because  each  act  of 
selling  is  not  a  distinct  offence,  but 
only  one  offence  is  committed,  and 
only  one  penalty  meurred  by  the 
same  individual,  by  any  number  of 
sales  to  one  or  more  persons  in 
the  same  day.  Ibid.     319 


registration;  but  an  omission  b}'  the 

officer  to  perform  that  duty,  al-,^     .  .       , 

though  he  is  liable  to  an  action  and  ^-/^   r"^"*  ^^'^  the  penalty  un. 

an  indictment  for  such  neglect,  will 

not  render  the  registration  invalid; 


but  it  is  questionable  whether  in 
such  case  the  registration  can  refer' 
back  to  an  antecedent  day  by 
means  of  parol  c^vidence  of  the 
time  when  the  deed  in  trust  wasj 
delivered  to  the  register  for  regis- 
tration.    Ibid,  ITS 

8.  The  registration  of  a  deed  in  trust 


der  these  acts,  should  conclude 
against  the  ibrm'of  the  statutes; 
the  rule  being,  that  when  an 
act  cannot  be  made  out  to  be  crimi- 
nal, or  a  penalty  to  be  incurred, 
without  reading  more  than  one 
statute,  it  is  then  necessary  that 
the  indictment  or  ifcclaration  should 
conclude  **against  the  form  of  the 
statutes,*'  in  the  plural.  Ibid.  319 


it.     Ibid. 
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is  deemed  to  be  complete  from  tlie^'  /^^  w?dictment  will  lie  in  thisStote 

time  when  the  register  commences:     ^^^^  f"^"'^*'^^    congregation   of 
°  peop4e  assemmed  for  the  purpose  of 

divine  service,  and  engaged  in  the 
worship  of  Almighty  God.  although 
it  be  not  in  a  church,  chapel,  or 
meeting  house  permanently  set  a- 
part  by  a  religious  society  for  di- 
vine worshi[K  SttUe  ts.  Swink 
vol.  4,  358 


RELEASE. 

A  receipt  and  acquittance  under  seal, 
contained  in  a  bill  of  sale  for  slaves,' 
has  the  effect  of  a  release,  and  es- 
tops the  vendor  from  explaining  orl 
contradicting  by  parol  the  payment 
of  the  purchase  money.  Lowe  vs. I 
Weather fy   vol.  4,  212 

See  Deed  8 — ^Evidbnce  3 — Exb- 
cuTons  ANB  Administrators  8. 

RELIGIOUS  CONGREGA- 
TIONS, 
1.  The  acts  of  1800, 1808  and  1809. 
(see  1  Rev.  Sut.  c.  99,  sec.  9,) 
prohibitinig  the  sale  of  spirituous 
liquors  and  other  articles,  except 
by  licensed  store»  and  taverns^  near 


RULES. 
The  Judges  of  the  Supreme  Court 
find  it  necessary,  asr  well  for  the  ac- 
commodation of  those  who  have  oc- 
casion to  attend  the  court,  as  for  the 
efficient  discharge  of  their  own^  da- 
ties,  to  establish  and  publish  &e 
following^  rules: 

All  applicantsr  for  admission  to  the 
Bar  must  present  themselves  for 
examination  during  the  first  seven 
days  of  the  term* 


INDEX. 


697 


All  cases  which  shall  he  docketed  he - 
fore  the  eighth  day  of  the  term, 
shall  stand  for  trial  ia  the  coarse  of 


See  Gaming— Indictment  3— Re 
LToious  Congregations. 

SALE. 


that  term.    Appeals  permitted  to,    xmtu        •    oAUtu. 

be  docketed   after  the  first  seven  ^^  Where,  m  a  contest  about  the  sale 


days  of  the  term,  shall  be  tried  or 
continued  at  that  term  at  the  option 
of  the  appellee.  In  all  other  cau 
ses  brought  up  afterwards,  either 
party  will  be  entiiled  to  a  continu- 
ance. 

The  court  will  not  call  causes  for  trial 
before  the  eighth  day  of  the  term, 
but  will  enter  upon  the  trial  of  any 
cause  in  the  mean  time  which  the 
parties  and  their  counsel  nay  be 
dejiirous  to  try 

On  the  eighth  day  of  the  term,  the 
court  will  call  orer  the  calendar  of 
all  the  causes,  and  then,  but  not  af 
terwards,  by  the  general  consent  of 
the  Bar,  a  precedence  may  be  giv- 
en to  causes  in  which  gentlemen 
attending  from  a  distance  are  con- 
cerned, over  causes  on  any  of  the 
dockets.  But  unless  this  change 
be  made,  and  subject  to  this  change 
only,  the  court  will  proceed  regu- 
larly with  the  dockets,  first  with 
the  State,  next  the  Equity,  and  fi- 
nally the  Law  docket. 

When  causes  are  called  for  trial,  by 
the  court,  they  roust  be  then  either 
argued,  submitted,  or  continued, 
except  under  special  peculiar  cir- 
cumstances, to  be  'shown  to  the 
court,  and  except  that  Equity  cau- 
ses under  a  rule  of  reference  may 
be  kept  open  a  reasonable  time  for 
the  coming  in  of  reports,  and  the 
filing  and  arguing  of  exceptions. 
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REMAINDER. 

See  life  EfrrATE  in  slaves  S,  3* 
Possession  6. 


RETAILING    SPIRITUOUS  LI- 
QU0R3. 


and  delivery  of  a  slave,  it  is  doubt- 
fni  from  the  evidence,  whethei  the 
delivery  which  was  made,  was  ibr 
the  purpose  of  transferring  the  pro- 
perty to  the  vendee,  or  merely  that 
fae  should  hold  as  bailee  until  a 
«ale  should  be  effected  by  means 
of  a  bill  of  sale,  the  question  should 
be  submitted  to  the  j  ury  as  one  of  fact 
for  their  determination.  Caldwell 
vs.  Smith    voL  4,  64 

2,  The  act  of  1792,  (1  Rev.  Stat, 
ch.  S7,  «ec.  19,)  applies  to  a  sale 
between  vendor  and  vendee,  al- 
though no  third  person  is  concern- 
ed as  creditor  or  purchaser.  /- 
bid,  64 

3«  Where  a  sale  is  made  at  an  agreed 
price,  and  the  articles  delivered  do 
not  correspond  in  nature  or  in 
guality  with  those  contracted  for, 
the  vendee  has  a  right  to  reject  the 
articles  altogether,  but  if  he  do 
sot,  and  there  is  no  warranty,  the 
ordinary  presumption  is,  that  he 
waives  his  objection  to  the-n,  be- 
cause ot  their  not  corresponding 
with  the  contract.  If,  from  the  na- 
ture of  the  transaction,  it  be  not 
practicable  for  him  to  reject  the  ar- 
ticles altogether — aa  where  they 
have  been  used  before  a  discovery 
of  the  discrepancy—  then,  it  has 
been  held,  he  may  reduce  the  ven- 
dor's claim  to  a  qtmntum  valehai^ 
or  to  what  the  articles  are  actually 
worth.  But  where  the  vendee  re- 
ceives the  very  articles  lor  which 
he  contracted,  and  there  was  no 
stipulation  with  respect  to  its  qoal- 
ities,  and  these  were  as  well  known 
to  him  aa  to  the  vendor,  the  role  of 
caveat  emptor  appliea,  and  he  is 
bound  to  fulfil  his  contract  by  pay- 
ing the  stipulated  pi  ice.  Ibid,    64 
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4.  If  parties  agree  as  to  the  terms  of 
the  sale  of  a  chattel,  the  property 
of  the  chattel  will  not  be  vest- 
ed in  the  vendee,  where  it  appears 
<hat  there  was  no  delivery  of  the 
chauel;  no  earnest  paid,  nor  any 
acceptance  by  the  vendor  of  the 
vendee's  money,  or  notes  in  lieu 
of  earnest  or  as  a  security  for  the 
price.    May  vs.    Gentry    vol.  4, 

117 

6.  When  the  purchaser  ot  goods 
takes  them  away,  it  amounts  to  a 
delivery,  hlay  vs.  Stewart  vol. 
4,  160 

6.  Where  the  owner  of  a  lot  of  tim- 
ber met  a  dealer  in  the  article,  who 
enquired  of  him  his  price  for  it, 
and  upon  being  informed,  said  he 
would  five  it,  but  went  off  with- 
out taking  any  account  of  the  tim- 
ber, neither  inspecting  nor  meas- 
uring it,  nor  telling  the  owner 
where  to  carry  it  for  measurement 
and  delivery;  and  not  paying  for  it 
nor  oflfering  at  any  time  to  make 
payment;  and  in  the  mean  time  the 
owner,  being  informed  that  the 
dealer  was  insolvent  and  unable  to 
pay,  sold  the  timber  to  another  per- 
son at  a  higher  rate,  but  afterwards 
acknowledged  that  he  had  sold  to 
the  plaintiff,  and  offered  to  pay 
him  the  difference,  tt  wns  held  to 
be  proper  for  the  Judge  to  leave  it 
to  the  jury  to  say  whether  there 
was  any  contract  of  sale  between 
the  parties,  or  only  a  chaffering  or 
conditional  agreement  between 
them,  which  the  defendant,  upon 
seeing  the  conduct  of  the  plaintiff, 
was  ai  liberty  to  disregard.  IfceS' 
ted  vs.  Sevit    vol.  4,  380 

T2  a  parol  sale  and  delivery  of  a 
slave,  made  by  the  tenant  for  life 
and  remainder  man,  is  valid;  for 
the  act  of  1784,  (1  Rev.  Stat  ch. 
37,  sec.  10,)  does  not  prevent  a 
parol  conveyance  of  slaves  from  be- 


ing good  between  the  parties  there- 
U»;  biU  if  it  did,  the  act  of  1702,  (1 
Rev.  St.  ch.  37,  sec.  10,)  declaires 
bona  fide  sales  of  slaves  accompa- 
nied by  delivery,  good  without  a 
bill  of  sale,  and  the  act  of  1819,  (1 
Rev.  St.  ch.  50,  sec.  8,)  to  avoid 
parol  contracts  for  the  sale  of  lands 
and  slaves,  does  not  affect  the 
question,  as  that  act  applies  to  ex- 
ecutoiy  contracts  only,  and  not  to 
contracts  executed.  Whxlty%  Whixt 
vol.  4.  427 

Seb  Vendor  and  Purchaser. 

SCIRE  FACUS. 
1 .  A  udre  facias  to  repeal  a  patent 
under  the  act  of  1798,  is  to  some 
purposes  a  proceeding  in  rem\  bnt 
when  issued  at  the  instance  of  a 
private  individual,  it  is  essentially 
an  action  of  infer  partes;  and  a 
judgdment  therein  vacating  the  pa- 
tent, will  only  bind  those  who  are 
parties  or  privies.  Miller  vs.  TYeit- 
iy  vol.  3,  14 

S.  A  proceeding  in  rem,  which  binds 
all  persons,  is  confined  to  the  pro- 
ceedings of  a  court  *^  exercising 
some  peculiar  jurisdiction  which 
ejialiles  it  to  pronouncb  on  the  na- 
ture and  qualities  of  a  particniar 
subject  matter  of  a  public  nature 
and  interest,  independent  of  any 
private  party."     Ibid.  19 

See  Grant  4,  5. 

SET-OFP. 

See  Justice's  Jurisdiction— Pleae 
AND  Pleading  1,  7. 

SHERIFF. 
1.  When  a  sheriff  returns  an  execu- 
tion ^^  fieri  fad'*  and  retains  the 
money,  he  is  immediately  liab!e  to 
the  plaintiff  *s  action  as  for  money 
had  and  received,  or  for  a  breach  of 
his  ofScial  bond,  ffhiie  vs.  JliilUr 
vol.  S, 
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S.  A  bond  given  by  a  sheriiT,  with  a 
condition  to  return  process  and 
pay  over  monies  Sic,,  **  and  in  all 
things  well  &c.  to  execute  the  said 
office,"  is  not  broken  by  a  neglect 
to  collect  and  pay  tlie  parish  taxes. 
Jones  vs.  Mon^fort    vol.  3,       73 

S.  A  sheriff  is  not  entitled  to  com- 
missions upon  a  fieri  facias, 
though  the  defendant  pay  the  mo- 
ney to  the  plaintiff  while  the  fi»  fa, 
is  in  his  hands,  if  at  the  time  the 
defendant  held  no  property  upon 
which  the  fi-  fa.  could  be  levied. 
SUer  vs.  J^ake    vol.  3,  93 

4.  When  a  sheriff  levies  upon  goods 
and  leaves  them  with  the  debtor, 
the  possession  of  the  debtor  ibay, 
to  many  purposes,  be  that  of  the 
sheriff,  but  it  cannot  be  so  in  the 
sense  of  being  adverse  to^he  debt- 
or himself,  and  of  turning  any 
right  he  had  in  the  goods  into  a 
chose  in  action.  Fopelston  vs. 
Skinner    vol.  4,  156 


very  terms  *'  special  property" 
that,  subject  to  the  raising  of  the 
debt,  the  g'^neral  property  is  in  the 
former  owner.     Ibid,  158 


5.  The  right  of  a  defendant  in  execu- 
tion to  goods  seized  and  taken  pos- 
session of,  by  the  sheriff,  is  not 
absolutely  divested  by  such  seizure! 
and  possession,  but  an  interest  is 
left  in  the  debtor  which  he  may  sell 
and  legally  convey  to  another  per- 
son.    Jbid.  1 56 

6.  The  general  proposition  that  the 
property  in  goods  taken  in  execu 
tion  is  in  the  sheriff,  must  be  un- 


7.  The  sheriff  is  protected  by  a  writ 
of  fieri  facias,  and  is  not  bound  to 
show  any  judgment.  It  is  suffi- 
cient for  his  defence  that  he  has 
acted  in  obedience  to  a  mandate 
proceeding  from  a  court  of  compe- 
tent authority;  and  if  he  have  a 
writ  of  execution  bearing  teste  the 
first  day  of  a  term,  he  may  by  vir- 
tue thereof  take  away  goods  of  the 
defendant  in  the  hands  of  a  person 
who  had  bona  fide  purchased  them 
since  the  teste  of  the  writ  Farleif 
vs.  Lea     vol.  4,  169 

8.  If  a  sheriff  sell  land  under  an  exe- 
cution authorising  him  to  sell,  his 
deed  is  good,  and  passes  the  title, 
although  in  his  deed  to  the  purcha- 
ser he  make  an  erroneous  recital  of 
the  power  under  which  he  sells. 
And  that  he  sold  under  a  particular 
execution  must  be  presumed,  until 
the  contrary  be  shewn,  if  he  had 
that  execution  in  his  hands  at  the 
time,  and  sold  the  lands  thereby 
directed  to  be  sold.  Huggins  vs. 
Kelchum    vol.  4,  "      415 

9.  A  description  in  a  sheriff's  deed 
of  "  all  the  right,  title  and  estate 
which  the  said  J.  VV."  (the  de- 
fendant) •*  has  in  the  county  of 
Onslow,  on  Queen^s  creek,  being 
all  th.  land  which  the  said  J.  W. 
owned  on  said  creek,"  though  far 
from  being  so  particular  as  could 
be  wished  in  a  sheriff^s  deed,  is 
not,  it  seems,  so  indefinite  as  to 
make  the  deed  void  on  that  ac- 
count.    Jbid.  415 


derstood  with  qualifications.     The 
law  gives  him  the  property  to  ena- 
ble him  to  raise  the  money  he  is 
commanded    to    make;     and    the 
property  is  given  as  far  as  it  is  ne 
cessary  for  that  purpose,  but  no 
farther.     As  far  as   it  is  vested  in 
the  sheriff  it  is  divested  out  of  the  10.  If  a  party  claimed  under  a  sher- 
defendant,  but  of  course  no  farther,      iff's  sale,  made  by  virtue  of  seve- 
This  interest  in  the  sheriff,  which      ral  distinct  judgments  and  execu 
is  called  a  special  property,  enables     tions,  and  the  judge  instructed  the 


him  to  perform  certain  aces  in  re- 
gard to  it:  but  it  results  from  the 


jury  that  if  the  executions  were  in 
the  hands  of  the  sheriff  at  the  time 
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of  tlie  pale,  he  had  authority  to  sell,!  STATUTE. 

and  the  jury   thereupon  found   a  Arguments  upon  the  policy  of  a  law. 

general  verdict  for  the  plaintiff;  and;     though  undonbtedly  admissible,  are 


it  afterwards  appear  that  only  one 
of  the  executions  was  sufficient  to 
authorise  the  sale,  but  whether  that; 
authority  extended  to  all  the  lands 
described  in  the  sheriff's  deed, 
and  claimed  by  the  party,  or  to  a 
part  of  them  obly— or  whether  it 
extended  to  them  at  all,  is  not 
ithewn,  a  new  trial  will  be  granted. 
Ibid.  415 

1 1 .  A  breach  assigned  "  for  a  gene- 
ral misfeasance  in  office"  in  a  suit 
on  a  sheriff's  bond,  is  too  general 
and  broad,  and  the  court  will  not 
permit  any  evidence  to  be  given 
upon  it.  Governor  vs.  Harrison 
vol.  4,  461 

12.  A  formei  sheriff  has  no  authority 
to  act  under  a  writ  directed  to  his 
successor,  and  therefore  a  writing 


to  be  listened  to  wi?h  much  cau- 
tion. The  interpreters  of  a  law 
have  not  the  right  to  judge  of  its 
policy,  and  when  they  undertake 
to  find  out  -the  policy  contemplat- 
ed by  the  makers  of  the  law,  there 
is  great  danger  of  mistaking  their 
own  opinions  on  that  subject,  for 
the  opinions  of  those  who  had  a- 
lone  the  right  to  judge  of  matters 
of  policy.  Roberts  vs.  Cannon 
vol.  4,  267 

SUPREME  COURT. 

The  Supreme  Court  -will  reverse  a 
judgment  of  the  Superior  Court  re* 
fusing  to  act  upon  a  discretionary 
power  where  &uch  refusal  proceeds 
not  upon  the  exercise  of  its  dis- 
cretion, but  upon  the  gjround  uf  a 
want  of  power  to  act.  fFinslow 
vs.  .Anderson    vol.  S,  11 


purporting  to  be  a  return  by  the 

former  sheriff,   made   upon  such     «       .  nr       m 

vrrit,  is  not  in  law  a  retuiii.  and  of    ^^^  Axendment-New  Trial. 

course  not  a  part  of  the  record  in 

that  suit.     Nor  is  a  receipt  ex-i    SURETY  AND  PRINCIPAL. 

pressed  to  be  in  full  upon  such  ex-;  I .  The  endorser  of  a  single  bill  for 


ecution,  given  by  one  admitted  to 
be,  but  not  appearing  on  the  record 
to  be,  the  real  plaintiff,  to  the  for- 
mer sheriff,  an  acknowledgment  of| 
record  of  the  satisfaction  of  the' 
judgment.  It  is  but  evidence  in 
pais  of  the  fact  of  payment,  which 
may  therefore  be  met  by  other  tea-] 
timony  to  explain  or  disprove  that, 
fact.  Sprpiiil  vs.  Buteman  vol. 
4,  489 


the  accommodation  of  the  princi- 
pal obligor  is  not,  without  a  spe- 
cial contract  to  that  effect,  liable  to 
contribute  as  a  co-surety  with  one 
who  signed  the  bill  as  a  co-obligor 
with  the  principal.  The  endorser, 
in  such  case,  is  to  be  taken  only 
as  a  supplemental  surety,  and  not 
liable  to  be  called  on  for  contribu- 
tion by  the  primary  surety.  Datih 
son  vs.  Pewxoay    vol.  4,         396 


S£B  Execution  12,  17, 18 — Insolv-  2.  If,  in  such  case,  the  bill  werepv- 


ENT  Debtors  3,  4 — Taxes. 


SLAVES. 

See  Citizens  2,  3 — Evidence  1 — 
Felony  ^*-Life  estate  in  slaves 
1,  3,  4,  5 — Murder  2,  4,  5 — 
Sale  1,  2,  7— Usvhy  12,  13. 


en  to  renew  a  former  one  ^n  which 
the  present  endorser  was  a  co-obli- 
gor, and  the  present  co-obligor  on- 
ly an  endorser,  that  circumstance 
might  perhaps  be  evidence  to  the 
jury,  that  the  fonn  last  adopted 
was  accidental  only,  and  that  in 
fact  there  had  been  an  agreement 


INDfiX< 


601 


of  common  and  mutual  liability 
between  those  who  gave  their 
names  to  the  principal  debtors.  1- 
bxtU  396 

S.  Where  a  party  signs  a  note  as  the 


See  Bills  and  Promisfory  notes  1, 
2,  4*,  5— Evidence  6,  8,  18— 
Guaranty  4 — Partneuship  1. 

TAXES. 


surety  of  another,  and  then  a  third  h  A  sheriff's  deed  for  land  sold  for 


person  also  affixes  his  name  as  a 
maker,  adding  to  his  signature  the 
words  **  surety  to  the  above,'*  the 
first  surety  cannot,  upon  paying 
the  note,  compel  contribution  a- 
gainst  the  second  surety,  unless  it 
is  made  satisfactorily  to  appear, 
that  the  second  surety  intended  to 
place  himself  in  the  relation  of  co- 
surety with  the  first.  Thompson^ 
vs.  Sanders    vol.  4,  404 

4.  It  is  not  necessary,  to  enable  one 
co-surety  to  have  contribution  from 
another,  that  the  former  should  pay 
the  debt  under  tlie  compulsion  of  a 
suit.     Linn  vs.  McLelland    yoL 

^^i  ,,   ,  ,        ,     1^®        TENANT  IN  COMMON. 

o.  if   seemn  that  a  surety  who  has  ,    ^^^  4««^,»*  :„  ««rr.«*/>«  «»«,,  k««^ 
.,   ,     ,  ,      ^,  .       •     •    1  !•  One  tenant  in  common  may  nave 


taxes,  is  not  of  itself  sufficient  to 
deprive  the  owner  of  his  land — 
there  must  be  further  evidence  that 
the  taxes  were  due  for  which  the 
land  was  sold  by  the  sheriff-  I^ove, 
vs.  Gates    vol.  4,  363 

2.  A  sheriff's  deed  for  land,  sold  for 
taxes,  is  not  sufficient  to  deprive 
the  owner  of  his  land,  without 
shewing  further  the  authority  of 
the  sheriff  to  sell,  by  proving  that 
the  taxes  for  which  the  sale  was 
made,  were  due.  Fentland  vs. 
Slewart    vol.  4,  S8G 

See  Sheriff  ^ 


paid  the  debt  of  his  principal,  upon 
the  default  of  the  latter,  may  recov- 
er of  his  co-surety,  though  the  prin- 
cipal was  solvent  when  the  surety 
paid  the  money;  provided  the  prin- 
cipal subsequently  became  insolv- 
ent before  the  surety  received  pay- 
ment, or  had  a  reasonable  time  to 


an  action  on  the  case  against  hia 
co-tenant  for  any  act  done  on  the 
land  amounting  to  waste  or  de- 
struction, but  he  cannot,  in  any  e- 
vent,  have  an  acrtion  of  trespass 
quote  clausum /regit  against  him, 
nor  against  any  other  person  enter- 
ing under  his  authority,  ^^ndern 
vs.  Meredith    vol.  4,  199 


prosecute   a    suit  against  him   to 

judgment.     Such  surety  certainly  l  •  i 

may  recover  Where  the  insolvency  2-  A  tenant  in  common  has  no  right 


of  the  principal  existed  from  the 
day  the  money  was  paid  to  that  on 
which  the  suit  was  brought  against 
the  co-surety.     Ibid.  458 

6*  The  contract  between  principal 
and  surely — though  it  may  be  in- 
ferred from  the  nature  of  the  secu- 

I  r>ty  pven  to  the  creditor — is  noi 
contained  therein  nor  evidenced 
thereby,  but  is  a  collateral  contract 


to  inflict  a  battery  upon  one  who 
enters  upon  the  land,  under  the  an- 
thority  of  the  co-tenant;  and  in 
this  respect  there  is  no  ditinction 
between  the  cQ-tenant  and  one  en- 
tering with  him,  and  under  his  au- 
thority. Causee  vs.  Anders  vol. . 
4,  246 

See  Colour  of  Title — Ejectment 
S — Estoppel  3,  4. 


— usually  a  parol  one,  which  may 

therefore  lo  shewn  by  any  compe-      TENDER  AND   REFUSAL 
tent     and     satisfactory    evidence.  1.  Where  a  party  is  bound  by  hit  a- 
Wharxon  vs.   Ji'oodburn    vol.  4,|     greement  to  make  a  tender  of  an 

510t     article  at  a  particular  place,  and  the 


602 


IKDEX 


Other  party  apprises  him  lliat  he 
will  not  receive  the  article  at  all,  it 
dispenses  with  the  necessity  of 
making  ihc  tender.  AJubiey  vs. 
Fossetl     vol.  5,  97 

2.  Bank  notes  are  not  a  lawful  ten 
der  in  fulfil'nent  of  a  contract  to 
pay  money.  DonaUson  vs.  Ben- 
ton    vol.  4,  435 

See  Pleas  and  Pleading  2. 


TRESPASS. 
*1.  The  action  of  trespass  quart  clan 
ittm  fre^U,  being  a  remedy  for  an 
injury  to  the  possession,  cannot  be 
maintained  by  him  who  had  not 
possession  when  the  wrong  was 
done.  But  where  there  is  no  ac- 
tual possession  in  another,  the  law 
adjudges  him  in  possession  who 
has  the  property;  and  this  posses- 
sion, which  is  usually  called  con- 
structive possession,  is  fully  *uffi- 
cientto  maintain  the  action.  Dobbs 
vs.  Gul/idge    vol.  4,  68 

2.  The  action  of  trespass  quare  dau 
svmfres^tt,  is  purely  a  personal  ac- 
tion, sounding  wholly  in  damages 
and  if  permiiletl  to  survive  the  per- 
son damaged,  survivors  to  his  ex- 
ecutor or  administrator  It  cannot 
be  revived  by  the  heir  or  devisee 
of  the  person  injured.     Jbid.     68 

3*  The  action  of  trespass  vi  et  armis 
is  the  proper  remedy  where  a  dog 
is  killed  by  a  direct  administration 

■  of  poison— as  where  the  poison  is 
thrown  down  to  the  dog  mixed  up 
with  food.  But  where  the  defen- 
dant puts  the  poisoned  food  where 
h«  knows  the  dog  will  pass  along 
and  get  it,  ca«e  is  the  proper  reme 
dy.  Bo  fson  vs.  iMock  vol.  4,  140 

4.  The  disiinction  bciween  injurios 
which  are  the  proper  subjects  of 
an  action  of  tresspass,  and  those 
\rh'h  li  are  to  be  redressed  by  an 
action  on  the  case,  between  injuries 
immediate,  and  injuries  consequen- 


tial, is  sometimes  Tery  subtle  and 
attenuated.  Acts  which  are  of  them- 
selves invasions  upon  the  person 
or  property  (in  posses.^ion)  of  an- 
other, are  of  the  first  class,  or  im- 
mediate injuries.  Acts,  which  by 
reason  only  of  subsequent  occur- 
rences, occasion  an  injury  to  the 
person  <\r  property  of  another, 
which  injury  was  either  foreseen 
or  ought  1,0  have  been  guarded  a- 
gainst,  are  the  subjects  of  an  ac- 
tion by  the  party  grieved,  because 
of  this  consequent  injury,  and 
come  under  the  second  class. — 
Ibid.  148 

5.  There  are  some  instances  where, 
although  the  injury  be  immediate, 
it  may  be  alleged  as  a  consequence 
of  negligence  or  inattention,  and 
the  action  on  the  case  may  be  main- 
tained. But  where  the  injury  is 
entirely  an  indirect  consequence  of 
a  previous  act,  it  cannot  be  com- 
plained of  as  a  trespass  vi  etarmis. 
Ibid.  150 

See  Possession  1 — Tenant  in  Com- 
mon 1. 

TRIAL. 

On  the  trial  of  misdemeanor,  the 
Court  has  a  discretionary  power  to 
discharge  the  jury  before  they  have 
rendered  a  verdict,  and  to  require 
the  defendant  to  be  again  put  upon 
his  trial  for  the  same  ofience. — 
Stele  vs.  Morrison    vol.  3,    115 

TROVER. 

1.  Where  a  slave,  who  was  bequeath- 
ed to  one  for  life  and  then  over, 
had  been  carried  off  and  not  heard 
from  for  more  than  seven  years  be- 
fore the  death  of  the  tenant  foi  life, 
ft  was  held,  in  an  action  of  trover 
for  the  slave  by  the  ultimate  pro- 
prietor, after  the  death  of  the  ten- 
ant for  life,  that  a  presumption  of 
the  slaveys  death  arose  after  seven 
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year's  absence  without  being  heard 
from;  and  that  the  plaintiff  must 
fail  in  his  action,  because  there 
was  no  proof  of  properly  in  him- 
self, nor  a  conversion  by  the  de- 
fendant, both  which  were  necessa- 
ry to  sustain  his  case.  Lewis  vs. 
Motley    vol  4,  323 

£  To  maintain  the  action  of  trover, 
it  is  indispensable  that  the  plaintiff 
should  shew  a  conversion  by  the 
defendant  of  property  whereunto 
the  plaintiff,  at  the  lime  of  that  con- 
version^  had  a  present  right  of 
possession.  Therefore  where  the 
purchaser  of  a  slave  from  the  ten- 
ant for  life,  sold  him  out  and  out, 
during  the  life  of  the  tenant  for 
life,  it  was  held  that  the  ultimate 
proprietor  could  not  maintain  tro- 
ver against  the  seller  for  the  al- 
leged conversion,  because,  during 
the  life  of  the  tenant  for  life,  his 
riorht  of  possession  had  not  ac 
craed,  and  after  the  death  of  such 
tenant,  there  was  no  act  of  conver- 
sion.    Ibid.  323 

TRUSTS  AND  TRUSTEES. 

1.  It  is  a  common  remark  that  courts 
of  law  do  not  notice  trusts.  Cer- 
tainly they  do  not  for  the  purpose 
of  administering  them,  for  this  is 
tho  peculiar  function  of  courts  ofe 
quity  But  all  courts  must  notice 
the  legislative  will  duly  expressed, 
and  therefore  deny  va'idity  to  what 
that  will  for  any  cauee,  denies  a  le- 
gal existence.  Shober  vs.  Hauser 
vol.  4,  96 

2.  It  is  immaterial  how  the  illegal 
purpose  is  manifested,  whether  by 
way  of  trust  or  covenant,  or  collat- 
eral engagement;  the  moment  that 
illegal  purpose  is  judicially  ascer- 
tained, the  penally  of  the  law  at 
laches  to  the  denounced  transac 
tiim.     Jbid.  9t» 

3*  The  debtor  may  act  as  agent  for 


his  trustee  in  selling  or  eichauging 
articles  of  the  trust  property,  and 
an  exchange  made  by  the  debtor 
without  any  precedent  authority 
from  the  trustee,  but  subsequently 
ratified  by  him,  will  vest  the  title 
of  the  article  taken  in  exchange,  in 
the  trustee,  as  against  the  debtor  or 
those  claiming  as  his  creditors,  if 
not  from  the  exchange  itself,  at' 
least  from  its  ratification.  Hubbard 
vs.  ff'inborne    vol.  4  137 

4.  To  permit  the  debtor  who  re- 
mains in  possession  after  convey- 
ing his  property  in  trust,  to  ex- 
change articles  of  the  trust  properly 
for  others  by  the  assent  of  the  trus- 
tee, is  not  such  an  evasion  of  the 
statute  requiring  the  registry  of 
deeds  of  trust,  as  to  prevent  the 
trustee  from  acquiring  the  legal  ti- 
tle to  the  article  taken  in  exchange. 
How  far  it  may  go  as  an  argument 
of  fraud  from  the  deception  on 
creditors  to  which  it  tends,  Qu?  /- 
bid.  138 

'  Upon  a  sale  of  goods  made  by  a 
trustee,  mutually  appointed  by  the 
parties  contending  for  the  goods  or 
their  proceeds,  if  it  were  part  of  the 
agreement  that  the  trustee  should  at 
all  events  collect  the  money,  and 
>old  it  subject  to  the  decision  of 
certain  arbitrators,  then  in  a  duit  by 
the  trustee  for  the  price  of  the 
goods  before  any  award  made,  it 
would  be  repugnant  to  the  agree- 
ment to  permit  one  of  the  parties 
who  purchase^  the  goods  to  with- 
hold the  purchase  money  upon  an 
allegation  of  a  preferable  claim,  or 
to  suffer  the  validity  of  such  claim 
to  be  adjudged  when  its  oppo- 
nents had  not  an  opportunity  to 
contest  it.  hlc^y  vs.  Stewart  vol. 
4,    •  160 

See  Evidence  22— -Guardian  3. 
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USURY. 

1.  A   deed   of  bargain   and   8alft  for' 
land,  made  in  trust  to  secure  the' 
payment  of  money  borrowed  uponl4. 
an  usurious  agreement,  is  an  **  as- 
surance for  the  payment  of  money" 
denounced  by  the  statute  against! 
usury,  and  is  absolutely  void;  and! 
a  sale  by  the  trustee  to  one  purcha-' 
sing,  even 'without  notice  of  the  u- 
surv,  will   convey  no   title  to   the 
purchaser.     Shober    vs.    JJauser, 
vol.  4,  91 1 

2.  A  requisition  by  the  lender  of  the 
borrower,  as  a  condition  of  a  loan, 
that  the  borrower  shall  take  up 
notes  held  by  the  lender  on  an  in- 
solvent man,  would  per  se  be  usu- 
ry in  law;  and  if  the  securing  the 
doubtful  debt  formed  any  part  of 
the  lender's  inducement,  it  raises  a  5. 
suspicion  of  an  agreement  for  more' 
than  lawful  interest  upon  the  mo-| 
ney  lent,  which  calls  for  an  expla- 

.jiation  on  the  part  of  the  lender.* 
I'i^^^f  the  doubtful  notes  would  bei 
good  in  the  hands  of  the  borrower, 
or  if  the  maker  of  them  had  re- 
quested the  borrower  to  take  them 
up,  and  he  had  agreed  to  do  so,  or's. 
if  the  lender  bona  fide  believed  the 
facts  to  be  as  here  supposed,  then 
in  truth  he  did  not  intend  to  take  a 
higher  profit  upon  the  sum  loaned 
than  lawful  interest,  and  the  agree- 
ment would  not  be  usurious.  Ibid. 

91 

3.  Pliere  is  no  instrument  whatever, 
claiming  to  operate  merely  by  thel 
assent  of  the  parlies  thereto,  which! 
may  not  be  impeached  at  law  for? 
usury.     Fines,  feoffments,  grants,! 
leases,  although  in   form  executed 
contracts,  may  be  averred  to  have 
been  executed  as  assurances  or  se- 
curities upon  usurious  agryments, 
and  upon  such  averment  being  es- 
tablished,  are    as    much   avoided 
thereby  as  bpnds,  covenants,  notes, 


or  other  contracts  executory  in 
their  nature,  are  avoided  by  the 
plea  of  usury.     Ibid.  "    97 

The  inability  of  the  borrower  to 
recover  from  the  lender,  money  ac- 
tually paid  upon  an  usurious  con- 
tract, does  not  result  from  the  con- 
tract being  voidable  and  not  void. 
If  it  were  voidable  only,  i.  ^.i  by 
the  payment,  he  confirmed  the  con- 
tract, and  could  not  recover  tlie  u- 
surious  excess,  which  he  certainly 
may.  The  contract  is  absolutely 
void.  The  apparent  creditor  haV 
no  right  to  a  cent  of  it — but  he  may 
with  a  clear  conscience,  keep  what 
was  in  conscience  due  to  him;  and 
if  the  borrower  has  voluntarily 
paid  that,  then  volenti  nonfii  injU' 
ria.     Ibid.  102 

If  the  purchaser  from  the  trustee 
had  required  the  borrower  to  join 
with  the  trustee  in  the  conveyance, 
then  he  might  have  made  title  di- 
recdy  from  the  borrower  upon  a 
new  and  distinct  contract  with  him, 
and  this  contract  being  free  from 
illegality,  his  title  under  it  would 
have  been  valid.     Ibid.  103 

If  a  purchase  be  made  bona  fide^ 
the  debtor  standing  by  and  encour- 
aging the  sale,  or  by  his  silence 
practising  fraud  upon  the  purcha- 
ser, though  a  court  of  law  will  be 
compelled  to  hold  that  no  title  pass- 
ed, on  account  of  the  conveyance 
to  the  trustee  being  to  secure  an  u- 
surious  debt,  a  court  of  equity  is 
competent  to  remedy  Uie  mischief. 
Ibid.  105 

Where,  upon  the  endorsement  of 
a  rote,  the  endorsee  took  more  than 
six  per  centum  per  annvm  by- 
way of  discount,  but  the  excess 
was  small  and  was  allowed  by  the 
endorser  expressly  for  the  trotible 
the  endorsee  would  be  at  in  tr  wel- 
ling to  make  a  demand  upon  the 
maker  of  the  oote,  it  was  held^ 
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ita  face  wbh  11.  A  deed  Tnr  knd,  executed  by  a 
B  to  warrant  husband  in  trust  to  secure  a  usuri- 
ous debi,  ia  void  as  against  bis 
widow's  claim  to  dower,  and  she 
ia  not  bound  to  await  the  action  of 
Ihe  heirs  to  regain  the  possession 
from  one  holdiQe  adversely  under 
the  deed.  Norwood  va.  Marrow 
vol.  4,  442 


that  the  transaction  c 

not  so  unreasonable 

the  court  in  declaring  the  endorse- 
ment to  be  usurious,   but  that  it 
-     ought  to  have  been  left  to  the  Jury 

as  a  question  of  fact  to  say  wheth- 
er the  allowance   lo  the  endorsee! 

was  intended  bona  fide  as  a  remu-l 

nv  ,^vion  for  trouble,    or    was  de-' 

signed  as  a  cover  lo  hide  an  agree- 12_  jf^  ^^^„  ^  mortgage  of  a  si 
■    ment  for  excessive  discount.     Jtfe-     jg  agreed  that  the  mortifairef 

Keiion     fy    Co.     vs.     McDowell'     ■     *   ■  "  ■       ■    *  ■ 

vol.  4,  120j 

8,  Where  an  endorsee  takes  a  bill  oi^ 

note  with  the  endorsement  or  guar-] 

antv  of  the  endurser,  and  advances! 

therefor  less  than  the  real  value  of: 

the  bill  or  note,  the  transaction  is.j 

in  effect,  a  loan  between  the  endor- 
see and  endorser,  and  is  usuiiousi 

as  between  those  parties.     AtcEl-\ 

wee  vs.  Coliiai    -vol.  4,  209| 

0.  There  la  a  distinction  between  ta-| 

king  a  bill  or  note   and  advancing 

money  on  it  with  an  endorsemeni 

or  guaranty,  and  one  without.  The' 
a  purchust,  and  may 


shall 
of  the  slave  in  lieu  of 
interest  on  the  jnoney  advanced,  il 
will  not  be  usuriout  if  that  use  does 
not  exceed  the  legal  rate  of  interest 
on  the  debt.  Juyner  vs.  Vineeiit 
vol.  4,  612 

13.  If,  in  a  mortgage  deed  for  a  fe- 
male slave,  it  ia  provided  that  the 
mortgagee  shall  liave  the  increase 
of  the  slave,     ■      ' 


gh  the  in- 
e  the  legal 
um  advanc- 


ed, if  Ihi 

in  the  mortga; 


hj,,. 


less  than  the  real  value;  the 
is  a  loan,  and  within  the  opi 
of  the  Blaluie  against  usury. 

10.  If  a  note  be  endorsed  for 
commodatinn  oi'the  maker, 
ble  him  lo  raise  money  upon 
be  handed  to  a  biU  brokei 
gets  it  discounted  at  a  greati 
than  seien  pe>  cent,  in  New 
and  hands  the  proceeds  to  ll 
ker,  the  transaction  will  be 
ouH  as  between  the  endors 
endorsee;  but  if  the  endors 
the  broker  the  full  value  upi 
counting  the  note,  (he  latter' 
holding  from  the  maker  mo 
enough  of  the  proceeds  to  cover  his 
fair  commission,  will  not  make  the 
transaction  usurious,  the  endorsee 
in  such  case  not  being  affected  by 
the  misconduct  of  the  broker.  Lons\ 
vs.  GanUey    vol.  4,  313] 


account  of  the  loan  aud  forbear- 
ance, but  were  to  become  his  in  a 
different  character,  namely,  as  the 
donee  of  sucli  increase;  and  parol 
■idence  is  admissible  to  prove  the 


of 


intended  gift,  for  the  purpos 
repelling  the  imputation  of  a  cor- 
rupt design  lo  reserve  usurious  in- 
terest, whether  it  would  be  admis- 


,  sible  or  nut  to  con^ 
mortgage  of  the  in 
of  them   to  the  n 
mother.     Ibid. 

.'ertthea 
lorlgagee 

ppareni 

to  a  gift 

:  of  ihc 

51? 

See  Broker  2. 

VENDOR  AND  PURCHASER. 
If  a  vendor  receive  from  the  purcha- 
ser the  note  of  a  third  person  at 
the  lime  of  the  sale,  (such  note 
not  being  forged,  and  there  being 
no  fraudulent  m is represen (alien  on 
the  part  of  the  purchaser  as  to  the 
solvency  of  the  maker,)  it  is  deem- 
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ed  to  hftTO  been  accepted  by  the 
vendor  in  satisfaction,  unless  the 
contrary  be  expressly  proved. — 
Carpenter  vs.  fFall  vol.  4,  145 
SsE  Execution  6,  12,  16— Frauds 
AND  Fraudulent  Conveyances 
1,3,4,5,6,7,  8,  9— Sale. 

VERDICT. 

1.  If  evidence  strictly  inevalent  has 
been  admitted,  a  right  vet  diet  ought 
not  to  be  set  aside  on  accout  of  its 
reception,  unless  it  is  perceived 
that  it  worked  a  prejudice  to  the 
party.  May  vs.  Gentry  vol. 
4,  119 

2.  Where  the  tteneral  isme,  statute 
of  limifafiona  and  usury  are  plead, 
and  the  jury  find  for  the  plaintiff 
upon  the  two  first  pleas,  and  for 
the  defendant  upon  the  last,  upon 
which  he  has  judgment  in  his  fa 
vor;  on  an  appeal,  the  Supreme 
Court  cannot,  if  there  were  erroi 
in  the  charge  of  the  Judge  on  the 
last  plea,  refuse  to  reverse  the 
judgment  upon  the  ground  that  the 
jury  ought  to  have  found  different- 
ly on  the  two  first  pleas,  because 
the  Court  cannot  judicially  see  that 
the  finding  was  wrong,  and  if  they 
could,  the  verdict  while  it  stands, 
is  conclusive  of  the  facts  which  it 
declares,  and  the  Court  have  not 
the  power  to  modify  or  alter  it.— 
McKesson  ^  Co.  vs.  McDowtU 
vol.  4,  122 

See  Declaration  3. 

VOID  AND  VOIDABLE. 
It  does  not  follow  that  a  contract  is 
merely  voidable  and  not  void,  be- 
cause the  rules  of  pleading  require 
that  the  matter,  by  reason  whereof 
validity  is  denied  to  it,  should  be 
brought  hs^itimo  online  to  the 
court.  Skober  vs.  hausec  vol 
4,  101 

See  Usury  4- 


VOTER. 

1.  Under  the  8th  section  of  the  Con- 
stitution, a  lesidence  within  the 
State,  for  tweUe  months  immedi- 
ately preceding  the  day  of  an  elec- 
tion— no  matter  in  what  county  or 
counties  of  the  State — is  sufficient 
to  entitle  one,  otherwise  qualified, 
to  vote  for  members  of  the  House 
of  Commons  for  the  county  in 
which  he  resides  at  the  day  of  e- 
lectiun.  Roberxs  vs.  Cannon  vol. 
4,  241 

'2.  By  a  residence  in  the  county,  the 
Constitution  intends  a  domicU  in 
that  county.  This  requisition  is 
not  satisfied  by  a  visit  to  the  coun- 
ty, whether  for  a  longer  or  a  short- 
er time,  if  the  stay  there  be  for  a 
temporary  purpose,  and  with  the 
design  of  leaving  the  county  when 
that  purpose  in  accomplished.  It 
most  be  a  fixed  abode  constituting 
it  the  place  of  his  home,    lb,    241 

WARRANT. 

See  Amendment. 

WIDOW. 
See  Dower. 

WILLS. 
1.  Where,  upon  a  petition  for  the 
reprobate  of  an  alleged  will,  it  ap- 
peared that  the  instrument  was  at- 
tested by  subscribing  witnesses, 
but  was  not  written  or  subscribed 
by  the  testator,  that  it  disposed  of 
the  whole  of  the  testator's  estate 
from  the  next  of  kin  in  favor  of  a 
person  who  was  present  at  the 
making,  and  that  it  was  proved  the 
day  after  it  was  made,  it  was  held 
that  probate  ought  Xo  be  revoked* 
that  the  lapse  of  nine  or  ten  years 
would  not  raise  a  presumption  of 
acquiescence  on  the  part  o^  the 
next  of  kin,  when  it  appeared  that 
they  were  numerous,  and  were 
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mach  dispersed,  and  several  of 
tbem  were  infants  and  married  wo- 
men.    Gray  vs.  Maer  vol.  3,    47 

2.  On  a  petition  for  the  reprobate  of 
an  alleged  will,  if  it  appear  that  one 

of  the  defendants  lives  beyond  the 
limits  of  the  State,  notice  by  pub- 
lication is  sufficient  as  to  him.— 
Ibid.  47 

3.  A  devise  of  lands  in  this  State, 
since  the  first  day  of  January,  1838, 
is  good  under  the  first  section  of| 
the  **  act  concerning  last  wills  and  ^* 
testaments"  (ch.  122  of  the  Revis- 
ed Statutes,)  notwithstanding  the 
repeal  of  all  the  British  Statutes, 
by  the  2nd  section  of  the  *'act 
concerning  the  Revised  Statutes," 
(ch.  1  of  the  Revised  Statutes.)^ 
Overion  vs.  Overton  vol.  4,    197 

SsK  Evidence  2,  15. 


WILMINGTON  AND  RALEIGH 

RAIL  ROAD  COMPANY. 

See  Judgment  8. 

WITNESS. 
See  Evidence  2,  3,  6,  8,  9,  15,  16, 

£0,  S2. 

WRIT  OF  ERROR. 

1.  A  writ  of  error,  coram  nobis  is 

not  a  writ  of  right.    Before  it  is 


3. 


allowed,  there  must  be  an  affidavit 
of  some  error  in  fact^  by  which, 
in  case  the  fact  to  be  assigned  for 
error  is  true,  the  plaintiff's  right  of 
action  will  be  destroyed;  and  it  is 
a  matter  of  discretion  with  the 
court  before  which  the  application 
is  made,  whether  upon  the  affida- 
vits to  grant  the  writ  or  not,  which 
cannot  be  revised  by  this  court  up- 
on an  appeal.  Tyler  vs.  Morris 
vol.  4,  487 

The  court,  upon  an  application  for 
a  writ  of  error  coram  nobis^  does 
not  decide  the  fact  assigned  for  er-' 
ror  definitively.  If  the  writ  be 
granted,  the  other  party  when 
brought  in,  may  plead  and  take  is- 
sue upon  the  fact,  which  must  be 
tried  by  a  juiy,  arid  not  by  th« 
court.     Ibia.  "  487 

A  writ  of  error  coram  nobxs^  is 
not  in  itself  a  supersedeas;  it  is  so 
or  not  according  to  circumstances, 
and  therefore  execution  cannot  be 
sued  out  after  the  allowance  of  a 
writ  of  error  without  the  leave  of 
the  court,  and  whether  the  super- 
sedeas  shall  issue  aAer  the  allow- 
ance of  such  writ,  must  depend  on 
circumstances  to  be  adjudged  of  by 
the  court.     Ibid.  48f 
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VOL.  III. 

Page     14,  line  3,  of  the  note  to  Miller  vs.  Twitty,  strike  out  the  word 
*•  of.'' 

—  23,  "     18,  from  the  bottom  for  "  council"  read  "  counsel." 
-m      29,  **       4,  from  bottom  for  "  now"  read  •*  nor." 

T-      30,  •'       5,  from  top  for  **  Waywood"  read  "  Haywood." 

—  34,  •*       3,  of  the  the  third  note  for  "  af  read  •*  act  of." 

—  35,  *«       9,  from  the  top  for  **  court"  read  **  cart." 

—  36,  «*  16,  from  bottom  for  "  cost"  read  *•  cast." 

—  46,  •*  10,  from  top  for  **  groorf"  read  •*  quod.^* 

—  47,  **  19,  from  bottom  after  "  be"  insert  **  the." 

—  58,  "      4,  from  bottom  for  "faci"  read  **  feci." 

— »       65,  "  13  &  15,  from  top  for  **  spoilator"  read  "  spoliator." 

—  69,  "  16,  from  bottom  for  "  retraxet"  read  ♦*  retraxit." 

— *      71,  '<      9,  from  top  strike  out  the  period  and  insert  a  comma  af- 
ter •*  plaintiff." 

—  71,  •*  15,  from  top  for  "council"  read  "counsel." 

—  "  "       8,  from  bottom  for  •*  payer"  read  **  payee." 

—  77,  "  17,  from  top  strike  out  the  period  and  insert  a  semicolon 
after  "  maker." 

—  80,  '*  11,  from  top  for  "  council"  read  "counsel." 

—  84,  •*  12,  from  bottom  for  "  principal"  read  "  principle." 

—  87,  "       5,  of  the  note  for  "  then"  read  "  there." 

—  96,  "       8,  from  bottom  for  "  Baloarc"  read  *'  Balaam." 

—  99,  "  12,  from  top  after  "  charged"  insert  **  in  the." 

—  126,  •«  14,  from  bottom  for  "recent"  read  "secreu" 

—  131,  "  13,  from  bottom  for  "  proceeding"  read  "  preceding." 

VOL.    IV. 

Page     10,  line  5,  from  bottom  after  "  submitted"  insert  "to." 

—  16,  "       2,  from  top  for  "  office"  read  "  officei." 

—  24,  "  13,  from  top  strike  out  "  for  " 

—  28,  "  11,  from  bottom  for  "  ball"  read  "  bail." 

—  32,'  "  13,  from  bottom  for  "of"  read  "if." 
•—        "  "       7,  from  bottom  for  "  ceo^^  read  "  co." 

—  59,  "  21,  from  top  for  "  priority"  read  "privity." 

—  60,  Top  line  for  "  judgment"  read  "  agreement. " 

—  73,  "  10,  from  bottom  after  "  submitted"  insert  "  to.'*  * 

—  81,  "  14,  from  bottom  afier  "  given"  insert  a  period. 

—  "  "  12,  from  bottom  for  "  in"  read  "  and." 

—  87,  "  6  A;  18,  from  bottom  for  "impresenti"  read  ♦♦in  present!  " 

—  102,  "      1  &  8,  from  top  for  *•  Mon"  read  "  Maul." 

—  103,  "  10,  from  bottom  for  "passed"  read  "  pressed." 

—  104,  *•       2,  from  top  for  "  payer"  read  "  payee." 

—  105,  "  19,  irom  bottom  after  "  to"  insert  "  be." 


CIO  ERRi^TA. 

—  1 08.  "  18,  from  bottom  for  "  Mad. "  read  « « Mod.'* 

—  122,  "  8,  from  top  for  "  Mon"  read  '*  Maul" 

«—  124,  "  12»  from  lop  after  "  consequence''  insert  *«  to." 

— .  142,  "  12,  from  top  for  "  in"  read  «*  as." 

—  145,  *'  9,  from  top  for  "  Tell"  read  "  Fell." 

—  149,  "  8,  from  top  for  "^o^ran/^  read  '^Jtagvantty 

—  154,  **  1 ,  of  the  2nd  note  to  Dunns,  Mcllwaine  &  Co.  tb.  Ward 
for  "  of  read  **  4." 

—  165,  *'  8,  from  t6p  for  •'  blacked"  read  "  blocked," 

—  175i  "  19,  from  bottom  Cor-"  Bur  &  Aid"  read  «*  Bam  &,  AW." 
-^  S19,  <<  4«  of  the  4th  ^te  before  ^'  Revised"  read  **  3rd  chap,  of 

the." 

—  S61,  «*  6,  from  bottom  for  "  defendant"  read  "  Justice," 

—  606  *'  13  &  24,  from  top  (Index)  for  "241"  read  "456." 


* 
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